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SUPEEME  COUET. 

THE  FLOUB  Cm  NATIONAL  BANK  or  EOCHESTEB,  appellant, 
agt.  PHILANDEB  E.  HALL,  impleaded,  <fcc.,  respondent. 

Under  subdivision  5,  of  section  179  of  the  Code,  a  party  may  be  arrested,  "  when 
he  has  removed  or  disposed  of  hia  property,  or  is  about  to  do  so,  with  intent  to 
defraud  his  creditors." 

A  defendant  has  a  lawful  right  to  change  his  residence  from  the  state  of  New 
York  to  any  other  state ;  and  where  he  makes  no  secret  of  his  intention  to  do 
BO  ;  and  it  does  not  appear  that  he  owes  any  debt  but  the  one  due  to  the  plain- 
tiff ;  nor  that  he  is  not  abundantly  able  to  pay  that ;  the  fact  that  he  had  been 
disposing  of  his  property  in  view  of  such  removal,  does  not  tend  to  establish 
an  intention  to  defraud  his  creditors. 

Where  acts  or  statements  of  a  party  are  susceptible  of  two  interpretations,  One 
indicating  a  fraudulent,  and  the  other  an  honest  and  lawful  purpose,  the  latter 
is  to  be  adopted. 

An  affidavit  corroborative  of  the  principal  affidavit  to  found  an  arrest,  adds  no 
additional  strength  to  the  principal  affidavit,  where  all  its  statements  are  upon 
information  and  belief,  and  is  no  evidence  except  so  far  as  facts  are  stated  as 
the  grounds  of  belief. 

Submitted  Monroe  General  Term,  December,  1862. 
Before  WELLES,  E.  DARWIN  SMITH  and  JOHNSON,  Justices. 
APPEAL  from  order  of  special  term  setting  aside  order  of 
arrest. 

T.  C.  MONTGOMERY,  for  appellant. 
E.  HICKS,  for  respondent. 

By  the  court,  WELLES,  J.  The  order  for  the  arrest  of  Hall 
was  granted  under  subdivision  5,  of  section  179  of  the  Code, 
which  provides  that  the  defendant  may  be  arrested  "  when 
he  has  removed  or  disposed  of  his  property,  or  is  about  to 
do  so,  with  intent  to  defraud  his  creditors ;"  and  was  founded 
upon  two  affidavits — one  made  by  F.  Gorton,  and  the  other 
by  H.  D.  Mallory — both  of  which  were  sworn  to  on  the  28th 
day  of  May,  1866. 
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The  one  made  by  Mr.  Gorton  proves  the  cause  of  action, 
and  then  proceeds  as  follows :  "  And  deponent  further  says, 
that  he  is  informed  by  Horace  D.  Mallory,  whose  affidavit 
is  hereto  annexed;  and  is  otherwise  informed  and  verily 
believes,  the  said  defendant  Hall,  is  about  to  remove  all  his 
property  from  this  state,  with  intent  to  defraud  his  creditors, 
and  especially  to  defraud  the  plaintiff ;  and  that  he  has  dis- 
posed of  his  property,  not  money,  and  converted  it  into 
money  and  securities,  with  the  like  intent;  and  intends  him- 
self to  depart  from  this  state,  and  take  with  him  the  pro- 
ceeds of  his  property  so  disposed  of,  with  like  intent." 

The  affidavit  of  Mr.  Mallory,  states  as  follows  :  "  That 
on  Friday  last,  the  25th  instant,  deponent  bought  a  horse 
of  the  defendant,  Philander  E.  Hah1,  for  the  sum  of  one 
hundred  and  seventy-five  dollars,  and  paid  him  for  the  said 
horse  seventy-five  dollars  in  money,  and  gave  him  deponent's 
note  for  one  hundred  dollars,  payable  six  months  from  that 
date.  That  said  Hall  then  remarked  to  deponent,  that  was 
the  last  of  his  property  that  he  had  disposed  of,  and  that  if 
he,  Hall,  were  not  going  away,  deponent  could  not  buy  it 
for  any  such  price ;  and  then  deponent  inquired  where 
and  when  he  was  going  ?  and  he  answered,  to  St.  Louis, 
Missouri,  with  the  intention  of  remaining  there  if  things 
looked  to  suit  him  ;  and  that  he  intended  to  start  for  there 
next  Monday  morning.  That  deponent  resides  in  the  village 
of  Canandaigua,  and  said  Hall  resides  near  that  village,  in 
Ontario  county ;  and  further  deponent  saith  not." 

It  will  be  seen  that  Mr.  Gorton's  affidavit  adds  no  strength 
to  that  of  Mr.  Mallory,  on  the  question  of  Hall's  intention 
in  removing  or  disposing  of  his  property,  for  the  reason  that 
ah1  it  states  is  upon  information  and  belief,  which  is  no  evi- 
dence, except  so  far  as  facts  are  stated  as  the  ground  of 
belief.  No  such  facts  are  stated,  beyond  what  are  contained 
in  Mr.  Mallory's  affidavit. 

The  latter  affidavit  states  nothing  more  than  the  purchase 
by  the  deponent  of  a  horse  of  Hall,  at  a  price  which  Hall 
alledged  at  the  time  would  not  have  purchased  it  if  he, 
Hall,  were  not  going  away  ;  and  that  upon  being  inquired 
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ol  when  and  where  he  was  going,  answered  to  St.  Louis, 
Missouri,  with  the  intention  of  remaining  there  if  things 
looked  to  suit  him  ;  and  that  he  intended  to  start  for  there 
the  next  Monday  morning.  There  is  nothing  in  all  this  indi- 
cating a  fraudulent  purpose,  or  an  intention  of  absconding 
— nothing  inconsistent  with  a  fair  and  honest  purpose  to 
pay  his  debts.  It  does  not  appear  that  he  owed  any  debt 
but  the  one  due  to  the  plaintiff,  nor  that  he  was  not 
abundantly  able  to  pay  that.  It  was  lawful  for  him 
to  change  his  residence  from  the  state  of  New  York 
to  the  state  of  Missouri,  and  he  made  no  secret  of  that 
intention ;  and  the  fact  that  he  had  been  disposing  of  his 
property  in  view  of  such  removal,  certainly  does  not  tend  to 
establish  an  intention  to  defraud  his  creditors. 

Where  acts  or  statements  of  a  party  are  susceptible  of 
two  interpretations,  one  indicating  a  fraudulent,  and  the 
other  an  honest  and  lawful  purpose,  the  latter  is  to  be 
adopted. 

In  the  present  case,  we  think  that  all  that  the  affidavits 
legally  prove,  comes  entirely  short  of  establishing  a  guilty 
purpose  on  the  part  of  the  defendant. 

We  think  the  order  of  the  special  term  vacating  the  order 
of  arrest  should  be  affirmed,  with  ten  dollars  costs. 

Ordered  accordingly. 


SUPREME  COURT. 

MATTHEW  W.  STEWART  agt.  JACKSON  S.  SCHULTZ  and  others, 
COMMISSIONERS  OF  THE  METROPOLITAN  SANITARY  DISTRICT, 
THOMAS  C.  ACTON  and  others,  COMMISSIONERS  OF  THE 
METROPOLITAN  POLICE,  constituting  THE  METROPOLITAN 
BOARD  OF  HLALTH. 

The  Metropolitan  Board  of  Health  of  the  city  of  New  York,  when  sued  as  such, 
cannot  sever,  and  appear  by  attorney  separately,  although  they  are  composed 
of  the  Commisaionera  of  the  Metropolitan  Sanitary  District,  and  the  Commis- 
sioners of  the  Metropolitan  Police. 
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Consequently,  where  the  Board  of  Health,  as  defendants,  sever,  and  appear  by 
separate  attorneys,  they  are  entitled  to  bat  one  bUl  of  costs,  when  they  are  suc- 
cessful. 

The  statute  allowing  double  costs  to  public  officers,  sued  for  official  acts,  is  not 
repealed.  But  the  party  entitled  to  double  costs,  must  apply  to  the  court  for 
them.  The  derk  is  not  authorized  to  decide  upon  allowing  or  disallowing  them 
on  taxation.  (See  Wheelock  agt.  Hotchkits,  18  How.  468,  contra  as  to  the  autho- 
rity of  the  derk.) 

An  action  against  the  Metropolitan  Board  of  Health,  for  an  injunction  restraining 
them  from  interfering  with  the  business  of  the  plaintiff  as  a  butcher,  is  not 
brought  for  an  act  done,  or  for  an  omission  to  do  an  act  which  it  was  then-  duty 
to  perform,  but  simply  seeks  to  prevent  any  act  from  being  done,  and  does  not 
come  within  the  provisions  of  the  statute  allowing  double  costs  to  public  officers. 

New  York  Special  Term,  March,  1867. 

IN  this  case  an  injunction  was  granted  restraining  the 
defendants  from  interfering  with,  or  hindering  the  plaintiff 
in  his  business  as  a  butcher ;  and  the  defendants  severed 
in  their  answer.  The  injunction  having  been  dissolved,  the 
action  was  ordered  to  be  discontinued  on  payment  of  taxa- 
ble costs. 

The  clerk  on  the  taxation,  disallowed  the  costs  of  the 
attorneys  for  the  Police  Commissioners,  but  allowed  double 
costs,  including  double  disbursements,  to  the  attorney  for 
the  Sanitary  Commissioners. 

ABRAHAM  E.  LAWRENCE,  JR.,  attorney  for  plaintiff. 
BROWN,  HALL  <fe  VANDERPOEL,  attorneys  for  Police  Com- 
missioners. 
GEORGE  BLISS,  JR.,  attorney  for  Sanitary  Commissioners. 

INGRAHAM,  J.  The  clerk  was  right  hi  refusing  to  tax  more 
than  one  bill  of  costs.  The  defendants  were  sued  as  the 
Board  of  Health,  and  they  could  not  sever.  Separate 
appearances  were  irregular ;  as  well  might  the  two  boards 
of  the  common  council  appear  by  separate  attorneys,  as  the 
component  parts  of  the  Board  of  Health. 

The  statute  allowing  double  costs  to  public  officers  sued 
for  official  acts  is  not  repealed.  (18  N.  Y.  B.  p.  260.)  But 
it  was  held  the  party  must  apply  to  the  court  for  them. 
(Graham's  Pr.  p.  733 ;  4  Wend.  216.)  And  the  clerk  is  not 
to  decide  whether  double  costs  are  to  be  allowed.  A  con- 
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trary  rule  is  stated  by  MARVIN,  J.,  in  18  Howard,  4C8.  This 
is  not,  however,  material,  as  I  do  not  consider  this  to  be  one 
of  the  actions  specified  in  the  Revised  Statutes.  (3  R.  S. 
5th  ed.  p.  909.)  That  applies  only  to  actions  brought  for  an 
act  done,  or  for  an  omission  to  do  an  act  which  was  his  duty. 

This  was  a  proceeding  to  restrain  the  Board  of  Health 
from  interfering  with  the  plaintiff.  It  did  not  claim  any 
damages  or  ask  for  any  relief,  either  for  acts  done  or  omit- 
ted, but  sought  to  prevent  any  from  being  done. 

The  disbursements  taxed  prospectively,  must  be  deducted 
if  the  costs  are  paid. 

He-taxation  ordered. 


NEW  YOKE  COMMON  PLEAS. 

CHAKLES  COOPER  et  al  agt.  JACKSON  S.  SCHULTZ  and  others, 
COMMISSIONERS  OF  THE  METROPOLITAN  SANITARY  DISTRICT, 
THOMAS  C.  ACTON  and  others,  COMMISSIONERS  OF  THE 
METROPOLITAN  POLICE,  constituting  THE  METROPOLITAN 
BOARD  OF  HEALTH. 

The  component  parts  of  The  Metropolitan  Board  of  Health  of  the  city  of  New 
York,  cannot  be  separated  in  defending  an  action,  so  as  to  authorize  the  allow- 
ance of  more  than  one  bill  of  costs. 

An  action  against  The  Metropolitan  Board  of  Health,  to  restrain  them  by  injunc- 
tion from  interfering  with  the  business  of  the  plaintiffs,  as  butchers,  is  not 
brought  for  or  concerning  any  act  done  by  a  public  officer  by  virtue  of  his  office ; 
nor  for  or  concerning  the  omission  by  a  public  officer  or  person,  to  do  any  act 
which  it  was  his  official  duty  to  perform,  consequently,  does  not  come  within 
the  provision  of  the  statute  allowing  double  costs.  (It  wul  be  seen  that  this 
agrees  with  the  next  preceding  case  of  Stewart  agt.  The  Metropolitan  Board  of 
Health,  upon  these  questions.  No  allusion  is  made  in  this  case  to  the  power  of 
the  clerk  to  decide  and  tax  double  costs. ) 

The  statute  giving  double  costs  has  no  application  to  suits  in  equity. 

Special  Term,  March,  1867. 

AN  injuntion  was  granted  restraining  the  defendants  from 
interfering  with,  or  hindering  the  plaintiffs  in  their  business 
as  butchers,  and  the  defendants  severed  in  their  answer. 
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The  injunction  was  subsequently  dissolved,  and  the  action 
ordered  to  be  discontinued  on  payment  of  taxable  costs. 

The  clerk  on  the  taxation  allowed  two  bills  of  double  costs, 
each  including  double  disbursements ;  one  to  the  attorney 
of  the  Sanitary  Commissioners,  and  one  to  the  attorneys  of 
the  Police  Commissioners,  and  from  this  taxation  the  plain- 
tiffs appealed. 

ABRAHAM  B.  LAWRENCE,  JR.,  attorney  for  plaintiff's. 
GEORGE  Buss,  JR.,  attorney  for  Sanitary  Commissioners. 
BROWN,  HAT.T.  &  VANDERPOEL,  attorneys  for  Police  Com- 
,     missioners. 

CARDOZO,  J.  My  conclusions  in  this  matter  are, — 
First.  That  the  Metropolitan  Board  of  Health — a  body 
created  by  the  act  of  February  26th,  1866 — is  the  only 
defendant  in  this  case,  and  that  its  component  parts  cannot 
be  separated  in  defending  a  suit,  so  as  to  authorize  the  allow- 
ance of  more  than  one  bill  of  costs. 

Second.  That  double  costs  cannot  be  recovered  ;  because, 
1st.  This  suit  was  not  brought  for,  or  concerning  any  act 
done  by  a  public  officer  by  virtue  of  his  office ;  nor  for  or 
concerning  the  omission  by  a  public  officer  or  person,  to  do 
any  act  which  it  was  his  official  duty  to  perform.  The  action 
was  brought  to  restrain  the  defendant  from  doing  that  which 
the  plaintiffs  claimed  it  ought  not  to  be  allowed  to  do. 

2d.  The  statute  giving  double  costs,  has  no  application  to 
suits  in  equity. 
The  ruling  of  the  clerk  should  be  reversed. 
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NEW  YOEK  COMMON  PLEAS. 

HENEY  WEEL  and  another  agt.  JACKSON  S.  SCHULTZ  and  others. 
JOHN  J.  ECKEL  agt.  THE  SAME.    * 

Where  a  business  is  so  carried  on  in  the  city  of  New  York  that  it  ia  a  public  nui- 
sance per  se — the  odors  arising  from  it  rendering  life  uncomfortable,  and  being 
injurious  to  health  :  The  Metropolitan  Board  of  Health  of  the  city,  have  the 
power  expressly  given  to  them  by  the  act  under  which  they  were  created,  and 
it  is  their  duty  to  act,  and  to  act  promptly,  to  suppress  the  business  and  abate 
the  nuisance,  where  notice  to  show  cause  why  these  acts  should  not  be  done, 
have  been  duly  served  upon  the  parties  interested,  and  by  them  disregarded. 

The  abatement  of  a  nuisance,  is  not  the  appropriation  of  private  property  to 
public  use  without  the  judgment  of  our  peers.  It  is  the  suppression  of  a  thing 
declared  to  be  illegal  by  the  law  of  the  land,  and  which  may  be  destroyed  by 
any  citizen,  if  done  in  such  a  manner  as  to  invade  no  law  of  property,  or  for 
the  preservation  of  the  peace. 

When,  therefore,  the  law  invests  a  public  body  with  the  power  to  do  such  an  act, 
in  express  term's,  by  no  rule  of  construction  can  such  a  law  be  held  to  be  uncon- 
stitutional. 

Special  Term,  JiHy,  1866. 

THESE  were  actions  to  restrain  the  defendants,  who  con- 
stitute the  Metropolitan  Board  of  Health,  from  enforcing 
an  order  made  by  them  against  the  fat-boiling  establish- 
ments of  the  plaintiffs.  The  order  required  them  to  discon- 
tinue their  business  until  the  mode  of  conducting  it  was  so 
altered  that  no  offensive  odors  should  escape  into  the  exter- 
nal air. 

Temporary  injunctions  were  granted,  and  the  motion  was 
for  a  continuance  till  the  trial  of  the  actions. 

KAUFMAN,  FEANK  &  WILCOXSON,  far  Weil. 
CHAELES  S.  SPENCEE,  for  Eckel. 
GEOBGE  BLISS,  JE.,  for  Board  of  Health. 

The  opinion  below  was  given  in  the  Weil  case  only,  but 
the  decision  was  the  same  in  both. 

BEADY,  J.  I  regret  that  I  have  been  prevented  by  illness 
from  considering  and  deciding  this  motion  at  an  earlier  date. 
The  importance  of  the  subject  demanded,  and  would  other- 
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wise  have  received,  immediate  attention.  To  that  class  of  our 
community  particularly,  who  have  neither  the  leisure  nor 
the  means  to  flee  from  offensive  odors  arising  from  any  cause, 
it  is  of  vital  consequence  that  the  Board  of  Health  should 
not  be  restrained  in  the  exercise  of  powers  conferred  by  law ; 
those  powers  being  designed  to  accomplish  what  would  seem 
to  be  the  primary  object — the  greatest  good  of  the  greatest 
number. 

The  business  of  the  plaintiff,  carried  on  in  the  mode  he 
does  it,  is  a  nuisance  per  se.  It  has  been  so  declared,  and 
if  it  has  not  been,  the  proof  before  me  establishes  the  fact. 
It  is  enough  to  create  a  public  nuisance,  that  the  enjoyment 
of  life  within  the  house  is  made  uncomfortable,  whether  it 
be  by  infecting  the  air  with  noisome  smells,  or  with  gasses 
injurious  to  health.  The  odors  arising  from  plaintiff's  busi- 
ness render  life  uncomfortable,  and  are  injurious  to  health. 
The  Board  of  Health  had  the  power,  therefore,  to  suppress 
the  plaintiff's  business.  It  is  expressly  conferred,  and  the 
plaintiff  was  notified  of  their  intended  interference,  by  a 
notice  which  gave  him  an  opportunity  to  show  cause  against 
the  proceeding,  in  which  he  failed,  and  the  order  against  him 
thereupon  became  absolute. 

The  Board  of  Health  having  the  authority  to  abate  the 
nuisance,  it  became  their  duty  to  act,  and  to  act  promptly ; 
and  the  failure  to  have  done  so  would,  in  my  judgment,  have 
been  criminal  negligence.  The  Board  of  Health  are  invested 
with  extraordinary  powers,  but  necessarily  so.  In  the  lan- 
guage of  Chief  Justice  SAVAGE  (15  Wend.  264),  "  it  is  right 
that  such  power  should  exist  somewhere,  to  be  exercised 
upon  proper  emergency.  If  the  civil  authorities  were  obliged 
to  await  the  slow  progress  of  a  public  prosecution,  the  evil 
arising  from  nuisances  would  seldom  be  avoided."  The 
emergency  suggested  by  that  learned  judge  exists,  and  the 
summary  remedy  authorized  by  the  act  of  the  legislature, 
constituting  the  present  Board  of  Health,  should  be  employed 
in  all  cases  where  the  existence  of  a  nuisance  is  established 
by  competent  evidence. 

The  plaintiff  being  engaged  in  a  business  which  creates 
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a  nuisance,  and  the  Board  of  Health,  after  proper  investi- 
gation, and  notice  to  him,  and  on  sufficient  evidence  having 
declared  such  to  be  the  fact,  the  power  of  which  I  have  spo- 
ken has  been  employed,  and  the  remedy  determined.  The 
plaintiff  must,  therefore,  yield  to  the  necessity  which  calls 
upon  the  Board  of  Health  to  arrest  his  business.  It  appears, 
also,  from  the  evidence  before  me,  that  he  is  not  entitled  to 
public  sympathy.  There  may  be  cases  in  which  the  appli- 
cations of  a  summary  remedy  would  operate  with  apparent 
injustice  and  seeming  oppression,  but  this  is  not  one.  Every 
man,  by  securing  the  general  protection  of  life  and  property, 
from  the  community  of  which  he  becomes  a  member,  sur- 
renders some  rights  strictly  personal,  and  should  be  pre- 
pared to  yield  others  in  times  of  emergency  caused  by  dan- 
ger of  pestilence  and  death.  The  plaintiff  is  not  called 
upon  to  make  extraordinary  sacrifices,  however ;  science  has 
shielded  him  from  that,  and  established  the  fact  that  his 
business  may  be  carried  on  without  violating  the  law  of  the 
land.  He  can,  by  adopting  improved  mechanism  and  pro- 
cess, destroy  or  deodorize  the  offensive  vapors  which  are 
created  by  the  business. 

I  have  thus  generally  stated  my  views  of  this  case,  and 
will  refer  to  the  authorities  upon  which  I  rest  my  decision. 
(Laws  of  1866,  in  relation  to  the  Board  of  Health,  §  14  ;  Cat- 
lin  agi  Valentine,  9  Paige,  575 ;  Brady  agt.  Weeks,  3  Barb. 
S.  C.  E.  157 ;  Gropsey  agt.  Murphy,  1  Hilt.  R.  126 ;  Dubois 
agt.  Budlong,  15  Abb.  445  ;  Van  Wormer  agt.  The  Mayor,  15 
Wend.  262  ;  Hyatt  agt.  Commissioners  of  Highways,  35  Barb. 
308 ;  The  People  agt.  The  Board  of  Health,  33  Barb.  345.) 

It  may  be  proper  to  say  in  conclusion,  and  in  reference  to 
the  point  taken  but  not  elaborated,  that  the  act  was  uncon- 
stitutional in  granting  the  power  exercised  by  the  Board  of 
Health  against  the  plaintiff :  That  the  abatement  of  a  nui- 
sance is  not  the  appropriation  of  property  to  public  use, 
without  the  judgment  of  our  peers.  It  is  the  suppression 
of  a  thing  declared  to  be  illegal  by  the  law  of  the  land,  and 
which  may  be  destroyed  by  any  citizen,  if  done  in  such  a 
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manner  as  to  invade  no  law  of  property,  or  for  the  preser- 
vation of  the  peace. 

When  the  law  invests  a  public  body  with  the  power  to  do 
such  an  act,  in  express  terms,  the  act  to  be  done  becomes 
the  less  objectionable,  inasmuch  as  the  persons  who  consti- 
tute that  body  are  selected  for  the  purpose,  and  the  restrain- 
ing power  of  the  courts  should  be  exercised  against  them, 
if  at  all,  with  great  caution.  The  history  of  the  laws  crea- 
ting boards  of  health  in  this  city  and  throughout  the  state, 
and  in  other  states  and  countries,  if  it  were  proper  to  delay 
the  decision  of  this  motion  to  demonstrate  it,  will  show  that 
extraordinary  authority  in  reference  to  the  general  course 
of  legal  procedure,  has  been  conferred  on  the  persons 
charged  with  the  duties  of  preserving  the  public  health.  It 
is  proper  that  it  should  be  so  to  prevent  the  spread  of  epi- 
demics, and  the  fearful  mortality  which  ensues,  and  is  kin- 
dred to  the  power  which  is  given  to  the  mayor  and  others 
to  destroy  buildings,  in  case  they  deem  them  likely  to  take 
fire,  or  to  convey  fire  to  other  buildings  (2  Bev.  Laivs  1813, 
p.  300,  §  80) ;  all  resting  upon  the  doctrine  of  necessity, 
which  becomes  imperious  in  its  demands. 

The  Board  of  Health  may  and  should  be  regarded  as  the 
representatives  of  the  people  of  this  city  on  the  subject  for 
which  they  were  organized,  to  be  aided  in  all  respects  in  the 
lawful  exercise  of  their  authority,  which  looks  to  the  high 
and  noble  duty  of  preserving  health  and  saving  life. 

I  think  the  act,  so  far  as  it  relates  to  the  authority  exer- 
cised in  this  matter,  is  constitutional,  and  that  no  case  can 
be  found  in  which  it,  or  a  similar  law  of  this  state,  has  been 
held  to  be  otherwise. 

Temporary  injunctions  dissolved,  and  motion  for  continu- 
ance denied,  with  costs. 
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NOTE. 

NEW  YORK  SUPERIOR  COURT. 
HENEY  WESTHEIMEB  agt.  JACKSON  S.  SCHULTZ  and  others. 

HENBY  EISNEB  agt.  THE  SAME. 

JOSEPH  SCHWABTZCHILD  agt.  THE  SAME. 

MICHAEL  DONAHTJE  agt.  THE  SAME. 

CHRISTIAN  GIES  agt.  THE  SAME. 

Special  Term,  July  27, 1866. 

In  some  of  these  cases  temporary  injunctions  had  been  granted  by  Justice 
McCuNN.  In  others  orders  to  show  cause  were  granted  for  the  reasons  given  in 
the  following  opinion : 

CHBISTIAN  GIES  agt.  JACKSON  S.  SCHTJLTZ  and  others,  COMMISSIONED  OF  THE 
METROPOLITAN  BOARD  OF  HEALTH. 

McCuNN,  J.  This  is  an  ex  parte  application  for  an  injunction  against  the  Board 
of  Health,  to  prevent  them  from  interfering  with  the  plaintiff's  fat-melting  estab- 
lishment on  the  west  side  of  our  city.  On  the  papers  presented  to  me,  I  would 
not  be  justified  in  granting  such  injunction.  I  think  it  is  the  duty  of  the  court 
to  inquire  carefully  into  the  facts  of  the  case  before  exercising  its  power  to 
restrain ;  at  the  same  time  I  desire  to  place  all  the  parties  in  such  a  position  that 
they  can  be  heard  ;  and  if  I  believe,  after  hearing,  no  injurious  effect  can  be  sus- 
tained by  the  public  health,  then  such  injunction  should  be  granted.  On  the 
contrary,  if  I  think  that  disease  of  any  kind  would  be  superinduced  in  the  slight- 
est degree  by  the  continuing  of  such  establishments,  then  it  is  the  imperative 
duty  of  the  court  to  peremptorily  deny  the  relief  sought.  This  course  may  be 
inconvenient  to  parties  interested  in  this  class  of  business,  but  I  think  the  public 
health  of  our  great  city  requires  it.  In  the  meantime  they  shall  have  a  prompt 
hearing,  and  if  they  are  entitled  to  the  reh'ef  claimed,  it  shall  be  promptly  granted. 

The  cases  of  Eisner  agt.  SchuUz  and  others,  and  Westheimer  agt.  Schultz  and 
others,  wherein  I  granted  injunctions,  are  not  precedents.  In  those  cases  the 
Board  of  Health  gave  the  plaintiffs  permission  to  continue  their  business  under 
certain  improvements  ;  but  even  there  I  have  changed  my  orders  of  injunction  to 
orders  to  show  cause.  Instead,  therefore,  of  an  injunction,  I  will  direct  that  an 
order  to  show  cause  be  served  upon  the  Board  of  Health,  returnable  at  a  short 
day,  but  without  an  injunction  or  stay.  This  course  will  only  entail  upon  such 
establishments  (if  they  are  correct  in  what  they  allege),  a  suspension  of  busi- 
ness for  a  few  days  ;  and  where  the  health  of  at  least  a  million  of  human  beings 
is  in  jeopardy  in  this  fatally  hot  weather,  the  inconvenience  is  so  small,  that  suit- 
ors, I  am  quite  sure,  will  readily  see  the  propriety  of  this  course. 

Let  there  be  an  order  accordingly  entered  in  this  case  to  that  effect.  The  case 
of  Joseph  SohwartzchUd  will  take  the  same  course. 

Subsequently,  after  full  argument,  injunctions  were  denied  by  the  same  judge, 
substantially  for  the  reasons  stated  in  the  common  pleas. 

STILLWELL  &  SWAIN,  JOHN  E.  BTTBHILL,  BEEBE,  DEAN  &  DONOHUE,  and 

J.  &  R.  DAVIDSON,  for  plaintiffs. 

CHABLES  TBACY  and  GEOBGE  BLISS,  JB.,  for  defendants. 
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SUPBEME  COURT. 

STEPHEN  VAN  RENSSELAER,  respondent,  agt.  JOSEPH  OWEN, 

appellant. 

The  provision  of  the  Revised  Statutes  (2  R.  S.  808,  §  31),  in  reference  to  a  plain- 
tiff in  ejectment,  is  as  follows  :  "If  the  right  or  title  of  a  plaintiff  in  ejectment 
expire  after  the  commencement  of  the  suit,  but  before  trial,  the  verdict  shall 
bo  returned  according  to  the  fact ;  and  judgment  shall  be  entered  that  he 
recover  his  damages  by  reason  of  the  withholding  of  the  premises  by  the 
defendant  to  be  assessed  ;  and  that  as  to  the  premises  claimed,  the  defendant 
go  thereof  without  day  :" 

Held,  that  this  provision  does  not  apply  to  an  action  of  ejectment  for  the  non-pay- 
ment of  rent,  brought  by  the  plaintiff  as  devisee  of  the  lessor,  against  the 
defendant  as  devisee  of  the  lessee,  where  the  plaintiff,  after  the  commence- 
ment of  the  action  and  before  trial,  conveyed  to  third  persons  all  his  right  and 
interest  to  the  claims  involved  in  the  action,  and  in  the  premises  in  controversy. 

The  plaintiff  'e  title,  referred  to  in  the  statute,  has  reference  to  the  estate  or  inter- 
est in  the  premises,  which  for  the  time  being,  is  in  the  possession  of,  or  repre- 
sented by  the  plaintiff,  and  not  merely  the  person  who  is  at  the  time  the  owner 
of  the  estate.  That  is,  it  is  the  title  upon  which  the  plaintiff  seeks  to  recover. 

If  the  estate  expire,  as  to  the  premises  claimed,  the  defendant  should  go  thereof 
without  day  ;  but  if  the  estate  continues  to  exist,  though  in  other  hands  (as  by 
alienation,  descent,  devise  or  otherwise),  there  is  no  ground  for  discharging 
the  defendant. 

Albany  General  Term,  September,  1866. 

Before  MILLEB,  INGALLS  and  HOGEBOOM,  Justices. 

THIS  was  an  action  of  ejectment  tried  at  the  Albany  cir- 
cuit, May,  1865,  before  Mr.  Justice  PECKHAM,  without  a  jury. 

It  appeared  upon  the  trial,  that  on  the  28th  day  of  Jan- 
uary, 1792,  Stephen  Van  Eensselaer,  father  of  the  plaintiff, 
and  Joseph  Owen,  the  father  of  the  defendant,  executed  an 
indenture  under  seal,  by  which  the  former  granted  to  the 
latter  in  fee,  reserving  the  rents  mentioned  below,  certain 
lands  described  in  the  complaint,  in  the  town  of  Bern,  county 
of  Albany,  which  land  was  occupied  by  the  defendant  at  the 
commencement  of  the  action,  and  to  recover  the  possession 
of  which  this  action  was  brought.  In  that  indenture,  Owen, 
for  himself,  his  heirs  and  assigns,  covenanted  to  pay  to  the 
said  Van  Rensselaer,  his  heirs  and  assigns,  yearly,  on  the  2d 
day  of  January,  in  each  year,  twenty-six  skipples  of  wheat, 
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four  fat  fowls,  and  perform  one  days'  service  with  carriage 
and  horses,  to  be  delivered  and  performed  at  the  mansion 
house  of  said  Van  Eensselaer,  in  Watervliet.  The  inden- 
ture also  contained  the  usual  clauses,  giving  the  right  of 
re-entering  to  the  grantor,  his  heirs  and  assigns,  in  case  of 
want  of  sufficient  distress,  and  also  in  case  of  non-payment 
of  the  rent  by  Owen,  his  heirs  or  assigns. 

Owen  entered  under  said  grant,  and  occupied  the  premi- 
ses, paid  rent,  and  died  in  February,  1841,  devising  the 
premises  so  granted  to  his  son,  the  defendant,  who  has  occu- 
pied them  ever  since.  Van  Rensselaer  died  in  January, 
1839,  devising  all  his  lands,  tenements,  hereditaments,  real 
estate,  rents,  &c.,  in  Albany  county,  to  his  son,  the  plaintiff. 

On  the  2d  of  January,  1864,  a  little  before  sunset,  the 
plaintiff,  through  his  agent  Lansing,  acting  under  a  power 
of  attorney,  dated  February  24, 1852,  made  a  formal  demand 
at  the  front  steps  of  the  mansion  house  mentioned  in  the 
indenture,  for  the  rent  falling  due  on  that  day,  and  the  rent 
was  not  paid,  nor  the  demand  complied  wjlth. 

It  appeared  that  on  the  2d  of  March,  1862,  the  plaintiff 
made  a  contract  with  reference  to  this  lease,  among  others, 
with  James  Kidd  and  others,  and  in  May,  1864,  after  this 
action  was  commenced,  conveyed  and  assigned  to  James 
Kidd  and  Peter  Cagger,  all  his  claims  in  this  action,  and  in 
the  premises  in  controversy. 

The  defendant  excepted  to  the  decision  of  the  court  refu- 
sing to  dismiss  the  complaint,  and  also  to  the  findings  of  the 
judge  in  favor  of  the  plaintiff.  Judgment  having  been 
entered,  the  defendant  appealed  to  this  court. 

S.  HAND,  for  plaintiff,  respondent. 
A.  BINGHAM,  for  defendant,  appellant. 

By  the  court,  HOGEBOOM,  J.  So  far  as  I  can  discover,  all 
the  points  raised  by  the  defendant  on  this  appeal,  have  been 
decided  aginst  him,  either  in  this  court  or  the  court  of 
appeals,  except  that  arising  on  the  deed  of  conveyance 
made  by  the  plaintiff  to  James  Kidd  and  Peter  Cagger,  on 
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the  2d  of  March,  1864  (after  the  commencement  of  this 
action),  conveying  to  them  all  his  right  and  interest  in  the 
claims  involved  in  this  action,  and  in  the  premises  in  con- 
troversy. On  this  point  I  entertain  an  opinion  unfavorable 
to  the  defendant,  and  cannot  concur  in  the  position  taken 
by  him,  that  the  plaintiff 's  title  had  expired,  and  that  the 
complaint  should  have  been  dismissed. 

I  will  briefly  express  my  reasons  for  reaching  this  result : 
The  position  in  question,  taken  by  the  defendant,  is  founded 
upon  that  section  of  the  Revised  Statutes  which  provides 
that  if  the  right  or  title  of  a  plaintiff  in  ejectment,  expire 
after  the  commencement  of  the  suit,  but  before  trial,  the 
verdict  shall  be  returned  according  to  the  fact ;  the  plaintiff 
recover  his  damages  for  the  unlawful  withholding  of  the 
premises ;  and  that  as  to  the  premises  claimed,  the  defend- 
ant go  thereof  without  day.  (2  R.  S.  308,  §  24,  31.) 

The  construction  to  be  given  to  this  language,  turns  upon 
the  meaning  to  be  applied  to  the  words  "  the  right  or  title 
of  a  plaintiff,"  and  the  word  "  expire."  The  plaintiff's  title 
in  this  connection,  has  reference,  in  my  opinion,  to  the  estate 
or  interest  in  the  premises,  which  for  the  time  being  is  in 
the  possession  of,  or  represented  by  the  plaintiff,  and  not 
merely  to  the  person  who  is  at  the  time  the  owner  of  the 
estate.  It  is  as  expressed  in  Lang  agt.  Wilbraham  (2  Duer, 
171),  "  the  title  upon  which  a  plaintiff1  seeks  to  recover." 

If  the  estate  expire,  that  is  cease  or  come  to  an  end,  there 
is  reason  for  saying,  that  as  to  the  premises  claimed,  the 
defendant  should  go  thereof  without  day,  and  the  plaintiff 
recover  his  damages  for  the  unlawful  withholding,  up  to 
tho  time  the  estate  terminated.  But  if  the  estate  continued 
to  exist,  though  in  other  hands  (as  by  alienation,  descent, 
devise  or  otherwise),  there  is  no  good  reason  for  saying  that 
the  defendant  should  go  thereof  without  day ;  that  is,  be 
permanently  discharged  from  liability  therefor,  by  the  ver- 
dict of  a  jury,  and  the  judgment  of  the  court ;  while  the 
plaintiff  if  he  recovers  them,  recovers  them  as  trustee  in  fact 
of  him  who  since  the  commencement  of  the  action  has 
become  the  real  party  in  interest. 
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This  seems  to  me  the  sensible  construction  of  this  lan- 
guage, and  it  is  confirmed  by  the  very  next  section  (§  32,  2 
R.  8.  308),  which  provides  that  the  action  shall  not  abate  by 
the  death  of  the  plaintiff,  but  the  same  proceedings  shall  be 
had  as  in  other  actions,  to  substitute  the  names  of  those 
who  may  succeed  to  the  plaintiff's  title.  In  such  a  case  (to 
wit :  in  case  of  death),  it  is  no  less  true  than  in  the  case  of 
a  voluntary  alienation  of  the  estate,  that  the  title  of  the 
particular  plaintiff  has  expired. 

Moreover,  this  construction  harmonizes  better  with  other 
statutory  provisions,  and  with  the  general  analogies  of  the 
law. 

The  condition  of  the  law  prior  to  the  Revised  Statutes, 
seems  to  have  been  in  accordance  with  the  rule  now  claimed 
by  the  plaintiff.  In  Jackson  agt.  Leggett  (7  Wend.  377),  the 
head  note  is  :  "A  conveyance  by  a  lessor  in  ejectment, 
after  suit  brought,  to  third  persons  in  trust,  is  no  bar  to  a 
recovery."  And  in  the  opinion  of  the  court  (p.  380),  it  is 
said  :  "  The  conveyance  by  Dubois,  after  suit  brought, 
does  not  prevent  a  recovery  in  his  name.  In  Frier  agt. 
Jackson  (8  Johns.  B.  507),  it  was  held  that  where  all  the  les- 
sors died  pending  the  suit,  the  suit  did  not  abate,  but  might 
be  prosecuted  for  damages  and  costs." 

In  the  head  note  to  Wilkes  agt.  Lyon  (2  Cowen,  334),  refer- 
ence is  made  to  the  collection  of  authorities  cited  in  the 
case  (at  pages  355,  356),  to  show  that  if  the  interest  of  the 
plaintiff's  lessor  expire  after  the  commencement  of  the  suit 
and  before  judgment,  he  shall  have  judgment  and  execution 
for  his  damages,  but  not  for  the  land. 

In  Jackson  agt.  Davenport  (18  Johns.  302),  the  court  say, 
in  their  opinion :  "  This  suit  was  brought  before  the  termi- 
nation of  the  life  estate,  and  it  appears  by  the  plaintiff's 
own  showing,  not  only  that  his  estate  is  ended,  but  that  the 
defendant  has  the  reversionary  interest.  The  plaintiff  then 
has  no  title  to  turn  the  defendant  out  of  possession,  but  he 
has  a  title  to  the  mesne  profits  and  the  costs  of  this  suit, 
and  must,  therefore,  have  judgment  to  enable  him  to  reco- 
ver them." 
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It  would  appear  from  the  notes  of  the  revisers,  that  the 
sections  (31  <md  32)  heretofore  discussed,  incorporated  by 
them  into  the  Revised  statutes,  were  not  supposed  to  intro- 
duce a  new  rule,  but  to  be  substantially  declaratory  of  the 
existing  law.  (5  N.  T.  Statutes  at  Lage,  441.) 

Let  us  now  turn  to  the  provisions  of  the  Code. 

Section  121  of  the  Code  declares,  that  no  action  shall 
abate  by  the  death,  marriage  or  other  disability  of  a  party, 
or  by  the  transfer  of  any  interest  therein,  if  the  cause  of 
action  survive  or  continue.  In  case  of  transfer  of  interest 
otherwise  than  by  death,  marriage  or  other  disability,  the 
action  shall  be  continued  in  the  name  of  the  original  party, 
or  the  cpurt  may  allow  the  substitution  of  the  party  to  whom 
the  transfer  is  made. 

The  provisions  of  this  section  in  the  case  of  death  of  par- 
ties, and  probably  in  other  cases,  have  been  frequently 
applied  to  actions  of  ejectment.  (St.  John  agt.  Croel,  10 
How.  253  ;  Waldorph  agt.  Bortk,  4  Id.  358  ;  Ash  agt.  Cook, 
3  Abb.  389  ;  Putnam  agt.  Van  Buren,  7  How.  31.) 

And  in  various  actions  where  an  assignment  of  the  cause 
of  action  has  been  made  pendente  lite,  the  same  rule  has 
been  applied.  (Howard  agt.  Taylor,  11  How.  380  ;  Mc- 
Gown  agt.  Leavenworth,  2  E.  D.  Smith,  24  ;  Murray  agt. 
Gen.  Mu.  Ins.  Co.  2  Duer,  607  ;  Harris  agt.  Bennett,  6  How. 
220  ;  Phelps  agt.  Havens,  7  How.  268.) 

As  the  court  of  appeals  decided  in  McKee  agt.  Judd  (2 
Kern.  622),  that  all  demands  for  injuries  to  property,  are 
assignable,  and  the  supreme  court  decided  in  Foy  agt.  Troy 
and  Boston  R.  JR.  Co.  (24  Barb.  382),  that  when  so  assigned, 
the  action  is  properly  brought  in  the  name  of  the  assignee, 
can  it  be  doubted  that  under  section  121,  if  a  motion  had 
been  made  in  the  present  case,  after  the  deed"  to  Kidd  and 
Cagger,  to  substitute  them  as  plaintiffs,  the  court  would 
have  been  empowered  to  grant  such  a  motion  ? 

The  only  adjudicated  case  relied  upon  to  support  the  con- 
struction of  section  31  of  the  Revised  Statutes,  claimed  by 
the  defendant,  is  that  of  Lang  agt.  Wilbraham  (2  Duer,  171). 
If  this  were  a  direct  adjudication  in  favor  of  the  construe- 
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tion  contended  for,  I  should  be  prepared  to  overrule  or  dis- 
regard it ;  but  it  is  far  from  being  so.  That  was  an  action 
of  ejectment  brought  by  an  heir-at-law  of  a  testator  against 
a  party  in  possession — the  testator  having  devised  his  real 
estate  (the  premises  in  question,  with  others),  to  executors 
in  trust,  until  the  youngest  son  became  of  age — and  also 
vested  them  with  a  power  to  sell,  and  directed  a  distribution 
of  the  proceeds  of  the  sale  among  his  children.  The  exe- 
cutors had  leased  for  a  term  exceeding  the  duration  of  their 
trust  estate,  and  disregarding  such  lease,  one  of  the  sons 
(apparently  the  youngest)  had  brought  ejectment.  The 
court  held  the  suit  well  brought,  but  after  its  commence- 
ment the  surviving  executor  exercised  the  power  to  ^ell,  and 
sold  the  property  to  a  third  person.  The  court  held,  that 
under  section  31  of  the  Revised  Statutes,  before  quoted, 
the  title  of  the  plaintiff  had  expired,  and  that  the  provisions 
of  that  section  took  effect ;  doubtless,  upon  the  theory  that 
the  lawful  exercise,  by  the  executor,  of  the  power  of  sale 
conferred  by  the  testator,  terminated  the  interest  of  the 
plaintiff  in  the  real  estate  as  such,  and  was  the  exercise  of  a 
paramount  power  derived  not  from  the  plaintiff,  but  from  a 
higher  source  ;  that  the  plaintiff  could  not,  after  the  exer- 
cise of  such  a  power  by  the  executor,  have  effectually  alien- 
ated the  estate  himself,  and  must  content  himself  with  par- 
ticipating in  the  proceeds  of  the  sale.  Under  the  doctrine 
of  equitable  conversion,  his  real  estate  was  turned  into  per- 
sonal property.  (See  Lang  agt.  Koplce,  5  S.  S.  C.  R.  363, 
for  a.fuller  statement  of  the  provisions  of  the  Lang  ivill.) 

It  was  in  view  of  such  a  case,  that  the  superior  court 
employed  the  language,  liable  (if  the  facts  were  not  borne 
in  mind)  to  some  misconstruction.  "  It  (§  31)  applies  to  all 
cases  where  the  title  upon  ivhich  a  plaintiff  seekn  to  recover  the 
possession  of  real  property,  has  from  any  cause  ceased  to  exist, 
before  the  trial.  It  would  be  a  narrow  construction  to  confine 
it  to  cases  in  which  the  title  expires  by  its  own  limitation.'" 

I  am  for  affirming  the  judgment  of  the  court  below. 

MILLEE,  J.,  concurred. 

INGALLS,  J.,  expressed  no  opinion. 
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UNITED  STATES  SUPEEME  COURT. 

HANNIBAL  GREEN,  plaintiff  in  error  agt.  MORRIS  S.  VAN  BUS- 
KIRK  et  al. 

A  valid  judgment,  rendered  in  a  court  of  ono  of  the  states  of  the  Union,  is  valid 
in  every  other  state. 

If  the  plaintiff  in  such  judgment  is  sued  in  another  state  for  acts  done  under  and 
by  virtue  of  such  judgment,  in  the  state  where  it  was  rendered,  by  pleading 
such  judgment  in  justification  of  his  acts,  he  will  sufficiently  set  it  up,  to  ena- 
ble him  to  claim  the  benefit  of  section  1,  article  4,  of  the  constitution  of  the 
United  States,  which  provides  that  "  full  faith  and  credit  shall  be  given  io  each 
state,  to  the  public  acts, .  records  and  judicial  proceedings  of  every  other 
state,"  and  of  the  act  of  congress  of  May  26,  1790. 

December  Term,  1866. 

In  error  to  the  Supreme  Court  of  the  State  of  New  York. 

MOTION  to  dismiss  the  writ  of  error,  on  the  ground  that 
it  does  not  appear  from  the  record  that  the  supreme  court 
of  the  United  States  had  jurisdiction. 

DAVID  L.  SEYMOUR,  AMASA  J.  PARKER,  and 
LYMAN  TRUMBULL,  for  plaintiff"  in  error. 
JOHN  B.  GALE  and 
J.  M.  CARLISLE,  for  defendants  in  error. 

Mr.  Justice  MILLER,  delivered  the  opinion  of  the  court. 
This  is  is  a  writ  of  error  to  the  supreme  court  of  the  state 
of  New  York,  and  a  motion  is  made  to  dismiss  it,  because 
the  record  does  not  present  a  question  within  the  twenty- 
fifth  section  of  the  judiciary  act. 

The  case  upon  which  such  question  is  supposed  to  arise 
is  this :  John  "W.  Bates  was  the  owner  of  forty-one  iron 
safes  in  the  city  of  Chicago,  and  on  the  3d  day  of  November, 
1857,  executed  and  delivered,  in  the  state  of  New  York,  to 
Van  Buskirk  and  others,  a  chattel  mortgage  of  said  safes. 
On  the  5th  day  of  the  same  month,  Hannibal  Green  caused 
to  be  levied  on  the  same  safes  a  writ  of  attachment,  sued  by 
him  out  of  the  proper  court  in  Illinois,  against  the  property 
of  Bates.  The  attachment  suit  proceeded  to  judgment,  and 
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the  safes  were  sold  in  satisfation  of  Green's  debt.  Van  Bus- 
kirk,  Green  and  Bates,  were  all  citizens  of  New  York. 
Green's  attachment  was  levied  on  the  safes  as  the  property 
of  Bates,  before  the  possession  was  delivered  to  Van  Bus- 
kirk,  and  before  the  mortgage  from  Bates  to  him  was 
recorded,  and  before  notice  of  the  existence  of  said  mort- 

gage. 

Van  Buskirk  afterwards  sued  Green  in  the  New  York 
courts,  for  the  value  of  the  safes  thus  sold  under  his  attach- 
ment, and  Green  pleaded  the  proceeding  in  the  court  of  Illi- 
nois, in  bar  of  the  action.  Van  Buskirk  recovered  a  judg- 
ment, which  was  affirmed  in  the  highest  court  of  the  state 
of  New  York. 

It  is  claimed  by  the  plaintiff  in  error,  that  the  faith  and 
credit  which  these  proceedings  have  by  law  and  usage,  in 
the  state  of  Illinois,  were  denied  to  them  by  the  decision  of 
the  courts  of  New  York,  and  that  in  doing  so  they  decided 
against  a  right  claimed  by  him  under  section  1,  article  4,  of 
the  constitution,  and  the  act  of  congress  of  May  26,  1790, 
on  that  subject. 

The  section  of  the  constitution  referred  to,  declares  that 
"full  faith  and  credit  shall  be  given  in  each  state  to  the 
public  acts,  records  and  judicial  proceedings  of  every  other 
state.  And  that  congress  may,  by  general  laws,  prescribe 
the  manner  in  which  such  acts,  records  and  proceedings 
shall  be  proved,  and  the  effect  thereof."  The  act  of  1790  (1 
U.  S.  Statutes,  122),  was  intended  to  be  an  exercise  of  the 
power  conferred  upon  congress  by  this  section.  In  the 
leading  ease  of  Mills  agt.  Duryee  (7  Crancli,  481),  this  court 
held  that  the  act  in  question  did  declare  the  effect  of  such 
judicial  records,  and  that  it  should  be  same  in  other  states, 
as  that  in  which  the  proceedings  were  had.  In  the  case  of 
Christmas  agt.  Russell,  decided  at  the  present  term  of  the 
court,  we  have  reaffirmed  this  doctrine,  and  have  further 
declared  that  no  state  can  impair  the  effect  thus  to  be  given 
to  judicial  proceedings  in  her  sister  state,  by  a  statute  of 
limitation  intended  to  operate  on  demands  which  may  have 
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d  into  judgment  by  such  proceedings,  as  though  no 
such  judgment  had  been  rendered. 

The  record  before  us  contains  the  pleadings  in  the  case, 
the  facts  found  by  the  court,  and  the  conclusions  of  law 
arising  thereon.  Among  the  latter,  the  court  decides,  "  that 
by  the  law  of  the  state  of  New  York,  the  title  to  the  pro- 
perty passed  on  the  execution  and  delivery  of  the  instru- 
ment under  the  facts  found  in  the  case,  and  overreached  the 
subsequent  attachment  in  the  state  of  Illinois,  and  actual 
prior  possession  under  it,  at  the  suit  of  defendant,  although 
he  was  a  creditor,  having  a  valid  and  fair  debt  against  Bates, 
and  had  no  notice  of  the  previous  assignment  and  sale. 
And  that  the  law  of  the  state  of  New  York  is  to  govern  the 
transaction,  and  not  the  law  of  the  state  of  Illinois,  where 
the  property  was  situated." 

Notwithstanding  the  inverted  manner  in  which  the  court 
has  here  stated  its  legal  conclusions,  it  seems  clear  that  it 
did  not  pass  upon  the  effect  of  the  judicial  proceedings  in 
Illinois  upon  the  title  of  the  property  in  contest.  The  case 
is  not  varied  by  declaring  that  the  mortgage  made  and  deli- 
vered in  New  York,  overreached  the  subsequent  attachment 
in  Illinois.  According  to  the  view  taken  by  that  court,  Van 
Buskirk,  the  plaintiff,  had  title  to  the  property  under  the 
laws  of  New  York,  by  virtue  of  his  mortgage,  and  the  ques- 
tion to  be  decided  was,  whether  the  proceedings  in  Illinois 
were  paramount  in  their  effect  upon  the  title  to  the  New 
York  mortgage. 

It  is  said  that  Van  Buskirk  being  no  party  to  the  proceed- 
ings in  Illinois,  was  not  bound  by  them,  but  was  at  liberty 
to  assert  his  claim  to  the  property  in  any  form  that  might 
be  open  to  him  ;  and  strictly  speaking  this  is  true.  He  was 
not  bound  by  way  of  estoppel,  as  he  would  have  been  if  he 
had  appeared  and  submitted  his  claim,  and  contested  the 
proceedings  in  attachment.  He  has  a  right  to  set  up  any 
title  to  the  property  which  is  superior  to  that  conferred  by 
the  attachment  proceedings,  and  he  has  the  further  right  to 
show  that  the  property  was  not  liable  to  the  attachment  —  a  right 
from  which  he  would  have  been  barred,  if  he  had  been  a 
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party  to  that  suit.  And  this  question  of  the  liability  of  the 
property  in  controversy  to  that  attachment,  is  the  question 
which  was  raised  by  the  suit  in  New  York,  and  which  was 
there  decided.  That  court  said  that  this  question  must  be 
decided  by  the  laws  of  the  state  of  New  York,  because  that 
was  the  domicil  of  the  owner  at  the  time  the  conflicting 
claims  to  the  property  originated. 

We  are  of  opinion  that  the  question  is  to  be  decided  by 
the  effect  given  by  the  laws  of  Illinois,  where  the  property 
was  situated,  to  the  proceedings  in  the  courts  of  that  state, 
under  which  it  was  sold. 

There  is  no  little  conflict  of  authority  on  the  general  ques- 
tion as  to  how  far  the  transfer  of  personal  property  by 
assignment  or  sale,  made  in  the  country  of  the  domicil  of 
the  owner,  will  be  held  to  be  valid  in  the  courts  of  the  coun- 
try where  the  property  is  situated,  when  these  are  in  differ- 
ent sovereignties.  The  learned  author  of  the  Commentaries 
on  the  Conflict  of  Laivs,  has  discussed  the  subject  with  his 
usual  exhaustive  research.  And  it  may  be  conceded  that  as 
a  question  of  comity,  the  weight  of  his  authority  is  in  favor 
of  the  proposition  that  such  transfers  will  generally  be 
respected  by  the  courts  of  the  countiy  where  the  property 
is  located,  although  the  mode  of  transfer  may  be  different 
from  that  prescribed  by  the  local  law.  The  courts  of  Ver- 
mont and  Louisiana,  which  have  given  this  question  the 
fullest  consideration,  have,  however,  either  decided  adversely 
to  this  doctrine,  or  essentially  modified  it.  Such,  also,  seems 
to  have  been  the  view  of  the  supreme  court  of  Massachu- 
setts. (Lanfear  agt.  Sumner,  17  Mass.  110  ;  Taylor  agt. 
Boardman,  28  Vermont,  589 ;  Ward  agt.  Morrison,  Id.  593  ; 
Emmerson  agt.  Partridye,  27  Id.  8  ;  Oliver  agt.  Toivnes,  14 
Martin's  La.  93  ;  Norris  agt.  Mumford,  4  Id.  20.) 

But  after  all,  this  is  a  mere  principle  of  comity  between 
the  courts,  which  must  give  way  when  the  statutes  of  the 
country  where  property  is  situated,  or  the  established  policy 
of  its  laws  prescribe  to  its  courts  a  different  rule.  The 
learned  commentator,  already  referred  to,  in  speaking  of  the 
law  in  Louisiana,  which  gives  paramount  title  to  an  attach- 
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ing  creditor  over  a  transfer  made  in  another  state,  which  is 
the  domicil  of  the  owner  of  the  property,  says  :  "  No  one 
can  seriously  doubt  that  it  is  competent  for  any  state  to 
adopt  such  a  rule  in  its  own  legislation,  since  it  has  perfect 
jurisdiction  over  all  property,  personal  as  well  as  real,  within 
its  territorial  limits.  Nor  can  such  a  rule,  made  for  the 
benefit  of  innocent  purchasers  and  creditors,  be  deemed 
justly  open  to  the  reproach  of  being  founded  in  a  narrow 
or  a  selfish  policy."  (Story  on  Con.  of  Latvs,  §  390.)  Again, 
he  says  :  "  every  nation,  having  a  right  to  dispose  of  all  the 
property  actually  situated  within  it,  has  (as  has  been  often 
said)  a  right  to  protect  itself  and  its  citizens  against  the 
inequalities  of  foreign  laws,  which  are  injurious  to  their 
interests." 

Chancellor  KENT,  in  commenting  on  a  kindred  subject, 
namely,  the  law  of  contrasts,  remarks  :  "  But  on  this  sub- 
ject of  conflicting  laws,  it  may  be  generally  observed,  that 
there  is  a  stubborn  principle  of  jurisprudence  that  will  often 
intervene  and  act  with  controlling  efficacy.  This  principle 
is,  that  where  the  lex  loci  contractus  and  the  lex  fori,  as  to 
conflicting  rights  acquired  in  each,  come  in  direct  collision, 
the  comity  of  nations  must  yield  to  the  positive  law  of  the 
land."  (2  Kent's  Com.  599.) 

In  the  case  of  Moreton  agt.  Milne  (6  Binney,  361),  the 
supreme  court  of  Pennsylvania  says,  that  "  every  country 
has  a  right  of  regulating  the  transfer  of  all  personal  property 
within  its  territory  ;  but  when  no  positive  regulation  exists, 
the  owner  transfers  it  at  his  pleasure." 

The  Louisiana  court,  in  a  leading  case  on  this  subject, 
gives,  in  the  following  language,  a  clear  statement  of  the 
foundation  of  this  principle  :  "  The  municipal  laws  of  a 
country  have  no  force  beyond  its  tenitorial  limits,  and  when 
another  government  permits  these  to  be  carried  into  effect 
within  her  jurisdiction,  she  does  so  upon  a  principle  of  com- 
ity. In  doing  so,  care  must  be  taken  that  no  injury  is 
inflicted  on  her  own  citizens,  otherwise  justice  would  be  sac- 
rificed to  comity.  If  a  person  sends  his  property  within  a 
jurisdiction  different  from  that  where  he  resides,  he  impliedly 
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submits  it  to  the  rules  and  regulations  in  force  in  the  coun- 
try where  he  places  it." 

Apart  from  the  question  of  authority,  let  us  look  at  some 
of  the  consequences  of  the  doctrine  held  by  the  court  of 
New  York. 

If  the  judgment  rendered  against  the  plaintiff  in  error  is 
well  fqunded,  then  the  sheriff  who  served  the  writ  of  attach- 
ment, the  one  who  sold  the  property  on  execution,  any  per- 
son holding  it  in  custody  pending  the  attachment  proceed- 
ing, the  purchaser  at  the  sale,  and  all  who  have  since  exer- 
cised control  over  it,  are  equally  liable. 

If  the  judgment  in  the  state  of  Illinois,  while  it  protects 
all  such  persons  against  a  suit  in  that  state,  is  no  protection 
anywhere  else,  it  follows  that  in  every  case  where  personal 
property  has  been  seized  under  attachment,  or  execution 
against  a  non-resident  debtor,  the  officer  whose  duty  it  was 
to  seize  it,  and  any  other  person  having  any  of  the  relations 
above  described  to  the  proceeding,  may  be  sued  in  any  other 
state,  and  subjected  to  heavy  damages,  by  reason  of  secret 
transfers,  of  which  they  could  know  nothing,  and  which 
were  of  no  force  in  the  jurisdiction  where  the  proceedings 
were  had,  and  where  the  property  was  located. 

Another  consequence  is,  that  the  debtor  of  a  non-resident 
may  be  sued  by  garnishee  process,  or  by  foreign  attachment, 
as  it  is  sometimes  called,  and  be  compelled  to  pay  the  debt 
to  some  one  having  a  demand  against  his  creditors  ;  but  if 
he  can  be  caught  in  some  other  state,  he  may  be  made  to 
pay  the  debt  again  to  some  person  who  had  an  assignment 
of  it,  of  which  he  was  ignorant  when  he  was  attached. 

The  article  of  the  constitution  and  the  act  of  congress, 
relied  on  by  the  plaintiff  in  error,  if  not  expressly  designed 
for  such  cases  as  these,  find  in  them  occasions  for  their  most 
beneficent  operation. 

We  do  not  here  decide  that  the  proceedings  in  the  state 
of  Illinois  have  there  the  effect  which  plaintiff  claims  for 
them  ;  because  that  must  remain  to  be  decided  after  argu- 
ment, on  the  merits  of  the  case.  But  we  hold  that  the  effect 
which  these  proceedings  have  there,  by  the  law  and  usage 
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of  that  state,  was  a  question  necessarily  decided  by  the 
New  York  courts,  and  that  it  was  decided  against  the  claim 
set  up  by  plaintiff  in  error,  under  the  constitutional  provis- 
ion and  statute  referred  to,  and  that  the  case  is,  therefore, 
properly  here  for  review. 

The  motion  to  dismiss  the  writ  of  error  is  overruled. 


NEW  YOKE  SUPEKIOK  COUKT. 

ALONZO  F.  BOBBINS  AND  HENRY  D.  SANGEB  agt.  RICHARD  E. 
MOUNT,  JR.,  CORA  MOFFAT  AND  MYBA  MOFFAT. 

In  an  action  against  the  executors  and  infant  devisees,  as  owners  of  real  property, 
for  damages  by  reason  of  an  injury  caused  by  negligence,  in  an  overflow  of 
water  from  a  basin  or  fixture  constructed  in  the  building,  the  executors  are  not 
liable  where  they  took  no  estate  in  the  lands,  their  authority  being  a  mere 
uaked  power  to  receive  the  rents,  detenninable  at  any  time,  upon  the  appoint- 
ment of  guardians  for  the  infant  devisees ;  they  neither  having  placed  the 
fixture  in  the  building,  nor  maintained  it  there ;  neither  had  they  any  active 
or  passive  agency  in  producing  or  contributing  to  the  injury. 

The  infant  devisees  were  not  responsible  by  reason  of  any  negligence  by  them 
personally,  or  having  caused  the  injury  by  their  direction  or  authority — no  such 
facts  appearing. 

An  infant  is  incapable  in  law  of  appointing  an  agent.  He  cannot  appoint  an 
attorney;  nor  sue  or  be  sued,  except  by  next  friend  or  guardian.  He  is  not 
liable  on  contract,  and  generally  has  no  legal  capacity  to  act  for  himself. 

But  such  legal  incapacity  does  not  exempt  him  from  the  consequences  of  his 
tortious  acts.  In  respect  to  those,  he  is  held  responsible,  if  doli  capax,  when 
the  wrong  is  done.  But  such  tortious  acts  must  be  committed  by  the  infant 
himself,  or  under  his  immediate  view,  or  by  his  directions  or  authority.  Being 
incapable  of  appointing  an  agent  or  servant,  he  cannot  delegate  powers  to 
another,  nor  can  he  guarantee  or  insure  the  fidelity,  care  or  skill  of  another. 

In  the  case  of  infants,  the  principles  of  respondeat  superior,  of  principal  send 
agent,  and  master  and  servant,  cannot  be  applied. 

A  contract  upon  which  an  infant  is  not  liable,  cannot  be  turned  into  a  tort  for  the 
purpose  of  charging  him. 

Infant  devisees  can  neither  appoint  an  agent  of  the  estate,  or  a  janitor  of  a  build- 
ing thereon  ;  and  if  such  appointments  were  made,  it  would  impose  no  liability 
upon  such  devisees  for  any  negligent  act  of  the  employees. 

Where  the  occupant  of  an  office  in  a  building,  has  no  conditions  in  his  lease  that 
he  shall  employ  such  janitor  or  persons  as  the  landlord  may  select  for  the  whole 
building,  for  the  purposes  of  cleaning  and  keeping  his  office  in  order,  and 
making  fires,  and  such  persons  are  employed  by  the  occupant  for  such  pur- 
pose, and  for  which  he  pays  them,  they  become  his  agents  and  servants,  and 
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for  any  injurious  acts  to  others,  arising  from  their  negligence  while  thus 
employed,  the  landlord  is  not  liable. 

Although  circumstantial  evidence  may  be  sufficient  to  prove  a  particular  act  of 
negligence,  it  must  be  of  such  a  character  as  to  lead  directly  to  the  conclusion 
that  some  designated  person  was  in  fault. 

If  the  facts  are  such  as  would  render  an  adult  owner  of  real  estate  liable  under  a 
proposition  that  if  the  fixture  upon  such  property  was  improperly  constructed, 
or  should  not  have  been  there  at  all ;  or  if  all  safeguards  which  could  possibly 
be  placed  there,  should  have  been  placed  there  ;  it  seems,  that  such  liability 
would  also  attach  to  infant  owners. 

It  is  doubtful  whether  the  principle  in  that  class  of  cases,  which  hold  that  owners 
are  responsible  as  insurers,  without  regard  to  the  question  of  negligence,  apply 
to  questions  arising  between  landlord  and  tenant.  The  relation  between  the 
latter  is  founded  on  contract. 

There  can  be  no  implied  contract  of  warranty  on  the  part  of  a  landlord,  that  the 
building  shall  continue  fit  for  the  purposes'  for  which  it  was  demised ;  there 
being  no  covenant  to  repair.  Nor  an  implied  covenant  of  warranty  that  the 
premises  are  in  a  tenantable  condition. 

Where  the  fixture  erected  and  maintained  upon  the  premises,  is  not  unlawful,  and 
is  not  per  se  a  nuisance  ;  in  an  action  for  damages,  for  injuries  caused  by  its 
use,  the  question  of  negligence  becomes  material. 

The  owner's  liability  then,  rests  upon  his  misfeasance  in  constructing  an  unsafe 
fixture,  the  insecurity  of  which  caused  the  damage. 

The  negligence  of  the  party  injured,  contributing  to  the  injury,  will  defeat  a 
recovery,  however  negligent  the  other  party  may  be ;  so  will  the  concurrent 
negligence  of  a  tenant  of  another  portion  of  the  building,  defeat  an  action 
.  against  the  common  landlord. 

If  the  fixture  complained  of,  was  suitable  and  safe,  if  used  with  care,  no  respon- 
sibility can  rest  upon  the  owner ;  and  if  by  its  negligence  or  careless  use,  it  is 
made  to  cause  an  injury,  the  person  guilty  of  such  negligence  must  be  looked 
to  for  damages. 

The  whole  duty  of  owners  towards  their  tenants  is  discharged,  if  the  water 
fixtures  in  their  buildings  are  so  constructed  that  in  their  careful  use,  they  per- 
form the  purposes  of  their  construction.  They  do  not  warrant  or  insure 
against  their  negligent  use,  and  are  not  liable  merely  because  some  person,  for 
whom  they  are  not  responsible,  turned  a  faucet,  or  negligently  left  it  open. 

Heard  February  General  Term,  1867. 

Before  MONELL,  GAEVIN  and  McCuNN,  Justices. 

APPEALS  from  orders  made  at  special  term  denying  motions 
for  a  new  trial 

The  action  was  to  recover  damages  for  injury  to  plaintiffs' 
property  by  water.  They  occupied,  as  tenants,  the  first 
floor  of  the  building  on  the  north-west  corner  of  Broadway 
and  Worth  street,  in  this  city.  The  upper  parts  of  said 
building  were  occupied  as  offices  ;  one  of  said  parts,  being 
upon  the  second  floor,  was  occupied  by  George  Gifford,  as 
a  law  office.  The  building  was  formerly  owned  by  William 
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B.  Moffat,  who  died  in  April,  1862,  devising  his  real  estate 
to  the  defendants  Cora  and  Myra  Moffat,  then  and  now 
infants. 

The  defendant  Mount,  was  appointed  and  qualified  as  exe- 
cutor. The  only  authority,  if  any,  given  by  the  will 
to  the  executor,  over  the  real  estate,  was  in  the  follow- 
ing clause  :  "  I  hereby  authorize  and  empower  my  execu- 
tors hereinafter  named,  to  collect  and  receive  the  income 
and  rents  of  all  my  real  estate,  for  the  benefit  of  those  enti- 
tled to  the  same." 

The  plaintiffs  had  possession  of  the  first  floor  of  said  build- 
ing, under  a  lease  from  William  B.  Moffat,  the  devisor  of  the 
defendants  Cora  and  Myra  Moffat,  dated  in  March,  1861, 
for  the  term  of  four  years  from  May  1,  1861.  The  rooms 
occupied  by  Gifford,  were  held  under  a  lease  made  in  Feb- 
ruary, 1863,  by  Smith,  the  agent  of  the  estate  of  said  "Will- 
iam B.  Moffat,  for  one  year  from  May  1st,  1863.  These 
rooms,  which  were  directly  over  the  store  of  the  plaintiffs, 
contained  a  urinal,  constructed  when  the  building  was 
erected,  for  the  use  of  those  rooms.  Such  urinal  contained  . 
a  stop-cock  above  it,  and  was  perforated  with  several  holes 
in  the  bottom  of  the  basin,  for  the  outflowing  of  the  water. 

One  Anderson,  was  trustee  for  the  Moffat  children,  and 
was  employed  by  the  defendant  Mount,  to  collect  the  rents. 
One  Grevatt,  was  the  "  janitor  "  of  the  building,  employed 
by  Mr.  Moffat  in  his  lifetime,  whose  business  was  to  take 
care  of  the  building,  clean  the  passages,  and  let  the  tenants 
in  and  out.  He  was  employed  by  Gifford  to  sweep  and  dust 
his  office,  and  had  a  key  to  the  door  opening  from  the  hall. 
He  slept  at  the  head  of  the  stairs,  on  the  floor  where  Gif- 
ford's  office  was. 

Grevatt  testified,  that  on  the  night  of  the  9th  of  April, 
1864,  he  was  up  iiiitil  after  twelve  o'clock.  The  next  day, 
which  was  Sunday,  between  one  and  two  o'clock  in  the  after- 
noon, he  heard  the  running  of  water  in  Gifford's  room ; 
went  there  and  saw  the  water  flowing  over  the  basin  of  the 
urinal.  There  was  a  small  stream  running  through  the  stop- 
cock. He  shut  off  the  water,  and  took  out  of  the  urinal  at 
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that  time,  tobacco  leaves  of  a  cigar,  and  a  little  piece  of 
paper  spread  out,  just  covering  the  holes  in  the  bottom  of 
the  basin.  He  employed  a  woman  to  assist  in  cleaning  the 
offices,  making  fires,  &c.  He  stated  that  he  went  into  Gif- 
ford's  rooms  on  Saturday  evening  and  prepared  the  fires  for 
lighting,  and  then  let  the  woman  in  to  do  the  cleaning. 

The  evidence  which  it  was  claimed  tended  to  prove  negli- 
gence, was  that  Grevatt,  the  janitor,  and  the  woman 
employed  by  him,  were  in  Gilford's  offices  to  clean  the  same, 
after  Gifford  and  his  clerks  had  left,  on  Saturday  evening. 
"When  the  last  clerk  (Biggs)  left,  he  stated  that  he  had  occa- 
sion to  go  into  the  water  closet,  and  that  the  stop  cock  and 
urinal  were  in  good  order.  Two  of  Gifford's  clerks  had  keys 
of  the  office  ;  another  key  was  sometimes  left  hanging  in  the 
office  of  Anderson,  the  agent,  by  the  janitor.  The  janitor, 
or  the  woman  in  his  service,  was,  according  to  the  evidence, 
the  last  person  in  Gifford's  office  on  Saturday  night.  There 
was  no  evidence  that  either  of  these  opened  the  stop  cock, 
or  left  it  open,  and  it  was  not  known  how  or  by  what 
means  it  came  to  be  opened  and  to  be  left  open.  It  was 
supposed  that  some  person  had  opened  the  stop  cock  to 
obtain  a  flow  of  water  into  the  urinal,  and  failing  to  obtain 
such  flow,  had  negligently  or  thoughtlessly  left  it  open. 
There  was  evidence  that  the  supply  pipe  connected  with  the 
mains  in  the  street,  and  that  the  water  did  not  always  rise 
to  the  second  story  of  the  building.  The  evidence  failed  to 
show  who  had  left  the  stop  cock  open,  and  it  was  conjec- 
tured merely  whether  it  was  done  by  the  janitor  or  the 
woman. 

To  connect  the  defendants  with  such  negligence,  it  was 
proved  that  Grevatt,  the  janitor,  was  employed  by  Moffat  in 
his  lifetime,  and  afterwards  by  the  estate,  to  keep  the  house 
clean,  as  janitor  of  the  building,  to  sweep  the  passages,  and 
other  duties  in  the  agent's  office.  He  employed  a  woman 
to  assist  him  in  cleaning.  He  had  a  key  of  Gifford's  office, 
and  was  employed  by  him  to  sweep  the  office  and  dust  it, 
wipe  up  the  floor,  and,  in  the  winter,  to  take  charge  of  the 
fires  and  ashes.  There  was  also  some  evidence  that  a  short 
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time  previously  water  had  run  down  into  the  plaintiff 's  store 
from  a  water  closet  above,  and  the  plaintiff  sent  for  Ander- 
son, the  agent,  and  he  promised  it  should  not  occur  again. 

The  improper  or  insufficient  construction  of  the  urinal 
consisted  in  its  not  having  an  overflow,  so  that  if  the  holes 
at  the  bottom  were  closed  with  paper,  or  anything,  the 
water  would  flow  through  the  holes  in  the  top ;  also,  in  not 
having  a  "safe,"  with  access  to  the  pipe  connecting  with  the 
waste  pipe,  so  that  if  the  urinal  overflowed,  the  water  could 
run  from  that  pipe  into  the  waste  pipe. 

Some  witnesses  testified  that  the  perforated  holes  at  the 
bottom  were  sufficient,  if  unobstructed,  to  carry  off  a  con- 
tinuous flow  of  water  from  the  supply  pipe.  Others  testi- 
fied that  such  holes  were  not  sufficient  for  such  purpose. 
But  all  the  witnesses  agreed  that  there  could  not  be  an 
overflow  if  proper  precaution  was  taken  to  turn  the  stop 
cock  after  it  had  been  used,  so  as  to  shut  off  the  water. 

A  motion  was  made  to  dismiss  the  complaint  as  to  all  the 
defendants. 

The  court  granted  the  motion  as  to  the  defendant  Mount, 
and  the  plaintiffs  excepted.  The  motion  as  to  the  other 
defendants  was  denied,  and  they  excepted. 

After  evidence  on  the  part  of  the  defendants,  the  justice 
submitted  the  case  to  the  jury  in  two  aspects. 

He  charged,  first,  that  if  the  overflow  was  caused  by  the 
negligence  of  the  defendants,  they  were  liable ;  and,  second, 
that  if  the  jury  believed  that  the  urinal,  with  its  draw  cock, 
was  constructed  improperly,  or  should  not  have  been  there  at 
all,  or  that  the  safeguards  that  couLt  possibly  be  placed  there 
should  have  been  placed  there,  and  they  believed  that  it  was 
unsafe,  they  would  be  justified  in  finding  for  the  plaintiffs, 
even  if  they  should  find  that  "the  defendants  or  their  servants 
were  not  the  immediate  cause  of  the  damage. 

The  defendants  requested  the  court  to  charge  that  there 
was  no  legal  evidence  to  make  the  defendants  liable ;  that 
they  were  not  liable  for  the  act  of  any  person  who,  without 
their  authority  or  assent,  entered  Gifford's  apartments  and 
set  the  water  running,  and  that  there  was  no  evidence  that 
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any  person  did  go  with  their  authority  or  assent ;  that  it  was 
no  part  of  the  duty  of  the  janitor  towards  the  defendants  to 
inspect  the  urinal  or  stop  cock  on  the  premises  of  Gifford ; 
that  if  the  urinal  and  stop  cock  were  so  constructed  that  an 
overflow  could  not  be  caused,  except  by  the  negligence  of 
some  person  who  failed  to  close  the  stop  cock  when  it  should 
be  done,  such  negligence  did  not  make  the  defendants  lia- 
ble, unless  it  was  the  act  of  some  person  acting  with  their 
authority  and  consent ;  and  that  if  the  urinal  was  properly 
constructed  at  the  time  of  its  construction,  and  continued  to 
be  sufficient  with  ordinary  care  and  prudence,  the  landlord 
was  not  liable,  because  he  did  not  from  time  to  time  adopt 
new  improvements  and  additions. 

The  justice  refused  to  charge  as  requested,  further  than 
he  had  already  charged. 

The  defendants  excepted  to  the  charge  and  refusals  to 
charge. 

The  plaintiffs  had  a  verdict. 

A  motion  was  made  by  the  plaintiffs,  at  the  special  term, 
upon  a  case  and  exceptions  for  a  new  trial  against  the 
defendant  Mount,  which  was  denied. 

A  motion  was  also  made  by  the  defendants  Cora  and 
Myra  Moffat,  at  special  term,  upon  a  case  and  exceptions 
for  a  new  trial  as  to  such  defendants,  which  was  also  denied. 
Each  party  respectively  appealed  from  the  orders  denying 
said  motions  for  a  new  trial. 

The  appeals  were  heard  together. 

D.  D.  FIELD,  for  plaintiffs. 
J.  T.  BEADY,  for  defendants. 

By  the  court,  MONELL,  J.  William  B.  Moffat,  by  his  will, 
devised  his  real  estate  to  his  two  infant  daughters,  the 
defendants  Cora  and  Myra  Moffat.  The  devise  was  in  fee 
simple  absolute,  without  condition  or  limitation.  Upon  the 
death  of  the  testator,  the  devisees  became  seized,  as  tenants 
in  common,  and  entitled  to  the  rents  and  profits.  Until  the 
appointment  of  guardians  of  their  estates  (2  JR.  S.  150,  §§  3, 
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10 ;  Vail  agt.  Vail,  4  Paige,  317 ;  Bradley  agt.  Amidon,  10 
Id.  235),  the  duty  of  collecting  and  receiving  such  rents  and 
profits  was  imposed  by  the  will  upon  the  executors.  But 
the  executors  took  no  estate  whatever  in  the  lands,  their 
authority  being  a  mere  naked  power  to  receive  the  rents, 
determinable  at  any  time  upon  the  appointment  of  guardi- 
ans. (Cases  supra.) 

The  action,  therefore,  was  not  maintainable  against  the 
defendant  Mount  as  owner,  in  either  of  the  aspects  in  which 
the  case  was  given  to  the  jury.  He  neither  placed  the  fix- 
ture in  the  building,  nor  maintained  it  there.  Nor  does  he 
seem,  from  the  evidence,  to  have  been  the  active  or  passive 
agent  producing  or  contributing  to  the  injury.  The  owner 
of  real  property  may  be  liable  for  defective  construction  of 
his  buildings  or  their  appurtenances,  without  any  immediate 
or  active  agency  in  the  injury ;  but  such  liability  is  confined 
to  the  owner,  and  does  not  extend  to  agents,  employees  or 
servants  of  the  owner. 

There  was  no  error,  therefore,  in  dismissing  the  complaint 
as  to  the  defendant  Mount,  and  the  order  denying  a  motion 
for  a  new  trial  as  to  him  should  be  affirmed. 

The  case  against  the  infant  defendants  was  put  to  the 
jury  upon  two  grounds :  First.  If  the  overflow  was  caused 
by  the  negligence  of  the  defendants,  they  were  liable ;  and, 
Second.  If  the  fixture  was  improperly  constructed,  or  should 
not  have  been  there  at  all,  or  if  all  the  safeguards  that  could 
possibly  have  been  placed  there  were  not  placed  there,  and 
the  fixture  was  unsafe,  the  defendants  were  liable. 

Upon  the  first  proposition,  it  was  not  pretended  that  any 
act  of  negligence  by  the  defendants  in  person,  or  by  their 
direction  or  authority,  caused  the  injury ;  but  it  was  claimed 
that  the  rule  of  respondcat  superior  applied,  and  that  they 
are  responsible  for  the  negligence  of  their  agents. 

If  this  case  depended  upon  ordinary  principles  applicable 
to  principal  and  agent,  or  master  and  servant,  and  there 
was  any  evidence  of  negligence,  it  was  proper  to  submit  such 
question  to  the  jury.  A  person  capable  in  law  of  being  a 
principal  or  master,  renders  himself  liable  for  the  want  of 
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skill  or  care  of  his  agent  or  servant,  the  relation  between 
such  persons  being  upon  the  principle  of  agency.  (Story  on 
Agency,  §  308 ;  Facit  per  alium,facit  per  se.)  An  infant,  how- 
ever, is  incapable  in  law  of  appointing  an  agent  (Story  on 
Agency,  §  6).  He  cannot  appoint  an  attorney  (2  JR.  S.  446, 
§  2),  nor  sue,  or  be  sued,  except  by  next  friend  or  guardian 
(Code,  §  115).  He  cannot  hold  a  civil  office  (1  /?.  S.  116, 
§  1 ;  People  agt.  Dean,  3  Wend.  438),  is  not  liable  on  con- 
tract, and  generally  has  no  legal  capacity  to  act  for  himself. 
Such  legal  incapacity,  however,  does  not  exempt  him  from 
the  consequences  of  his  tortious  acts.  In  respect  to  those, 
he  is  held  responsible,  if  doli  capax  when  the  wrong  is  done. 
But  such  tortious  acts  must  be  committed  by  the  infant 
himself,  or  under  his  immediate  view,  or  by  his  direction  or 
authority.  As  he  cannot  create  an  agency,  he  cannot 
appoint  a  servant,  and,  therefore,  cannot  delegate  powers  to 
another ;  nor  can  he  guarantee  or  insure  the  fidelity,  care, 
or  skill  of  such  other. 

The  foundation  of  the  rule  respondeat  superior  is,  that  the 
principal  holds  out  his  agent  as  competent  and  skillful,  and 
fit  to  be  trusted,  and  thus  in  effect  warrants  his  fidelity  and 
good  conduct  in  all  matters  within  the  scope  of  the  agency. 

An  infant  being  incapable  of  contracting,  cannot  warrant 
the  competency  or  skill  or  care  of  a  person  with  whom  the 
relation  of  agent  cannot  exist.  To  apply  the  rule,  therefore, 
there  must  be  an  agency,  and  the  act  must  be  within  the 
scope  of  the  agency ;  if  not,  the  principal  is  not  liable  (Paley 
Ag.  298).  So,  if  the  act  be  willful,  the  principal  will  not  be 
responsible,  unless  it  be  within  the  general  scope  of  autho- 
rity (Weed  agt.  Panama  B.  R.  Co.  17  N.  Y.  R.  362).  All 
these  rules  necessarily  include  both  the  right  and  power  to 
constitute  the  relation  of  master  and  servant.  Such  relation 
exists  only  in  contract,  and  requires  the  same  capacity  in  the 
contracting  parties  as  in  the  formation  of  any  other  agree- 
ment. If  either  is  incapable  of  contracting,  there  is  no 
mutuality,  and  neither  is  bound  (Cooke  agt.  Oxley,  3  T.  R. 
653). 

The  result  of  this  review  of  the  principles  of  agency  is, 
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'that  the  liability  of  principals  for  the  negligence  or  other 
misconduct  of  their  agents  arises  from  the  express  or  implied 
authority  of  the  latter  and  the  implied  guaranty  of  the 
former,  and  has  its  foundation  in  the  contract  which  creates 
the  relation,  and  by  which  it  is  implied  that  persons  shall 
not  suffer  by  the  negligence  of  those  he  employs  (Reeves' 
Dom.  Rel  3  ed.  519). 

In  the  case  of  infants,  these  principles  cannot  be  applied. 
He  cannot  in  law  become  a  master,  or  be  responsible  as  a 
master  for  the  negligence  or  want  of  skill  of  his  servant. 

In  England  he  cannot  be  an  innkeeper,  so  as  to  be  charged 
on  the  custom  of  the  realm  for  negligence.  ( Bac.  Abr.  tit. 
Infancy,  e.)  Nor  can  he  be  a  trespasser  by  prior  or  subse- 
quent assent,  but  only  for  his  own  ad.  (Co.  Lit.  180,  h.  n. 
4.)  He  is  not  responsible  even  for  his  own  act,  if  it  occurs 
through  his  unskillfullness  and  want  of  knowledge,  discre- 
(tion  or  judgment  (Campbell  agt.  Stokes,  2  Wend.  144),  and  a 
contract  upon  which  he  is  not  liable,  cannot  be  turned  into 
a  tort,  for  the  purpose  of  charging  him.  (Jennings  agt.  Run- 
dell,  8  T.  R.  335  ;  Hunger  agt.  Hess,  28  Barb.  75.) 

The  defendants  in  this  case,  could  not  appoint  either 
Anderson  as  agent  of  the  estate,  or  Grevatt  as  janitor  of  the 
building.  Such  appointments,  had  they  been  made,  would 
have  imposed  no  liability  upon  the  defendants  for  any  neg- 
ligent act  of  the  employees. 

But  there  is  no  evidence  that  either  the  agent  or  the  jan- 
itor, received  his  appointment  from  the  defendants.  Ander- 
son collected  the  rent  for  Mr.  Mount,  the  executor,  and  Gre- 
vatt, the  janitor,  was  continued  in  service  by  the  estate. 

The  case,  therefore,  fails  entirely  in  connecting  the  defend- 
ants with  any  person,  for  whose  unlawful  act  they  can  be 
held  responsible.  The  only  person  suspected  of  having  let 
the  water  on  (either  the  janitor  or  the  woman  employed  by 
him),  was  not  the  agent  or  servant  of  the  defendants. 

But  furthermore,  if  they  were  the  agents  of  the  defend- 
ants, their  authority  did  not  extend  over  Gifford's  apart- 
ments. Grevatt  testified,  that  he  was  employed  to  take  a 
general  superintendence  of  the  house,  to  see  that  the  halls 
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were  kept  clean,  and  the  outer  door  closed.  He  was 
employed  by  the  occupants  of  rooms  to  clean  and  make 
fires.  Gifford  employed  him,  and  he  had  access  to  Gifford's 
office,  by  his  authority  and  consent.  There  was  no  condition 
in  Gifford's  lease  that  he  should  employ  such  persons  as  the 
landlord  might  select,  and  Grevatt,  therefore,  by  virtue  of 
his  employment,  became  the  servant  of  Gifford.  The  ser- 
vices of  the  janitor,  according  to  all  the  evidence,  was  con- 
fined, as  respected  the  landlord,  to  the  halls  and  outer  door 
of  the  building.  For  any  services  in  the  apartments  of  ten- 
ants, he  was  employed  and  paid  by  them. 

The  evidence,  therefore,  coupled  the  person,  whom  the 
jury,  it  seems,  inferred  had  produced  or  contributed  to  the 
injury,  with  Gifford,  and  not  with  the  defendants. 

But  more  than  this.  I  think  the  evidence  of  negligence 
was  not  sufficient  to  go  to  the  jury. 

The  burden  of  proof  was  on  the  plaintiffs,  and  although 
circumstantial  evidence  may  be  sufficient  (Holbrook  agt. 
Utica  and  Schen.  B.  B.  Co.  12  N.  Y.  B.  236),  it  must  be  of 
such  a  character  as  to  lead  directly  to  the  conclusion  that 
some  designated  person  was  in  fault.  It  is  not  pretended 
that  the  proof  in  this  case  shows  or  points  out  the  person  by 
whose  neglect  the  water  in  Gifford's  office  was  left  to  flow. 
It  was  not  shown  whose  hand  turned  the  faucet,  nor  whose 
omitted  to  shut  the  water  off.  That  it  was  the  janitor  or 
the  woman,  was  mere  supposition  and  conjecture.  The  only 
circumstance  at  all  tending  to  such  conclusion,  was  that  the 
former,  went  into  Gifford's  rooms  to  prepare  the  fires  for 
lighting,  and  afterwards  let  the  woman  in  to  clean.  There 
was  quite  as  much  reason  to  suspect  or  conjecture  that  Mr. 
Gifford  or  one  of  his  clerks,  had  left  the  faucet  open.  The 
urinal  was  for  the  exclusive  use  of  Gifford's  offices,  and  the 
woman  was  directed  to  obtain  water  for  cleaning  from  another 
part  of  the  building.  The  pipe  to  which  the  stop-cock  was 
attached,  received  its  supply  of  water  from  the  street  main. 
It  was  proved  that  the  water  would  not  always  rise  to  the 
faucet,  owing  to  the  lack  of  supply  in  the  distributing  reser- 
voirs, and  that  sometimes  it  would  not  run  at  all.  It  was 
xxxm.  3 
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quite  possible  that  one  of  Gifford's  clerks,  desiring  to  rinse 
the  basin,  may  have  turned  the  faucet,  and  the  water  failing, 
left  it  open ;  and  its  condition  would  not  attract  attention, 
or  excite  observation.  Besides,  I  think,  the  proximate  cause 
of  the  overflow  was  as  much  the  tobacco  leaves  and  paper, 
which  had  negligently  been  thrown  into  the  basin,  as  the 
omission  to  shut  off  the  draw-cock.  Some  of  the  witnesses, 
especially  Biggs,  one  of  Gifford's  clerks,  who  examined  it 
daily,  having  testified  that  the  holes  at  the  bottom,  if  unob- 
structed, were  sufficient  to  discharge  all  the  water  from  the 
supply  pipe,  even  if  left  continually  running.  Biggs  further 
testified,  he  was  the  last  person  who  left  the  office,  and  that 
he  examined  the  urinal,  and  it  was  in  good  order,  and  that 
the  faucet  was  shut  off.  If,  however,  the  water  did  not  flow, 
and  the  pipe  emitted  no  sound,  the  clerk's  attention  would 
not  probably  be  called  to  the  condition  of  the  faucet,  and 
he  merely  said  on  his  cross-examination,  that  it  was  in  order. 

It  seems  to  me  the  evidence  failed  to  designate  the  agent 
whose  act  occasioned  the  damage,  and  that  the  jury  could 
not  conscientiously  say,  it  was  the  janitor  or  the  woman, 
there  being  evidence  that  it  might  have  occurred  through 
the  fault  of  another  person. 

The  second  proposition  of  the  learned  justice  was,  that 
if  the  fixture  was  improperly  constructed,  or  should  not  have 
been  there  at  all ;  or  if  all  safeguards  which  could  possibly 
be  placed  there,  should  have  been  placed  there,  and  the  jury 
believed  that  the  urinal  was  unsafe,  the  defendants  were  lia- 
ble. 

If  the  facts  were  such  as  would  render  an  adult  owner  liable 
under  this  proposition,  I  am  inclined  to  think  such  liability 
would  also  attach  to  infant  owners.  The  liability  in  either 
case  rests,  if  it  has  a  foundation  at  all,  upon  the  maxim  sic 
uter e  tuo,  &c.,  and  not  upon  any  contract  or  obligation 
implied  from  the  relation  of  the  parties. 

The  principle  laid  down  by  the  learned  justice,  follows  in 
its  scope,  that  class  of  cases  where  owners  are  held  respon- 
sible as  insurers,  without  regard  to  the  question  of  negli- 
gence. (Dygert  agt.  Schenck,  23  Wend.  446  ;  Congreve  agt. 
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Morgan,  18  N.  Y.  It.  79 ;  Id.  84 ;  Davenport  agt.  Ruckman, 
10  Id.) 

In  all  the  cases  cited,  it  was  held  that  any  use  of  a  public 
highway  or  street  for  private  purposes,  was  unlawful,  and, 
therefore,  any  obstruction  placed  upon  it,  or  anything  done 
below  the  surface,  which  rendered  its  use  hazardous,  was  a 
public  nuisance,  and  any  person  constructing  or  continuing 
such  nuisance,  was  responsible  to  the  public,  and  to  indi- 
viduals receiving  special  damage  therefrom. 

Those  decisions  were  predicated  upon  the  unlawful  use  of 
the  highway  by  indviduals,  for  their  private  purposes,  and 
the  liability  was  fixed  without  regard  to  the  care  and  skill 
bestowed  in  erecting  the  obstruction.  If  an  injury  occurred, 
it  was  the  fault  of  the  individual  who  had  caused  the  nui- 
sance ;  and  no  prudence,  care  or  skill,  or  perfectness  in  con- 
struction or  finish,  or  effort  to  render  it  safe,  would  excuse 
the  fault.  As  was  said  in  Davenport  agt.  Ruckman  (supra), 
a  person  making  openings  in  the  highway  for  his  private 
use,  is  an  insurer  of  all  persons  who  pass  over  the  opening, 
however  carefully  protected. 

I  think  it  may  be  doubted,  however,  whether  the  principle 
of  those  cases  apply  to  questions  arising  between  landlord 
and  tenant.  The  relation  between  such  parties,  is  founded 
on  contract,  and  there  cannot,  in  general,  be  an  implication 
of  duty  or  obligation,  upon  which  a  responsibility  can  attach. 
Hence;  there  can  be  no  implied  contract  of  warranty  on  the 
part  of  the  landlord,  that  the  building  shall  continue  fit  for  the 
purposes  for  which  it  was  demised,  there  being  no  covenant 
to  repair,  (Howard  agt.  Doolittle,  3  Duer,  464),  nor  implied 
covenant  of  warranty  that  the  premises  are  in  a  tenantable 
condition.  (Gleves  agt.  Willoughby,  1  Hill,  86.) 

All  analogy  between  the  cases  referred  to  and  the  one  at 
bar,  is  lost  in  the  fact  that  the  fixture  erected  and  maintained 
upon  the  premises  was  not  unlawful,  and  was  not  per  se  a 
nuisance,  and,  therefore,  the  question  of  negligence  becomes 
material. 

The  owner's  liability  then,  rests  upon  his  misfeasance  in 
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constructing  an  unsafe  fixture  in  another  part  of  the  premi- 
ses, the  insecurity  of  which  caused  the  damage. 

It  was  not  wholly  a  question  whether  the  contrivance  was 
suitable  for  the  purpose  intended,  nor  whether  it  was  posi- 
tively safe.  Persons  might  differ  as  to  both  points,  and 
there  is  no  principle  which  admits  a  liability  for  a  mere  par- 
tial or  temporary  unfitness,  without  express  negligence. 
But  the  question  was,  whether  under  all  circumstances,  at 
all  times,  with  the  aid  of  ordinary  skill,  and  the  exercise  of 
ordinary  care,  the  fixture  was  dangerous.  The  negligence 
of  the  party  injured  contributing  to  the  injury,  will  defeat  a 
recovery,  however  negligent  the  other  party  may  be.  So 
will  the  concurrent  negligence  ol  a  tenant  of  another  por- 
tion of  the  building,  defeat  an  action  against  the  common 
landlord. 

The  fixture  complained  of,  was  put  in  the  building  when 
it  was  erected  in  1852,  and  had  remained  there  without  alter- 
tion,  down  to  the  accident,  without  injury  to  any  one.  It 
was  constructed  with  a  basin  five  inches  deep  in  the  centre, 
and  a  foot  in  diameter  on  the  top,  perforated  with  five  or 
six  holes.  Above  it  was  a  supply  pipe,  with  a  stop-cock  to 
shut  off  the  water  after  using  it  to  rinse  or  cleanse  the  basin. 
There  was  a  difference  among  the  witnesses  whether  the 
holes  in  the  bottom  of  the  basin  would  discharge  all  the 
water,  if  the  supply  was  kept  continually  running.  Biggs, 
whose  knowledge  was  experimental,  said  they  would  if  unob- 
structed. Other  witnesses  were  of  opinion  they  would  not. 
The  construction  of  the  fixture  was  criticised  by  several 
experts,  some  of  whom  objected  that  it  did  not  contain  an 
overflow,  and  others,  that  it  did  not  contain  a  supplemental 
floor  of  zinc  or  lead  in  the  basin,  inclining  towards  the  waste 
pipe.  But  all  the  witnesses  agreed  that  if  proper  precaution 
was  taken,  and  the  stop-cock  was  turned  off,  tJiere  could  not  be 
an  overflow,  and  that  an  overflow  could  occur  only  by  leaving 
the  stop-cock  turned  on. 

Thus,  according  to  all  the.  evidence,  the  urinal  was  suita- 
ble, sufficient  and  safe,  if  it  was  used  with  care,  and  it  became 
unsafe  only  if  it  was  used  without  care. 
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One  of  the  requests  to  charge,  that  if  the  urinal  and  stop- 
cock were  so  constructed  that  an  overflow  could  not  be 
caused  except  by  the  negligence  of  some  person  who  fails  to 
close  it,  the  defendants  would  not  be  liable,  it  seems  to  me, 
was  correct  and  eminently  proper. 

I  have  already  endeavored  to  show  that  the  owners  were 
not  insurers,  or  liable  at  all  events,  without  regard  to  their 
negligence.  If  I  have  succeeded,  then  it  follows  that  they 
are  liable  only  for  negligence,  and  such  I  understand  to  be 
the  doctrine  in  Eakin  agt.  Brown  (1  E.  D.  Smith,  36),  where 
Judge  WOODRUFF  says :  "  If  the  injury  result  from  the  neg- 
ligence of  the  owner,  either  in  constructing  or  upholding  the 
freehold,  he  is  responsible ;"  but  he  adds,  "if  it  result  from 
the  negligence  of  the  tenant  in  any  manner,  he  is  liable." 

The  liability  of  carriers  of  passengers,  rests  as  well  on 
contract  as  for  negligence  ( Weed  agt.  Panama  B.  B.  Co.  17 
N.  T.  B.  362) ;  and  a  breach  of  a  contract  may  result  from 
negligence. 

In  that  class  of  cases,  the  rule  is  strict  that  the  carrier 
warrants  the  passengers  that  his  vehicle  is  equal  to  the  jour- 
ney (Bremmer  agt.  Williams,  1  Carr.  &  P.  414),  and  lie  is 
bound  absolutely,  and  irrespective  of  negligence,  to  provide 
road-worthy  vehicles  (Alden  agt.  N.  T.  Central  B.  B.  Co. 
26  N.  T.  102),  and  to  adopt  all  known  and  tested  improve- 
ments for  the  safety  of  passengers. 

These  cases  rest  upon  the  principle  that  the  carriers  of 
persons  are  not  only  bound  to  a  very  high  degree  of  caution, 
and  should  provide,  as  far  as  human  care  and  foresight  can 
go,  for  then*  security,  but  that  they  absolutely  warrant  them 
safe  conveyance. 

No  such  principle,  however,  is  applicable  to  persons  stand- 
ing in  the  relation  occupied  by  the  parties  to  this  suit ;  nor 
can  any  case  be  found,  which  makes  an  owner  an  insurer  of 
the  sufficiency  of  his  structures.  If,  then,  the  fixture  was 
suitable  and  safe,  if  used  with  care,  no  responsibility  can  rest 
upon  the  owner  ;  and  if  by  its  negligent  or  careless  use,  it  is 
made  to  cause  an  injury,  the  person  guilty  of  such  negli- 
gence must  ba  looked  to  for  damages. 
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The  owner  of  a  house  is  not  bound  to  adopt  all  new  inven- 
tions or  improvements,  as  is  required  by  carriers  of  passen- 
gers. The  law  does  not  impose  such  a  duty.  Iron  pipe  is 
now  much  used  instead  of  lead  pipe,  as  conductors  in  build- 
ings, because  of  danger  of  leakage  from  the  latter  through 
the  gnawing  of  rats.  But  is  every  landlord  bound  to  remove 
his  lead  pipe,  and  put  iron  pipe  in  its  stead  ?  To  require  it 
would  make  him  absolutely  warrant  the  safety  and  suffi- 
ciency of  the  lead  pipe,  without  regard  to  any  negligence  in 
suffering  it  to  be  out  of  repair,  or  to  go  to  decay. 

From  these  views,  if  they  are  correct,  it  follows  that  the 
whole  duty  of  owners  towards  their  tenants  is  discharged 
if  the  water  fixtures  in  their  buildings  are  so  constructed 
that  in  their  careful  use  they  perform  the  purposes  of  their 
construction.  They  do  not  warrant  or  insure  against  their 
negligent  use,  and  are  not  liable,  merely  because  some  per- 
"son,  for  whom  they  are  not  responsible,  turned  a  faucet,  or 
negligently  left  it  open. 

The  submission,  therefore,  of  any  question  to  the  jury 
of  a  supposed  unsuitableness  or  insufficiency  of  the  struc- 
ture, was  improper. 

The  evidence  was  uncontradicted,  that  it  was  safe  if  used 
loitli  care  ;  and  there  being  no  proof  that  the  defendants  left 
it  open,  or  caused  it  to  be  left  open,  the  justice  should  have 
directed  a  verdict  for  the  defendants. 

The  order  denying  their  motion  for  a  new  trial,  should, 
threfore,  be  reversed,  and  a  new  trial  ordered  as  to  them, 
with  costs  to  the  appellants  to  abide  the  event. 

The  order  denying  the  plaintiffs'  motion  for  a  new  trial  as 
to  the  defendant  Mount,  should  be  affirmed,  with  costs 
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COUET  OF  APPEALS. 

CHAELES  KELSEY,  appellant  agt.  GAMALIEL  KING  and  others, 
respondents. 

It  is  not  necessary,  in  order  to  effectuate  a  dedication  of  land  by  the  owner,  for  a 
public  street  or  highway,  that  he  should  part  with  the  fee  of  the  land. 

Nor  is  it  inconsistent  with  an  effectual  dedication,  that  the  owner  should  continue 
to  make  any  and  all  uses  of  the  same,  which  do  not  interfere  with  the  uses  for 

.  which  it  is  dedicated. 

A  highway  (or  street)  is  nothing  but  an  easement,  comprehending  merely  the 
right  of  all  the  individuals  in  the  community  to  pass  and  repass,  with  the  inci- 
dental right  of  the  public  to  do  all  the  acts  necessary  to  keep  it  in  repair.  This 
easement  does  not  comprehend  any  interest  in  the  soil,  nor  'give  the  public  the 
legal  possession  of  it. 

The  use  of  highways  (or  streets)  by  any  person,  for  any  purpose,  other  than  to 
pass  and  repass,  is  a  trespass  upon  the  person  who  owns  the  fee  of  the  road. 

The  rights  of  an  owner  of  land  dedicated  to  the  public  use,  were  settled  by  this 
court  in  the  case  of  Williams  agt.  New  York  Central  Railroad  Co.  (16  2?.  T.  R. 
97),  where  it  was  held,  that  the  dedication  of  land  to  the  use  of  the  public  as  a 
highway,  does  not  preclude  the  owner  of  the  fee,  Subject  to  the  public  ease- 
ment, from  maintaining  an  action  against  a  railroad  company,  which,  without 
his  consent,  or  an  appraisal  of  his  damages,  enters  upon  and  occupies  such 
highway  with  the  track  of  its  road. 

It  is  no  answer  to  an  owner  of  the  fee  of  a  street  dedicated  to  public  use,  that 
the  taking  and  use  of  the  street  by  a  railroad  company,  does  not  encroach 
upon  the  reserved  rights  of  the  owner  of  the  fee,  because  the  use  of  a  street 
for  the  purposes  of  a  railroad,  is  only  one  of  the  modes  of  enjoying  the  public 
easement. 

The  owner  who  dedicates  his  land  for  the  use  of  a  public  street  or  highway,  ded- 
icates it  to  the  public  without  restriction.  The  public  acquire  nothing  beyond  the 
mere  right  of  passing  and  repassing  upon  the  highway,  and  in  all  other  respects 
the  rights  of  the  owner  remains  unimpaired.  The  dedication  does  not  give  to 
the  public  an  unlimited  use. 

Neither  has  the  legislature  the  power  to  encroach  upon  the  reserved  rights  of  the 
owner,  by  materially  enlarging  or  changing  the  nature  of  the  public  easement. 
The  constitution  interferes  and  protects  individual  rights,  by  declaring  that  pri- 
vate property  shall  not  be  taken  for  public  use,  without  compensation. 

This  doctrine  does  not  interfere  with  the  decision  in  the  case  of  The  People  agt. 
Kerr  (25  How.  258,  and  27  N.  Y.  R.  188),  as  the  question  there  was,  whether 
the  legislature  had  power  and  control  over  the  streets  of  the  city  of  New  York, 
so  that  it  could  lawfully  authorize  a  railroad  to  be  laid  upon  the  surface  of  such 
streets,  without  compensation  to  the  owners  of  lots  fronting  on  the  streets,  or 
to  the  corporation  ;  it  appearing  that  the  city  of  New  York  was  seized  in  fee  of 
the  land  in  all  streets  in  front  of  the  respective  lots,  in  trust,  to  keep  the  same 
open  and  used  as  streets,  in  part  by  legal  proceedings,  and  in  part  by  dedication 
or  cession. 

It  was  there  held,  that  as  to  the  streets  thus  held  in  trust  by  the  corporation,  the 
legislature  had  a  constitutional  right  to  declare  and  define  the  uses  and  pur- 
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poses  of  the  trust  of  the  city ;  and  the  trust  being,  puUici  juris,  it  was  under 
the  unqualified  control  of  the  legislature,  and  any  appropriation  of  it  to  a  public 
use  by  legislative  authority,  was  not  a  taking  of  private  property,  so  as  to 
require  compensation  to  the  city,  or  to  the  owners  of  the  adjoining  lots. 

A  dedication  of  a  piece  of  land  in  a  village  or  a  city,  to  the  use  of  the  public  for 
a  street  or  highway,  does  not  grant  a  more  extensive  interest  in  the  soil  than  a 
similar  dedication  not  within  those  localities,  or  in  the  country,  and  does  not 
authorize  the  use  by  the  public,  of  the  land  so  dedicated,  for  any  purpose  what- 
ever. 

When  the  property  of  individuals  is  taken  for  streets,  and  the  city  makes  compen- 
sation for  the  property  so  taken,  it  purchases  and  pays  for  the  right  to  appro- 
priate the  land  to  all  such  legitimate  uses  as  custom  and  the  public  good  require 
that  a  street  should  be  appropriated  to. 

In  construing  the  effect  of  dedication  of  land  for  a  public  street  or  highway,  the 
same  rules  are  to  govern,  whether  it  be  for  a  highway  in  the  country,  or  a  street 
Of  highway  in  a  village  or  city. 

Where  an  owner  of  land  dedicates  it  to  public  use  for  the  purposes  of  a  street  in 
a  city,  and  the  city  authorities  proceed,  pursuant  to  the  statute,  to  ascertain  the 
damages  the  owner  will  sustain,  and  the  compensation  to  be  made  to  him  for 
the  use  of  said  land  for  the  maintenance  and  construction  of  sewers  therein  ; 
and  that  compensation  has  been  ascertained  in  the  manner  provided  by  law, 
this  court,  in  an  action  by  the  owner  to  restrain  the  construction  of  such  sewers, 
cannot  review  such  adjudication,  or  institute  an  inquiry  into  the  principles  upon 
which  it  was  made,  although  it  appear  that  nominal  damages  only  were 
awarded  the  owner. 

June  Term,  1866. 

THIS  action  was  commenced  in  the  city  court  of  Brook- 
lyn, for  the  purpose  of  restraining  the  defendants  from  con- 
structing a  sewer  in  a  certain  street  in  that  city  called  But- 
ler street,  and  from  interfering  with  or  molesting  the  plain- 
tiff in  the  use  and  enjoyment  of  the  territory  comprised  in 
the  south  half  of  said  street ;  and  that  certain  proceedings 
taken  to  open  said  Butler  street,  be  declared  null  and  void. 

The  plaintiff  claimed  in  his  complaint,  that  he  was  the 
owner  of  the  fee  of  the  south  half  of  said  street,  and  avers 
that  prior  to  the  proceedings  therein  mentioned,  the  same 
had  been  dedicated'  to  the  public  as  a  public  street,  by  this 
plaintiff,  and  because  thereof,  he  was  awarded  by  the  said 
commissioners,  for  his  damages  on  the  pretended  opening 
of  said  street,  as  aforesaid,  nominal  damages  only. 

W.  BEITTON,  for  appellant. 
A.  McCuE,  for  respondents. 

DAVTES,  Ch.  J.    By  an  act  passed  April  16, 1859,  a  board 
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of  commissioners,  called  sewer  commissioners,  was  organized 
in  and  for  the  city  of  Brooklyn,  and  by  the  third  section  of 
said  act,  the  said  board  was  authorized  to  take  proceedings 
"  to  acquire  lands  and  interest  therein,  for  the  construction 
and  maintenance  of  sewers,  when  such  sewer  is  proposed  to 
be  run  through  lands  which  are  not  a  part  of  a  public  street 
or  place." 

The  complaint  also  avers,  that  said  commissioners  pre- 
pared a  plan  for  sewerage  in  said  city,  which  provided  for  a 
sewer  in  said  Butler  street ;  that  said  plaintiff  objected  to 
such  plan,  among  others,  on  the  ground  that  the  said  street 
had  not  been  opened,  and  that  the  location  of  said  sewer  in 
that  street  would  involve  the  necessity  of  opening  the  same, 
by  which  was  evidently  meant,  that  the  land  embraced 
therein  had  not  been  taken  for  public  use,  and  compensation 
made  therefor.  That  thereupon  the  said  commissioners 
presented  a  petition  to  the  supreme  court,  for  the  appoint- 
ment of  commissioners  to  open  said  street. 

The  proceedings  taken  to  open  said  street  are  also  set 
forth  in  the  complaint,  and  it  was  claimed  that  all  said  pro- 
ceedings were  illegal  and  void. 

The  judge  who  tried  this  action,  without  a  jury,  found 
the  following  facts : 

1.  That  defendants  King,  Frank,  Northrup  and  Lewis, 
are  the  sewer  commissioners  of  the  city  of  Brooklyn,  duly 
apppointed  under  the  acts  of  ihe  legislature,  passed  April 
15th,  1857,  and  April  16th,  1859 ;  and  that  the  defendants 
herein,  Kenney  and  Holliday,  at  the  time  of  the  commence- 
ment of  this  action,  were  engaged  in  the  construction  of  a 
main  sewer  in  Butler  street,  between  Columbia  street  and 
the  East  river,  in  said  city,  under  a  contract  for  that  pur- 
pose, entered  into  between  them  and  said  commissioners,  on 
the  part  of,  and  in  the  name  of  the  city  of  Brooklyn.  That 
said  commissioners,  under  the  provisions  of  the  aforesaid 
acts,  established  a  plan  of  drainage  and  sewerage  for  that 
part  of  the  city  of  Brooklyn  embracing  Butler  street,  from 
Columbia  street  to  the  East  river,  and  on  the  21st  day  of 
December,  1859,  filed  a  map  of  the  district  containing  the 
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same,  as  required  by  said  acts,  on  which  said  map  the  said 
sewer,  as  aforesaid,  was  designated  as  a  main  sewer. 

2.  That  a  main  sewer  through  said  street  as  aforesaid, 
was,  in  the  judgment  of  said  sewer  commissioners,  necessary 
and  proper,  and  was  by  them  in  good  faith  so  determined  to 
be. 

3.  That  neither  at  the  time  of  filing  said  map  as  aforesaid, 
nor  until  the  proceedings  for  opening  said  Butler  street,  as 
therein  after  specified,  had  said  street  been  opened,  but  that 
said  Butler  street  was  laid  out  as  a  public  street  and  high- 
way, upon  the  commissioners'  map  of  the  city  of  Brooklyn, 
and  filed. 

4.  That  on  the  15th  day  of  December,  1859,  said  commis- 
sioners presented  their  petition  to  the  supreme  court  for  the 
appointment  of  commissioners  to  open  said  Butler  street. 
That  a  notice  of  said  intended  application  was  given  undei 
section  8,  of  said  act  of  April  15th,  1857,  and  that  on  the 
16th  of  December,  1859,  three  persons  were  appointed  said 
commissioners,  and  that  copies  of  said  petition,  notice  of 
said  intended  application,  and  order  appointing  said  com- 
missioners, were  annexed  to  said  complaint. 

5.  That  said  commissioners  for  the  opening  of  said  street, 
proceeded  to  make  up  their  report  in  said  matter,  and  pre- 
sented the  same  for  confirmation  to  the  supreme  court  in 
July,  1860.     That  said  plaintiff  objected  to  the  confirmation 
of  said  report,  but  that  said  report  was  then  and  there  con- 
firmed and  annexed  to  the  answer,  and  was  a  true  copy  of 
said  order  of  confirmation. 

6.  That  prior  to  the  proceedings  of  said  commissioners  to 
open  said  street  as  aforesaid,  the  same,  as  far  as  the  interests 
of  the  plaintiff  herein  is  concerned,  had  been  dedicated  to  the 
use  of  the  public  as  a  public  street,  by  said  plaintiff,  and 
because  thereof,  he  was  awarded  by  said  commissioners,  on 
their  said  proceedings  to  open  said  street,  nominal  damages 
only. 

7.  That  at  the  time  of  the  commencement  of  this  action, 
the  plaintiff  was  a  resident  and  property-holder  and  owner, 
in  the  city  of  Brooklyn  ;  that  he  owned  at  the  time  of  the 
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opening  of  said  street,  as  aforesaid,  and  had  during  several 
years  preceding,  owned  a  majority  in  interest  upon  that 
portion  of  Butler  street  thereinbefore  mentioned,  being  the 
south  half  of  the  said  portion  of  the  said  street ;  that  his 
property  was  within  the  district  of  assessment  fixed  upon 
by  the  commissioners  who  made  the  opening  of  said  street, 
as  aforesaid ;  that  plaintiff  now  owns  the  fee  of  the  south 
half  of  said  portion  of  said  street,  as  aforesaid,  subject  only 
to  the  rights  of  the  public  acquired  by  the  opening  of  said 
street,  as  aforesaid. 

And  as  conclusions  of  law,  the  judge  found  that  said  But- 
ler street  was  at  the  time  of  the  construction  of  said  sewer 
by  the  defendants,  a  public  street  and  highway  of  the  city 
of  Brooklyn,  and  had  been  regularly  opened  according  to 
law. 

2.  That  the  plaintiff  had  no  cause  af  action  against  said 
defendants,  or  either  of  them,  and  is  not  entitled  to  the 
relief  prayed  for  in  the  complaint. 

3.  That  the  defendants  are  entitled  to  judgment  in  their 
favor  against  said  plaintiff,  dismissing  the  complaint  with 
costs. 

Judgment  accordingly  for  the  defendants,  was  affirmed  at 
the  general  term,  and  the  plaintiff  now  appeals  to  this  court. 

If  the  defendants  had  no  legal  right  to  use  the  street  in 
question,  for  the  purpose  of  constructing  a  sewer  therein,  it 
is  made  a  question  whether  the  plaintiff  has  resorted  to  the 
proper  remedy  to  enforce  the  rights  claimed  by  him.  But 
it  is  not  important  to  pass  upon  that  question  in  the  present 
case,  in  view  of  the  conclusions  arrived  at.  The  parties 
have  sought  to  obtain  a  decision  upon  their  respective  legal 
rights,  without  specially  insisting  whether  the  proper  remedy 
had  been  adopted  for  ascertaining  them.  It  will  be  conveni- 
ent to  ascertain  in  the  first  place,  what  rights  the  public 
acquired  in  the  lands  of  the  plaintiff  from  the  dedication 
thereof. 

It  is  found  as  a  fact  in  the  case,  "  that  said  street  had 
been  dedicated  to  the  use  of  the  public,  as  a  public  street, 
by  the  plaintiff."  A  street  is  another  name  for  a  road  or 
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highway,  in  a  village  or  city.  (2  Bouvier's  Law  I).  446  ;  4 
Serg.  &  Rawk,  106.)  In  the  latter  case  Ch.  J.  GIBSON 
says :  "  In  common  parlance,  the  word  street  is  equivalent 
to  highway."  This  street  was,  therefore,  dedicated  to  the 
use  of  the  public  as  a  public  highway.  The  plaintiff  by  this 
act,  only  granted  to  the  public  the  right  to  use  this  land  as 
a  public  highway,  and  retained  to  himself  the  fee  of  the  soil, 
and  all  other  rights  appertaing  thereto,  subject  to  such  ease- 
ment or  servitude. 

It  is  not  necessary  in  order  to  effectuate  a  dedication,  that 
the  owner  of  the  land  dedicated,  should  part  with  the  fee  of 
the  same.  Nor  is  it  inconsistent  with  an  effectual  dedication, 
that  the  owner  should  continue  to  make  any  and  all  uses  of 
the  same,  which  do  not  interfere  with  the  uses  for  which  it 
is  dedicated.  ( Washburne  on  Easements,  and  cases  there  cited.) 
"  A  highway,"  says  SWIFT,  J.,  in  Peck  agt.  Smith  (1  Conn. 
Rep.  132),  "  is  nothing  but  an  easement,  comprehending 
merely  the  right  of  all  the  individuals  in  the  community  to 
pass  and  repass,  with  the  incidental  right  of  the  public  to 
do  all  the  acts  necessary  to  keep  it  in  repair.  This  easement 
does  not  comprehend  any  interest  in  the  soil,  nor  give  the 
public  the  legal  possession  of  it." 

The  use  of  the  highways  by  any  person,  for  any  purpose 
other  than  to  pass  and  repass,  is  a  trespass  upon  the  person 
who  owns  the  fee  of  the  road.  (1  New  Hamp.  R.  16 ;  Sab- 
cock  agt.  Lamb.  I  Cowen,  238 ;  Jackson  agt.  Hathaway,  15 
Johns.  447;  Adams  agt.  Rivers,  11  Barb.  390.)  In  the  lat- 
ter case,  "WILLAED,  J.,  says  :  "  The  public  have  no  need  of 
the  highway  but  to  pass  and  repass.  If  it  is  used  for  any 
other  purpose,  not  justified  by  law,  the  owners  of  the  adjoin- 
ing land  are  remitted  to  the  same  rights  they  possessed 
before  the  highway  was  made.  They  can  protect  themselves 
against  such  annoyances,  by  treating  the  intruders  as  tres- 
passers." 

But  the  rights  of  an  owner  of  land  dedicated  to  the  public 
use,  were  settled  by  this  court  in  the  case  of  Williams  agt. 
N.  Y.  Central  Railroad  Co  (16  N.  Y.  97).  It  was  there  held 
that  the  dedication  of  land  to  the  use  of  the  public  as  a 
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highway,  does  not  preclude  the  owner  of  the  fee,  subject  to 
the  public  easement,  from  maintaining  an  action  against  a 
railroad  company,  which,  without  his  consent,  or  an  appraisal 
of  his  damages,  enters  upon  and  occupies  such  highway 
with  the  track  of  its  road.  The  opinion  of  the  court  in  this 
case,  received  the  concurrence  of  six  judges  of  this  court, 
and  the  rule  starve  dedcis,  precludes  us  from  questioning  its 
binding  character  as  an  authority  in  point.  SELDEN,  J.,  in 
his  able  and  elaborate  opinion  in  this  case,  says  :  "  It  is 
conceded,  that  by  the  dedication,  the  public  acquired  no 
more  than  the  ordinary  easement  or  right  to  use  the  premi- 
ses as  a  highway,  and  that  the  plaintiff  continues  the  owner 
in  fee  in  respect  to  the  unsold  lots,  to  the  center  of  the 
street,  subject  only  to  the  easement.  But  it  is  contended 
that  the  taking  and  use  of  the  street  by  the  railroad  com- 
pany, does  not  encroach  upon  the  reserved  rights  of  the 
plaintiff,  because  the  use  of  a  street  for  the  purposes  of  a 
railroad,  is  only  one  of  the  modes  of  enjoying  the  public 
easement." 

The  learned  judge  proceeds  then  successfully  to  combat 
this  doctrine,  and  after  a  review  of  the  cases,  says  in  refer- 
ence to  this  question  :  "  Is  this  sound  doctrine  ?  Is  it  true 
that  one  who  dedicates  lands  for  a  highway  or  street,  dedi- 
cates it  to  the  public  without  restriction  ?  I  apprehend  it 
is  an  assumption  wholly  unfounded,  and  contrary  to  a  mul- 
titude of  cases  in  which  it  has  been  held  that  the  public 
acquire  nothing,  beyond  the  mere  right  of  passing  and 
repassing  upon  the  highway,  and  that  in  all  other  respects, 
the  rights  of  the  original  owners  remained  unimpaired.  I 
will  not  dwell  longer  upon  this  case,  as  it  will  not  be  seri- 
ously, and  cannot  be  successfully  contended,  either  that  the 
dedication  of  land  for  a  highway,  gives  to  the  public  an 
unlimited  use,  or  that  the  legislature  have  the  power  to 
encroach  upon  the  reserved  rights  of  the  owner,  by  materi- 
ally enlarging  or  changing  the  nature  of  the  public  ease- 
ment." 

It  was  urged  in  that  case,  as  it  is  in  this,  that  it  is  conve- 
nient to  use  the  public  highways  for  the  purpose  indicated, 
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and  tliat  it  is  for  the  interests  of  the  public  that  it  should  be 
so  used.  This  argument  is  met  and  conclusively  answered 
by  Judge  SELDEN,  as  follows  :  "  It  is  the  public  interest 
supposed  to  be  involved,  which  begets  the  difficulty,  and  it 
is  just  for  the  reason  that  the  constitution  interferes  for  the 
protection  of  individual  rights,  and  provides  that  private  pro- 
perty shall  not  be  taken  for  public  use  without  compensa- 
tion ;  a  provision  no  less  necessary  than  just,  and  one  which 
it  is  the  duty  of  the  courts  to  honestly  and  fairly  enforce." 

It  is  urged  upon  us  with  earnestness,  that  the  doctrine 
of  this  case  has  been  impaired,  if  not  overruled,  by  the  sub- 
sequent case  in  this  court  of  The  People  agt.  Kerr  (27  N.  T. 
188).  An  examination  of  that  case  will  show  that  there  is 
no  ground  for  such  an  assumption.  The  controversy  in  that 
case  was  as  to  the  legislative  power  and  control  over  the 
streets  of  the  city  of  New  York,  and  whether  it  could  law- 
fully authorize  a  railroad  to  be  laid  upon  the  surface  of  such 
streets,  and  to  be  used  for  the  propelling  of  cars  thereon, 
without  compensation  to  the  owners  of  lots  abutting  on  and 
fronting  on  said  streets.  The  finding  in  that  case  established, 
for  all  purposes  therein,  that  the  city  of  New  York  is  seized 
in  fee  of  the  land  in  all  streets  in  front  of  the  respective  lots 
of  the  plaintiffs  in  that  action,  in  trust,  to  keep  the  same 
open  and  used  as  streets,  in  part  by  legal  proceedings,  and 
in  part  by  dedication  or  cession. 

The  only  question,  therefore,  decided  in  that  case  was, 
that  as  to  streets  thus  held  in  trust  by  the  corporation  of 
New  York,  for  the  use  of  the  public,  it  was  competent  for 
the  legislature,  as  the  sovereign  authority  of  the  .state,  to 
declare  .and  define  the  uses  and  purposes  of  the  trust.  And 
it  was  therefore  held,  that  the  trust  of  the  city  being  publici 
juris,  it  was  under  the  unqualified  control  of  the  legislature, 
and  any  appropriation  of  it  to  a  public  use  by  legislative 
authority,  was  not  a  taking  of  private  property,  so  as  to 
require  compensation  to  the  city,  or  to  the  owners  of  lots 
fronting  on  the  street,  to  render  it  constitutional.  EMOTT, 
J.,  in  the  opinion  delivered  by  him,  says  :  "  In  the  case  of 
an  ordinary  highway,  all  which  the  state  or  the  public  obtain 
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by  their  dedication  or  opening,  is  said  to  be  an  easement  of 
a  limited  character.  All  but  this  remains  in  the  original 
owner  or  his  assigns,  with  all  its  incidents,  subject  to  no 
restrictions  or  adverse  rights,  except  this  right  of  passage 
by  the  public.  Every  right  of  use  and  ownership,  and  every 
right  of  action  for,  and  interference  with  either,  which  is 
not  inconsistent  with  the  free  and  common  use  of  a  highway, 
still  belongs  to  the  original  owner  of  the  soil.  If  the  high- 
way is  closed,  or  the  public  rights  relinquished,  the  land  at 
once  reverts  in  full  and  entire  dominion.  Such  is  the  rule 
which  has  been  applied  to  all  titles  acquired  by  the  legisla- 
tive appropriation  of  property  to  public  or  quasi  public 
uses." 

The  authorities  are  uniform,  that  by  dedication  for  pur- 
poses of  a  public  highway,  no  rights  are  acquired  by  the 
public  except  those  of  passage  and  repassage  over  the  sur- 
face of  the  soil,  and  such  as  are  incidents  thereto.  (Pearsall 
agt.  Post,  20  Wend.  Ill ;  Same  case,  22  Wend.  425  \Jackson 
agt.  Hathaway,  15  Johns.  458  ;  Cortelyou  agt.  Van  Brunt,  2 
Id.  361 ;  Stackpole  agt.  Heaty,  16  Mass.  33 ;  Paley  agt.  Chand- 
ler, 6  Id.  451 ;  Trustees,  &c.  agt.  Auburn  and  Rochester  R. 
R.  Co.  3  Hill,  567.) 

In  Pearsall  agt.  Post  (supra,  20  Wend.  p.  131),  the  court 
say :  "  The  relative  rights,  both  of  owners  and  passengers 
in  a  highway,  are  perfectly  understood  and  familiarly  dealt 
with  by  the  law  ;  subject  to  the  mere  right  of  passage,  the 
owner  of  the  soil  is  still  absolute  master ;"  and  at  page  133, 
quoting  a  case  from  3  Watts,  219,  "  the  franchise  of  the 
public  was  to  pass  over  the  soil,  and  no  more ;"  and,  "  the 
amount  of  these  cases  is,  that  roads  are  made  to  be  traveled 
on,  and  not  to  be  occupied."  And  in  the  case  in  3  Hill 
(supra),  the  court  say  :  "  They  (the  public),  acquired  no 
interest  greater  than  a  right  of  way,  with  the  powers  and 
privileges  incident  thereto.  Subject  to  this  easement,  and 
this  only,  the  rights  and  interests  of  the  owner  of  the  fee 
remain  unimpaired." 

Chancellor  KENT  says  :  "  They  (the  owners)  may  carry- 
water  pipes  under  the  highway,  and  have  every  use  and 
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remedy  that  is  consistent  with  the  servitude  or  easement  of  a 
way  over  it,  and  with  police  regulations."     (3  Kent's  Com. 

433.) 

The  learned  author  on  easements,  already  referred  to 
( Washburn),  at  page  196,  lays  down  this  doctrine :     "  So  the 
owner  of  the  soil  of  a  way,  whether  public  or  private,  may 
make  any  and  all  uses  to  which  the  land  can  be  applied,  and 
all  profits  which  can  be  derived  from  it,  consistently  with 
the  enjoyment  of  the  easement.     He  may,  as  before  stated, 
maintain  ejectment  to  recover  the  land,  and  if  the  way  is 
discontinued,  he  holds  it  again  free  from  incumbrance.     He 
may  sink  a  drain  or  a  water  course  below  the  surface,  if  he 
doit  so  as  not  to  deprive  the  public  of  their  easement." 
Citing  the  following  cases :     (Pertey  agt.  Chandkr,  6  MCMS. 
454 ;  Green  agt.  CheUea,  24  Pick.  71 ;  Pomeroy  agt.  Miks, 
3  Ft.  279 ;  Lade  agt.  Shepherd,  2  Strange,  1004 ;  Adams  agt. 
Emerson,  6  Pick.  47 ;   Atkins  agt.  Soardman,  2  Mete.  457.) 
These  cases  fully  sustain  the  doctrine  of  the  text.     In  the 
latter  case,  Ch.  J.  SHAW  observes:     "The  owner  of  an 
estate  in  fee,  by  virtue  of  his  interest  and  powers  as  pro- 
prietor, may  make  any  and  all  beneficial  uses  of  it  at  his 
own  pleasure,  and  he  may  alter  the  mode  of  using  it  by 
erecting  or  removing  buildings  over  it,  or  digging  into  or 
under  it,  without  restraint.     Cuj us  est  solum,  ejus  est  usqtie 

ad  codum. 

"  If  any  other  person  has  an  easement  in  it,  the  owner  has 
still  all  the  beneficial  use,  which  he  can  have  consistently 
with  the  other's  enjoyment  of  that  easement.  If  the  ease- 
ment is  a  right  of  way,  this  consists  in  a  right  to  use  the 
surface  of  the  soil  for  the  purpose  of  passing  and  repassing, 
and  the  incidental  right  of  properly  fitting  the  surface  for 
that  use  ;  but  the  owner  of  that  soil  has  all  the  rights  and 
benefits  of  ownership  consistent  with  such  easement.  All 
which  the  person  having  the  easement  can  lawfully  claim,  is 
the  use  of  the  surface  for  passing  and  repassing,  with  a  right 
to  enter  upon  and  prepare  it  for  use,  by  leveling,  graveling, 
ploughing  or  paving,  according  to  the  nature  of  the  way 
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granted  or  reserved ;  that  is,  for  a  foot  way,  a  horse  way,  or 
a  way  for  all  teams  or  carriages." 

It  would,  therefore,  seem  to  be  most  clearly  settled  by  an 
unvarying  current  of  authority,  that  in  this  act  of  dedica- 
tion of  this  land  to  the  public  as  a  public  street,  the  plain- 
tiff still  continued  the  owner  of  the  fee  of  the  soil  therein, 
and  entitled  to  all  the  benefits  andadvantges  resulting  there- 
from, subject  to  the  easement  granted  to  the  public.  We 
have  seen  what  the  nature  of  that  easement  is,  and  no  case 
has  been  found  in  the  books,  which  warrants  the  assumption 
that  by  virtue  of  it,  the  soil  of  the  street  can  be  dug  up  or 
removed,  or  that  the  same  can  be  occupied  for  any  other 
purpose  than  a  public  highway.  All  the  cases  referred  to, 
negative  any  such  position. 

But,  it  is  urged  that  such  a  dedication  of  a  piece  of  land, 
in  a  village  or  a  city,  to  the  use  of  the  public,  for  a  street  or 
highway,  grants  a  more  extensive  interest  in  the  soil,  than 
a  similar  dedication  not  within  those  localities,  and  author- 
izes the.use  by  the  public  of  the  land  so  dedicated,  for  any 
purpose  whatever. 

This  idea  seems  first  to  have  been  suggested  by  one  of  the 
senators,  in  the  case  of  Pearsall  agt.  Post  (supra),  and  was 
adopted  and  amplified  by  a  learned  justice  of  the  supreme 
court,  in  the  case  of  Plant  agt.  Long  Island  JR.  7?.  Co  (10 
Barb.  26).  In  referring  to  this  case,  the  reasons  given  for 
the  use  of  streets  in  cities,  for  all  purposes  which  may  be 
found  convenient  and  useful,  are  that  such  streets  have  been 
taken  and  paid  for.  No  allusion  is  made  to  the  case  of  a 
dedication  of  land  to  be  used  as  a  public  street  or  highway, 
and  such  a  case  is  neither  within  the  reason  nor  the  doctrine 
of  Plant  agt.  Long  Island  Railroad  Company. 

Judge  EDMONDS  says  :  "  As  far  as  we  are  aware,  it  has 
not  been  customary  in  this  state,  where  the  streets  of  cities 
have  been  appropriated  to  legitimate  public  uses  for  the  pro- 
motion of  health,  trade  or  commerce,  to  make  compensation 
to  the  owners  of  adjoining  lands.  The  reason  of  tin's 
undoubtedly  is,  that  the  streets  are  laid  out  for  such  pur- 
poses, as  weU  as  for  highways,  and  when  the  property  of 
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individuals  is  taken  for  streets,  and  the  city  makes  compen- 
sation for  the  property  so  taken,  it  purchases  and  pays  for 
the  right  to  appropriate  the  land  to  all  such  legitimate  nses 
as  custom  and  the  public  good  require  that  a  street  should 
be  appropriated  to." 

It  is  clear,  therefore,  that  the  remarks  of  the  learned  jus- 
tice, and  which  were  quoted  and  approved  of  in  the  opin- 
ion in  this  case,  had  reference  solely  to  streets  in  cities,  the 
fee  of  which  had  been  taken  by  due  process  of  law,  and 
vested  in  the  public  authorities,  and  compensation  made 
therefor.  The  street  cases  of  New  York  are,  therefore,  not 
in  point,  and  the  principles  adjudicated  in  them,  furnish  but 
little  aid  hi  solving  the  question  presented  in  this  case.  It 
was  well  said  of  them  in  the  case  of  Bissdl  agt.  N.  Y.  Cen- 
tral fi.  It.  Co.  (23  N.  Y.  61),  "  that  they  came  before  the 
court  in  a  summary  way,  upon  application  to  confirm  or  set 
aside  the  assessments,  and  ought  not  to  be  regarded  as  so 
high  evidence  of  the  law  as  judgments  of  the  court  pro-* 
nounced  after  full  trial,  in  an  action  according  to  the  course 
of  the  common  law." 

Again,  this  latter  case  is  an  authority  for  another  princi- 
ple not  to  be  lost  sight  of,  namely,  that  in  construing  the 
effect  of  a  dedication  of  land  for  a  public  street  or  highway, 
the  same  rules  are  to  govern,  whether  it  be  for  a  highway 
in  the  country,  or  a  street  or  highway  in  a  village  or  city. 
It  was  said  in  the  opinion  in  that  case,  that  there  was 
another  very  objectionable  feature  to  those  street  cases, 
namely,  that  they  seem  to  have  inculcated  the  idea  that  there 
was  a  different  rule  of  construction  to  be  applied  to  such 
cases,  to  a  deed  of  land  in  a  city,  from  what  there  is  to  such 
a  deed  in  the  country.  "  Such  a  doctrine,"  says  Judge 
MASON,  in  the  opinion,  "  I  affirm,  has  no  foundation  in  prin- 
ciple, and  will  not,  I  apprehend,  find  any  favor  with  this 
court."  The  dedication,  therefore,  by  the  plaintiff,  of  the 
land  comprised  in  Butler  street,  to  the  use  of  the  public  as 
a  public  street,  did  not  authorize  the  defendants  to  enter 
upon  that  land  for  the  construction  of  a  sewer  therein. 

It  remains  to  be  considered  what  rights  they  acquired  by 
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the  proceedings  had  and  taken  under  the  acts  of  April  15, 
1857,  and  April  16,  1859.  The  constitution  of  this  state 
declares  that  private  property  shall  not  be  taken  for  public 
use  without  compensation,  and  that  when  private  property 
shall  be  taken  for  any  public  use,  the  compensation  to  be 
made  therefor,  when  such  compensation  is  not  made  by 
the  state,  shah1  be  ascertained  by  a  jury,  or  by  not  less  than 
three  commissioners  appointed  by  a  court  of  record,  as  shall 
be  prescribed  by  law. 

In  the  present  instance,  the  law  prescribed  the  manner 
of  ascertaining  the  compensation  to  be  made  for  acquiring 
the  land  of  Butler  street,  and  any  interests  therein,  for  the 
construction  and  maintenance  of  sewers.  An  application 
made  pursuant  to  statute,  to  a  court  of  record,  which 
appointed  three  commissioners,  who  proceeded  to  ascertain 
and  fix  the  compensation  to  be  paid,  and  upon  due  hearing, 
this  plaintiff  having  his  day  in  court,  and  being  heard  in 
opposition  thereto,  the  court  confirmed  the  report,  of  the 
commissioners,  and  thereupon  the  compensation  to  be  paid 
this  plaintiff  for  his  interests  in  Butler  street,  for  the  con- 
struction and  maintenance  of  sewers,  became  fixed  and 
ascertained.  Such  compensation  becomes  fixed  and  final, 
and  the  city  comptroller  of  Brooklyn,  is  authorized  b}^  law 
to  pay  on  such  confirmation,  to  the  persons  to  whom  dama- 
ges may  have  been  awarded  in  such  report,  the  amount  of 
such  damages.  (Charter  of  Brooklyn,  §  16;  Laws  of  1850, 
p.  270.) 

It  is  believed  that  it  has  been  satisfactorily  shown  that 
the  plaintiff,  notwithstanding  the  dedication  of  the  land  of 
Butler  street  to  the  use  of  the  public,  for  a  public  street, 
still  had  and  retained  an  interest  in  the  soil  thereof,  subject 
to  such  easement,  and  that  the  land  so  dedicated,  could  only 
be  used  for  the  purpose  of  a  public  street  or  highway.  It 
is  manifest  that  the  corporate  authorities  of  Brooklyn  were 
of  the  same  opinion,  for  they  proceeded  pursuant  to  statute 
to  ascertain  the  damages  the  plaintiff  would  sustain,  and 
the  compensation  to  be  made  to  him  for  the  use  of  said  land, 
for  the  maintenance  and  construction  of  sewers  therein. 
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That  compensation  has  been  ascertained  in  the  manner  pro- 
vided by  law,  and  this  court  in  this  action  cannot  review 
that  adjudication,  or  institute  an  inquiry  into  the  principles 
upon  which  it  was  made.  We  are  to  assume  it  was  a  just 
compensation,  and  if  the  commissioners  erred  in  fixing  the 
amount  to  be  paid  at  too  small  a  sum,  it  is  now  too  late 
to  correct  the  error.  The  interest  of  the  plaintiff  in  the 
soil  of  Butler  street,  has  been  taken  in  the  manner  pre- 
scribed in  the  constitution  and  by  statute,  for  the  purpose 
of  maintaining  and  constructing  sewers  therein,  and  he  was 
not,  therefore,  entitled  to  an  injunction  to  restrain  the 
defendants  from  proceeding  to  construct  such  sewer. 

On  this  ground,  the  judgment  of  the  supreme  court  was 
correct,  and  should  be  affirmed,  with  costs. 


SUPKEME  COUET. 

THE  PEOPLE  or  THE  STATE  or  NEW  YOBK  AND  JOHN  T.  HOFF- 
MAN, Mayor,  &c.,  of  New  York  agt.  THOMAS  C.  ACTON  and 
others,  COMMISSIONERS  OF  METROPOLITAN  POLICE,  AND  THE 
BOARD  OF  METROPOLITAN  POLICE. 

The  second  section  of  article  10,  of  the  constitution  of  this  state  (1846),  is  as  fol- 
lows :  "  All  county  officers,  whose  election  or  appointment  is  not  provided  for 
by  this  constitution,  shall  be  elected  by  the  electors  of  the  respective  counties, 
or  appointed  by  the  boards  of  supervisors  or  other  county  authorities,  as  the 
legislature  shall  direct.  All  city,  town  and  village  officers,  whose  election  or 
appointment  is  not  provided  for  by  this  constitution,  shall  be  elected  by  the 
electors  of  such  .cities,  towns  'and  villages,  or  of  some  division  thereof,  or 
appointed  by  such  authorities  thereof,  as  the  legislature  shall  designate  for  that 
purpose.  All  other  officers  whose  election  or  appointment  is  not  provided  for 
by  this  constitution,  and  all  officers  whose  offices  may  hereafter  be  created  by 
law,  shall  be  elected  by  the  people,  or  appointed,  as  the  legislature'may  direct." 

The  legislature  are  prohibited  under  this  section  of  the  constitution,  from  invest- 
ing the  board  of  metropolitan  police  with  the  powers  and  duties  now  conferred 
by  laws  and  ordinances  upon  the  mayor,  the  common  council,  the  mayor 
and  common  council,  and  all  other  boards  and  officers  (except  the 
metropolitan  board  of  health)  of  the  city  of  New  York,  in  respect  to 
theatres  and  places  of  public  amusement,  keepers  of  boarding  houses 
for  emigrant  passengers,  junk-shop  keepers  and  junk  boatmen,  pawn- 
brokers, venders,  hawkers  and  pedlers,  dealers  in  second-hand  articles, 
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keepers  of  intelligence  offices,  auctioneers,  hackney  coaches  and  carriages, 
and  the  owners  and  drivers  thereof,  carts  and  cartmen,  cabs  and  cabmen, 
porters  and  hand-cartmen,  omnibuses  and  omnibus  drivers,  cars  and  car  dri- 
vers, to  the  same  extent  as  though  the  said  board  of  metropolitan  police  was 
named  in  such  laws  and  ordinances  in  the  place  of,  and  stead  of,  the  mayor, 
common  council,  or  mayor  and  common  council,  and  other  boards  and  officers 
of  said  city  of  New  York,  as  enacted  and  passed  by  the  legislature  in  1867. 
By  this  act,  officers  to  perform  specific  local  and  city  duties,  are  appointed  by  the 
stale  authorities,  instead  of  being  appointed  by  the  city  authorities,  or  elected  by 
the  people. 

New  York  General  Term,  May,  1867. 

A  CASE  agreed  upon,  without  action,  has  been  submitted, 
for  the  purpose  of  obtaining  a  decision  as  to  the  validity  of 
a  certain  section  incorporated  into  the  tax  law  at  the  last 
session  of  the  legislature,  which  the  plaintiffs  claim  to  be 
unconstitutional  and  void,  and  ask  that  the  defendants  be 
restrained  from  executing  any  of  the  powers,  duties  and 
privileges,  conferred  thereby. 

The  act  is  entitled  "  An  act  to  enable  the  board  of  super- 
visors of  the  county  of  New  York,  to  raise  money  by  tax  for 
certain  county  purposes  ;  to  extend  the  powers  of  the  metro- 
politan police,  and  to  provide  for  the  auditing  and  payment 
of  unsettled  claims  against  said  county." 

The  twelfth  section  of  the  act,  which  is  the  one  of  which 
the  plaintiffs  complain,  provides  as  follows :  "  The  board 
of  metropolitan  police  is  hereby  invested  with,  and  shall 
exercise  all  the  powers,  and  perform  all  the  duties  now  con- 
ferred by  laws  and  ordinances  upon  the  mayor,  the  common 
council,  the  mayor  and  common  council,  and  all  other  boards 
and  officers  (except  the  metropolitan  board  of  health)  of  the 
city  of  New  York,  in  respect  to  theatres  and  places  of  public 
amusement,  keepers  of  boarding  houses  for  emigrant  pas- 
sengers, junk-shop  keepers  and  junk  boatmen,  pawnbrokers, 
venders,  hawkers  and  pedlers,  dealers  in  second-hand  arti- 
cles, keepers  of  intelligence  offices,  auctioneers,  hackney 
coaches  and  carriages,  and  the  owners  and  drivers  thereof, 
carts  and  cartmen,  cabs  and  cabmen,  porters  and  hand  cart- 
men,  omnibuses  and  omnibus  drivers,  cars  and  car  drivers, 
to  the  same  extent  as  though  the  said  board  of  metropolitan 
police  was  named  in  such  laws  and  ordinances,  in  the  place 
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and  stead  of  the  mayor,  common  council,  or  mayor  and 
common  council,  and  other  boards  and  officers  of  said  city 
of  New  York.  Such  investure  of  powers  and  duties,  shall 
exclude  that  of  said  mayor,  common  council,  and  mayor  and 
common  council,  and  other  boards  and  officers." 

The  section  also  contained  those  ordinances  passed  in 
relation  to  the  matters  therein  referred  to  in  full  force  and 
effect,  and  the  board  of  metropolitan  police  was  authorized 
to  alter,  amend,  modify  or  repeal  the  same. 

DAVID  DUDLEY  FIELD,  for  plaintiffs. 
LEWIS  B.  WOODBUFF,  for  defendants. 

By  the  court,  INGEAHAM,  J.  The  powers  and  duties,  which 
by  this  act  are  taken  from  the  municipal  authorities,  and  are 
intrusted  to  the  defendants,  have  been  exercised  by  those 
authorities  alone,  since  there  was  any  authority  ior  the  exe- 
cution of  them  by  any  public  body.  The  power  to  license, 
in  many  of  those  cases,  was  given  to  the  mayor  by  the  24th 
section  of  the  Montgomery  charter,  and  as  to  the  others, 
similar  powers  have  been  confirmed  or  conferred  by  statute, 
down  to  the  passage  of  this  act.  It  is  not  material  for  the 
purposes  of  this  case,  to  inquire  particularly  when  or  by 
what  means,  these  powers  have  been  conferred.  I  state 
generally  the  fact  that  they  were  so  intrusted  to  the  muni- 
cipal authorities,  merely  for  the  purpose  of  showing  that 
from  the  commencement  of  the  city  government,  these 
powers  have  always  been  treated  as  local  matters,  peculiarly 
belonging  to  the  municipal  authorities,  to  be  controlled  and 
exercised  by  them  alone. 

But,  although  these  powers  have  always  thus  been  con- 
ferred on  municipal  authorities,  still  they  are  not  to  be  con- 
sidered as  franchises  vesting  in  the  common  council  any 
irrepealable  title  to  their  enjoyment  and  use.  That  ques- 
tion has  been  long  since  settled,  and  it  must  now  be  con- 
sidered as  settled  by  law,  that  these  are  mere  political 
powers,  subject  to  the  control  of  the  legislature,  to  be  regu- 
lated by  that  body,  and  that  they  confer  no  vested  rights. 
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These  principles  have  been  so  frequently  declared  by  the 
courts,  that  I  do  not  deem  it  necessary  to  cite  authorities 
therefor.  In  fact,  I  do  not  understand  the  counsel  for  the 
plaintiffs  as  claiming  any  such  right  on  behalf  of  the  mayor 
or  common  council.  But  it  is  claimed  by  the  counsel  for 
the  plaintiffs,  that  these  offices  and  duties  are  local,  applica- 
ble to  the  city  authorities,  and  should  be  performed  by  local 
boards  or  officers.  So  far  as  the  power  of  legislation  is  in 
question,  I  cannot  agree  to  the  proposition  that  the  neces- 
sary legislation  in  regard  to  all  such  officers  and  duties,  is 
not  appropriately  within  the  power  of  the  legislature.  These 
laws  have  always  originated  with  the  legislature.  They  had 
the  right,  and  have  always  exercised  the  right  of  prescribing 
and  controlling  the  powers  and  duties  of  all  officers  in  the 
state,  whether  local  or  general,  unless  in  cases  where  the 
constitution  of  the  state  restrained  that  power ;  but  when 
the  legislature  goes  beyond  that  power,  and  directs  the 
appointment  of  local  officers  to  be  made  by  state  authority, 
either  directly  by  an  act  of  the  legislature,  or  indirectly  by 
officers  appointed  by  the  legislature,  or  by  the  executive 
authority,  the  10th  article,  2d  section  of  the  state  constitu- 
tion, conflicts  with  the  exercise  of  such  a  power. 

The  difficulty  which  occurs  to  me,  however,  on  this  branch 
of  the  case  is,  that  no  class  of  persons  referred  to  in  the  12th 
section  of  this  act,  can  be  said  to  belong  to  public  officers. 
A  license  to  a  person  to  follow  any  particular  trade  or  busi- 
ness, is  not  an  appointment  to  office,  nor  does  it  confer  any 
of  the  powers  or  privileges  of  a  public  officer.  It  is  a  mere 
license  to  follow  his  calling,  whatever  it  may  be.  The  duties 
to  be  performed  are  not  public  duties,  and  the  public  have 
no  interest  in  their  performance  or  omission.  The  object 
of  the  license  is  for  the  purpose  of  controlling  the  business, 
and  preventing  its  being  conducted  in  a  manner  injurious  to 
the  public  welfare.  Beyond  that,  the  public  interest  is  not 
affected,  and  if  the  licensee  neglects  to  act  under  his  license, 
the  public  cannot  complain. 

The  only  ground  of  objection  that  can  be  taken  to  these 
provisions,  under  this  article  of  the  constitution  is,  that  offi- 
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cers  to  perform  specific  local  and  city  duties,  are  appointed 
by  the  state  authorities,  instead  of  being  appointed  by  the 
city  authorities,  or  elected  by  the  people. 

Such  has  been  the  conclusion  to  which  I  have  arrived  in 
regard  to  other  laws  of  a  similar  character,  passed  by  the 
legislature  within  a  few  years  past.  Beginning  with  the 
case  of  The  People  agt.  Draper  (15  N.  Y.  539),  down  to  the 
last  case  of  The  People  agt.  Pinckney  (32  N.  Y.  377),  it  seems 
to  have  been  conceded  that  city  officers  in  existence  at  the 
time  of  the  adoption  of  the  constitution,  or  persons  to  dis- 
charge their  duties,  could  not  be  appointed  by  the  state  or 
legislature,  but  must  be  elected  by  the  people,  or  appointed 
by  the  county  or  municipal  authorities.  In  the  first  case, 
People  agt.  Draper,  DENIO,  C.  J.,  says  :  "  If  the  provisions 
of  the  statute  had  been  limited  territorially  to  the  city  of 
New  York,  it  would  have  been  in  conflict  with  the  section 
of  the  constitution  referred  to.  If  the  public  duties  with 
which  the  act  charges  the  commissioners,  cannot  be  per- 
formed by  them  consistently  with  the  constitution,  their  own 
appointment  cannot  be  upheld." 

In  the  latter  case  of  People  agt.  Pinckney,  BROWN,  J.,  in 
a  dissenting  opinion  relating  to  another  point,  remarks : 
"  It  is  the  power  which  this  act  gives  to  intrust  the  execution 
of  the  duty  of  providing  for  the  prevention  of  fires,  to  offi- 
cers not  elected  by  the  people,  or  appointed  by  the  local 
authorities,  which,  I  think,  conflicts  with  the  constitution." 
And  DAVIS,  J.,  in  the  prevailing  opinion,  says  :  "  Conceding 
that  a  metropolitan  fire  district  is  created  by  the  act,  com- 
posed of  the  cities  of  New  York  and  Brooklyn,  it  cannot  be 
doubted  that  the  officers  created  under  it  are  limited  in  their 
authority  and  functions  to  the  city  of  New  York  alone.  In 
my  judgment,  their  appointment  by  the  governor  and  sen- 
ate is  not,  and  cannot  be  justified  on  the  grounds  that  ena- 
ble this  court  to  uphold  the  organization  and  appointments 
of 'the  metropolitan  police  bilL" 

In  Clarke  agt.  City  of  Rochester  (28  N.  Y.  605, 633),  DENIO, 
C.  J.,  says,  in  referring  to  several  cases  cited  by  him  : 
"  The  principles  settled  in  these  cases  are,  that  the  legisla- 
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ture  cannot  commit  the  power  of  enacting  laws  to  any  other 
body  than  itself,  not  even  to  all  the  electors  of  the  state." 

And  again,  while  general  statutes  must  be  enacted  by  the 
legislature,  it  is  plain  the  power  to  make  local  regulations 
having  the  force  of  law  in  limited  localities,  may  be  com- 
mitted to  other  bodies,  representing  the  people  in  their  local 
divisions,  or  to  the  people  of  those  districts  themselves. 
Our  whole  system  of  local  government  in  cities,  villages  and 
towns,  depends  on  that  distinction.  It  is  recognized  in  the 
constitution  itself,  whiah  prescribes  to  the  legislature  the 
duty  to  provide  for  the  organization  of  cities j  incorporated 
villages,  &c.,  and  it  contains  an  irresistible  implication  that 
the  authority  to  lay  local  taxes,  &c.,  may  be  be  constitution- 
ally committed  to  local  boards  or  councils,  within  the  cities 
and  villages. 

If  the  principles  settled  in  these  decisions  are  correct, 
then  the  conclusion  must  follow  that  the  legislature  cannot 
confer  the  power  to  discharge  duties  and  make  regulations, 
and  pass  laws  relating  thereto,  upon  state  officers,  no  mat- 
ter how  appointed,  whether  by  the  governor  and  senate,  or 
by  the  legislature.  And  although  the  legislature  might  have 
the  power  to  take  the  discharge  of  such  duties  from  the 
mayor  or  common  council,  they  were  required  to  place  the 
performance  of  them  with  local  officers  or  boards,  and  could 
not  vest  officers  appointed  under  authority  of  the  state  with 
the  performance  of  such  duties. 

Another  objection  to  the  validity  of  this  law  is  made  by 
the  plaintiffs'  counsel,  that  it  is  a  local  law,  and  embraces 
more  than  one  subject. 

In  the  case  of  The  People  ex  rel.  Bradley  agt.  Stephens  (2 
Abb.  N.  S.  348),  this  question  was  raised  with  others,  and  a 
doubt  was  expressed  by  me  whether  a  tax  bill  was  a  local 
act,  within  the  meaning  of  the  constitution.  The  decision 
of  that  question  at  that  time,  was,  however,  unnecessary,  in 
disposing  of  that  case,  as.  the  proceeding  was  for  a  man- 
damus, which  was  not  a  proper  remedy  where  the  title  to 
an  office  was  in  dispute,  and  on  the  latter  ground  the  appli- 
cation was  denied. 
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The  tax  law  which  contains  these  clauses,  provides  for 
extending  the  powers  of  the  metropolitan  police,  and  this 
object  is  stated  in  the  title.  So  far  as  there  is  any  legisla- 
tion in  regard  to  this  board,  it  is  not  local,  and  the  union  with 
these  provisions  of  others  relating  to  local  matters,  would 
not  necessarily  render  such  legislation  void.  I  do  not  think 
it  by^  any  'means  clear  that  such  an  act  can  properly  be 
declared  a  local  act.  Even  if  it  should  be  held  to  be  local, 
so  far  as  relates  to  the  tax  law,  the  other  portions  would 
not  be,  and  it  might  be  a  serious  question  which  should  be 
rejected,  the  portion  claimed  to  be  local,  or  that  which  is 
conceded  to  belong  to  general  legislation. 

Since  the  decision  referred  to  above  was  made,  the  case 
of  The  People  agt.  HiUs  (Court  of  Appeals,  December  Term, 
1866),  has  been  decided,  in  which  DAVTES,  Chief  Judge, 
described  the  meaning  of  the  term  "  local,"  as  applied  to 
an  act  of  the  legislature,  in  the  constitution.  He  says : 
"  Burrfll  defines  the  word  local,  relating  to  place,  belonging 
or  confined  to  a  particular  place,  distinguished  from  general, 
personal  or  transitory."  This  act  (then  under  consideration) 
is  purely  local  in  its  application.  It  has  no  force  beyond  a 
particular  city  or  county,  and  is,  therefore,  confined  to  a  par- 
ticular locality.  It  is  not  general,  and  has  no  application 
except  to  the  common  council  of  a  particular  city.  I  assume 
that  the  act  under  consideration  was  local,  within  the  mean- 
ing and  intent  of  the  constitutional  inhibition. 

Applying  this  description  or  definition  of  a  local  act  to 
the  portion  of  the  one  under  consideration,  containing  the 
tax  law,  it  would  warrant  the  conclusion"that  it  was  local,  and 
if  so,  it  might  be  improper  to  place  it  in  any  other  subject 
than  the  one  which  it  was  the  main  object  of  the  law  to 
enact.  It  is  not,  however,  necessary  to  place  the  decision 
of  this  case  on  this  ground.  There  are  two  other  proposi- 
tions which  are  made  as  to  the  validity  of  this  section,  viz  : 
one  that  the  legislature  could  not  delegate  to  the  board  of 
metropolitan  police  the  power  of  legislation ;  and  second, 
that  the  license  fees  being  pledged  to  the  sinking  fund,  the 
authority  to  repeal  the  laws  granted  to  them  is  void,  and 
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cannot  be  enforced.  These  two  objections  may  both  be 
considered  under  the  question  whether  the  legislature  can 
thus  delegate  to  the  police  board  the  power  to  legislate  as 
to  licenses,  and  to  amend  and  repeal  corporation  ordinances. 

The  constitution  provides  that  the  legislature  may  confer 
upon  the  board  of  supervisors  powers  of  local  legislation. 
The  granting  of  such  a  power  to  the  legislature,  naturally 
involves  the  supposition  that  they  could  not  otherwise  give 
such  a  power.  If  they  could  not  give  any  such  power  to 
boards  of  supervisors  without  a  constitutional  provision,  I 
am  at  a  loss  to  see  any  authority  to  bestow  such  a  power  on 
a  board  created  by  themselves,  and  not  a  recognized  body 
in  the  constitution.  The  powers  given  to  them  are  to  legis- 
late in  regard  to  local  matters. 

In  Barto  agt.  Himrod  et  al.  (4  Selden,  483),  it  was  held  that 
laws  could  only  be  enacted  by  the  legislative  bodies  to  which 
the  legislative  power  is  committed  by  the  constitution.  I 
see  no  good  reason  why  the  legislature  should  be  allowed 
to  commit  to  the  board  of  police  the  power  to  legislate,  when 
they  could  not  even  submit  to  the  people  the  question 
whether  they  would  approve  of  a  law.  (See  also  Clarke  agt. 
City  of  Rochester,  supra.)  It  is  said  that  municipal  corpora- 
tions possess  such  powers  delegated  to  them  by  the  legisla- 
ture. The  power  of  legislating,  is  a  necessary  right  to  a 
municipal  corporation,  and  authority  to  confer  on  them 
legislative  power  for  local  purposes,  may  be  found  in  the 
ninth  section  of  the  eighth  article  of  the  constitution,  which 
makes  it  the  duty  of  the  legislature  to  provide  for  the  organ- 
ization of  cities  and  incorporated  villages,  &c.  (See  Bank 
of  Rome  agt.  Village  of  Home,  18  N.  Y.  Rep.  pp.  38,  41.) 

As,  such,  they  were  in  existence  when  the  constitution  was 
adopted,  and  were  recognized,  and  their  charters  continued ; 
such  a  recognition  would  confine  to  New  York  all  the  char- 
tered powers  and  authority  possessed  at  that  time. 

As  to  the  right  to  repeal  these  laws,  so  far  as  they  provi- 
ded revenue  which  has  been  pledged  to  the  sinking  fund, 
there  can  be  no  doubt  as  to  the  want  of  authority,  even  in 
the  legislature. 
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The  first  act  appropriating  the  revenue  of  the  city  to  the 
payment  of  the  public  debt,  was  the  act  of  1812  (chap.  99). 
That  act  pledged  all  the  revenues  of  the  corporation  to  the 
payment  of  the  interest  and  principal  of  the  debt  then  crea- 
ted ;  and  they  were  to  continue  so  pledged  until  the  final 
redemption  of  the  stock.  By  the  act  of  1820  (chap.  101), 
that  pledge  was  applied  to  stock  then  to  be  raised,  and  so 
by  the  various  acts  passed  it  was  continued.  The  act  of 
1838  (chap.  127),  authorizing  the  Croton  water  stock  to  be 
issued,  applied  all  previous  laws  as  to  the  pledge  of  the  faith 
and  revenues  of  the  city,  to  the  payment  of  that  stock. 
That  debt  is  still  in  existence,  and  unpaid.  Neither  the 
corporation  nor  the  legislature  can  withdraw  from  that 
pledge  any  of  the  revenues  heretofore  appropriated  thereto, 
without  a  violation  of  the  public  faith,  and  it  ought  not  to 
be  allowed.  It  is  proper  to  add,  that  by  this  section,  these 
revenues  when  received,  are  reserved  to  the  sinking  fund. 

These  objections  only  apply,  in  fact,  to  the  provisions  of 
the  twelfth  section  under  consideration,  viz  :  that  portion 
which  authorized  the  board  of  police  to  legislate  on  the 
subject ;  but  in  connection  with  the  other  objections  stated, 
show  the  impropriety  of  vesting  in  bodies  not  recognized 
by  the  constitution,  the  power  to  legislate  on  such  matters. 

I  cannot  better  conclude  my  remarks  on  these  questions, 
than  by  quoting  the  expressive  language  of  an  extract  made 
by  Chief  Justice  DAVEES,  in  The  People  agt.  Hills,  above 
referred  to :  "  To  maintain  the  constitution  is  our  first  duty, 
and  if  the  legislature  has  for  any  cause  encroached  upon  that 
sacred  instrument,  or  if  an  erroneous  construction  has  been 
given  to  it,  we  are  imperatively  called  upon  to  declare  its 
meaning,  and  to  assert  its  supremacy.  Nothing  can  be  more 
dangerous  to  our  free  institutions,  or  to  the  rights  of  the 
people,  than  to  encourage  doubtful  interpretations  of  the 
constitution,  contrary  to  its  more  plain  and  natural  import, 
as  understood  by  the  great  body  of  its  readers." 

I  will  only  add  to  this,  that  attempts  to  defeat  clear  con- 
stitutional provisions,  by  resorting  to  technical  evasions, 
should  be  equally  resisted  and  frustrated  by  the  courts. 
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Upon  the  ground  first  stated,  the  plaintiffs  are  entitled  to 
the  relief  asked  for. 

JAMES  C.  SMITH,  J.  The  plaintiffs  claim  that  the  twelfth 
section  of  the  act  of  1867  (chap.  806),  referred  to  in  the  case 
submitted  to  us,  contravenes  the  provisions  of  section  2, 
article  10,  of  the  constitution  of  this  state,  which  declares 
that  "  all  city,  town  and  village  officers,  whose  election  or 
appointment  is  not  provided  for  by  the  constitution,  shall 
be  elected  by  the  electors  of  such  cities,  towns  and  villages, 
or  of  some  division  thereof,  or  appointed  by  such  authorities 
thereof,  as  the  legislature  shall  designate  for  that  purpose." 

The  section  of  the  act  referred  to,  commits  to  the  board 
of  metropolitan  police,  all  the  powers  and  duties  conferred 
by  law  upon  the  mayor,  the  common  council,  the  mayor 
and  council,  and  all  other  boards  and  officers  of  the  city  of 
New  York  (except  the  metropolitan  board  of  health),  in 
respect  to  the  various  subjects  specified  in  the  section,  and 
also  authorizes  such  board  of  police  to  alter,  amend,  modify 
or  repeal,  all  ordinances  in  force  at  the  time  of  the  passage 
of  the  act,  concerning  the  persons,  occupations  or  matters 
in  said  section  mentioned.  It  is  unnecessary  at  present  to 
refer  particularly  to  the  subjects  which  the  section  enumer- 
ates; it  is  sufficient  to  say  that  they  all  relate  to  the  govern- 
ment of  the  city,  and  are  matters  of  police. 

The  board  of  metropolitan  police  is  composed  of  the  com- 
missioners of  metropolitan  police,  who  are  officers  of  the 
metropolitan  police  district,  and  are  appointed  by  the  gover- 
nor, with  the  consent  of  the  senate.  The  district  consists 
of  the  counties  of  New  York,  Kings,  Westchester  and  Bich- 
mond,  and  certain  towns  in  the  county  of  Queens.  (Laws 
of  1857,  chap.  569  ;  1860,  chap.  259.) 

It  is  argued  on  the  part  of  the  plaintiffs,  that  as  the  pro- 
visions of  the  section  under  consideration,  are  limited  terri- 
torially to  the  city  of  New  York,  and  the  duties  which  they 
devolve  upon  the  board  of  metropolitan  police  are  city 
duties  exclusively,  the  section  violates  the  spirit  of  the  con- 
stitutional restriction  referred  to. 

The  constitutional  provision  invoked  by  the  plaintiffs,  has 
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been  the  subject  of  discussion  and  adjudication  in  the  court 
of  appeals.  The  case  of  The  People  agt.  Draper  (15  N.  Y. 
532),  presented  the  question  of  the  constitutionality  of  the 
act  of  1857,  which  created  the  metropolitan  police  district, 
with  its  board  of  police,  and  vested  in  the  latter  certain 
powers  and  duties  in  respect  to  the  police  regulations  of  the 
whole  district,  which  had  been  theretofore  committed  to 
officers  elected  by  the  several  local  constituencies  within  the 
district.  It  was  objected  in  that  case,  that  the  act  of  1857 
was  obnoxious  to  the  constitutional  provision  now  under 
consideration,  but  the  objection  was  overruled.  The  judg- 
ment of  the  court  proceeded  upon  the  ground  that  the  offi- 
cers provided  for  by  the  bill  were  not  county  or  city  officers, 
but  they  were  officers  of  the  district  thus  organized,  and  the 
functions  committed  to  them  were  to  be  exercised  throughout 
the  district.  That  was  the  turning  point  of  the  case.  Chief 
Judge  DENIO,  delivering  the  opinion  of  the  court,  said  : 
"  The  superintendent  of  police,  captains,  sergeants  and 
patrolmen  mentioned  in  the  bill,  are  officials  of  the  same 
character  as  those  heretofore  existing  under  somewhat  dif- 
ferent names ;  and  if  appointed  for  the  city  of  New  York, 
unconnected  with  the  other  territory  annexed  to  it  by  the , 
act,  they  should  have  been  elected  by  the  electors  of  the 
city,  or  of  some  division  of  it,  or  appointed  by  some  autho- 
rity of  the  city.  The  police  commissioners,  assuming  that 
they  were  themselves  constitutionally  appointed,  cannot  be 
regarded  as  authorities  of  the  city,  within  the  meaning  of 
the  constitution.  Hence,  it  follows,  that  if  the  provisions 
of  the  statute  had  been  limited  territorially  to  the  city  of 
New  York,  it  would  have  been  in  conflict  with  the  section 
of  the  constitution  so  often  referred  to  "  (p.  540).  It  is 
apparent  from  the  opinion,  that  if  the  act  of  1857  had  limi- 
ted the  functions  of  the  officers  thereby  created,  to  the  regu- 
lation of  the  police  of  the  city  of  New  York,  it  would  have 
been  declared  unconstitutional. 

The  views  of  the  court  of  appeals  upon  this  point,  were 
again  distinctly  presented  in  the  case  of  The  People  agt. 
Pinckney  (32  N.  F.  377).  That  case  involved  the  constitu- 
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tionality  of  the  act  of  1865,  creating  the  metropolitan  fire 
district.  The  bill  united  the  cities  of  New  York  and  Brook- 
lyn, into  a  district  "to  be  known  as  the  metropolitan  fire 
district  of  the  state  of  New  York,"  and  provided  for  the 
appointment  by  the  governor,  with  the  consent  of  the  sen- 
ate, of  four  citizens,  resident  of  the  district,  as  "  metropol- 
itan fire  commissioners,"  whose  office  was  declared  to  be 
thereby  created ;  but  their  functions  and  duties,  as  pre- 
scribed in  the  act,  were  in  all  respects  territorially  local,  and 
confined  to  the  city  of  New  York.  In  the  prevailing  opinion 
delivered  by  DAVIS,  J.,  the  decision  in  the  case  of  Draper, 
was  referred  to  with  approbation,  and  it  was  distinctly 
asserted,  in  respect  to  the  question  now  in  hand,  that  the 
officer  to  be  appointed,  "  must  be  an  officer  of  the  new  dis- 
trict or  division,  and  not  merely  local  in  the  scope  and  per- 
formance of  his  duties  and  functions,  and  therein  superse- 
ding some  existing  local  officer.  He  must  be  a  district  offi- 
cer in  the  sense  of  his  functions  and  authority,  and  not 
merely  in  name,  with  no  powers  or  duties  beyond  a  previ- 
ously organized  locality."  "  It  would  not  be  competent, 
therefore,"  the  learned  judge  proceeds  to  say,  "  for  the 
legislature  to  create  a  new  civil  division  of  the  state,  and 
abrogate  the  local  officers  of  the  several  counties  that  might 
compose  it,  and  direct  the  appointment  by  the  governor  and 
senate,  of  other  officers  limited  to  perform  the  same  local 
functions  only,  although  distinguished  by  new  and  more 
extended  titles.  If  that  were  so,  the  central  power  could 
draw  to  itself  the  appointment  of  all  local  officers  not 
expressly  provided  for  by  the  constitution."  The  conclusion 
of  the  court  upon  the  point  thus  presented  was,  that  the 
officers  created  by  the  metropolitan  fire  district  act,  were 
not  district  officers  in  any  just  sense  of  the  term,  and  that 
their  appointment  by  the  governor  and  senate,  could  not  be 
justified  on  the  grounds  that  enabled  the  court  to  uphold 
the  organization  and  appointments  of  the  metropolitan 
police  bill.  It  was  justified,  however,  upon  a  different 
ground,  to  wit :  that  the  functions  committed  to  the  officers 
created  by  the  bills,  were  not  previously  discharged  by  per- 


64         NEW  YORK  PRACTICE  REPORTS. 

People  agt.  The  Board  of  Metropolitan  Police.  j 

sons  who  were  public  officers  when  the  constitution  was 
adopted,  within  the  meaning  of  that  instrument.  The  bear- 
ing of  that  position  upon  the  case  at  bar,  will  be  considered 
presently. 

The  principle  so  clearly  and  firmly  established  by  the  case 
of  Draper  and  that  of  Pinckney,  is  fully  applicable  to  the 
case  in  hand.  The  functions  and  duties  transferred  by  the 
twelfth  section  are  local,  and  confined  to  the  city  of  New 
York.  It  is  true,  the  officers  to  whom  they  are  committed, 
are  not  merely  local  officers,  and  their  offices  were  not  crea- 
ted by  the  bill  itself.  But  their  offices  were  created  since 
the  adoption  of  the  constitution,  and  they  were  appointed 
by  the  state  authorities,  and  as  the  functions  conferred  on 
them  by  the  section  under  review  are  purely  local,  the  case 
is  the  same,  with  reference  to  the  present  question,  as  if  the 
metropolitan  board  of  police  had  been  brought  into  exist- 
ence by  the  act  of  1867,  with  no  other  powers  than  those 
committed  to  them  by  the  twelfth  section.  Thus  viewed, 
the  case  obviously  falls  within  the  principle  referred  to,  and 
must  be  controlled  by  it,  unless  excepted  from  its  operation 
by  the  consideration  which  prevailed  in  the  case  of  Pinckney. 

To  those,  more  particular  attention  will  now  be  directed. 
The  functions  which  were  committed  to  the  new  officers  cre- 
ated by  the  act  reviewed  in  that  case,  were  of  two  classes  : 
1st.  Those  which  were  theretofore  vested  in  the  fire  depart- 
ment of  the  city  of  New  York  ;  and  2d.  Those  which  were 
given  to  "  the  mayor,  aldermen  and  commonalty  of  the  city, 
in  common  council  convened,"  and  were  part  of  their  gen- 
eral and  corporate  powers,  as  an  administrative  and  legisla- 
tive body. 

In  respect  to  the  first  class,  it  was  held  that  neither  the 
corporation  called  "  the  fire  department  of  the  city  of  New 
York,"  as  it  existed  previously  to,  and  at  the  time  of  the 
act  in  question,  nor  the  officers  elected  under  the  provisions 
of  its  charter,  nor  the  firemen  who  were  members  of  the 
department,  were  public  or  civil  officers,  within  the  mean- 
ing of  the  constitution.  That  "  the  corporation  was  not  a 
municipal  or  political  body,  and  neither  it  nor  its  officers  occu- 
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pied  any  greater  official  relation  to  the  public  than  the 
officers  or  managers  of  the  numerous  religious  and  charita- 
ble corporations  of  the  state." 

The  second  class  of  functions  consisted  of  an  authority 
in  the  corporation  of  the  city,  to  appoint  the  firemen  and 
their  officers,  and  power  to  legislate  generally  for  their  reg- 
ulation. These  were  held  to  be  no  part  of  the  official  duties 
of  individual  officers  composing  the  common  council,  but  to 
be  vested  in  the  corporation ;  and  it  was  also  held  that  the 
corporation  of  the  city  is  not  an  officer,  within  the  meaning 
of  the  tenth  article.  It  was  said  that  "  to  diminish  or  restrict 
its  general  legislative  or  administrative  power  as  a  body 
corporate,  is  not  to  abrogate,  or  change  a  public  office,  in  the 
sense  of  the  constitutional  restriction." 

I  cannot  adopt  the  conclusion  that  the  legislation  con- 
tained in  the  twelfth  section,  can  be  justified  upon  either  of 
the  grounds  above  stated.  Unquestionably,  the  functions 
attempted  to  be  transferred,  are  those  of  public  officers. 
They  are  not  only  the  powers  of  the  mayor  and  common 
council,  acting  together  as  the  legislative  body  of  the  city, 
but  all  the  powers  and  duties  respecting  the  subjects  speci- 
fied, of  the  mayor,  as  the  sole  chief  executive  and  adminis- 
trative officer  of  the  city,  of  the  common  council,  acting 
independently  of  the  mayor,  and  of  all  other  boards  and 
officers  of  the  city,  with  a  single  exception.  The  subjects 
to  which  these  functions  relate,  are  various  and  extensive. 
Some  pertain  to  classes  of  persons  engaged  in  particular 
occupations  and  callings  ;  others  affect  the  convenience  and 
comfort  of  the  citizens  at  large.  The  section  transfers  tho 
control  of  every  public  conveyance,  by  land,  for  the  trans- 
portation of  persons  or  property,  and  of  every  place  of 
public  amusement,  and  not  only  does  it  transfer  all  functions 
of  an  administrative  or  executive  nature,  pertaining  -.to  the 
subjects  enumerated,  but  also  to  the  power  of  altering  or 
repealing  all  existing  ordinances  in  relation  to  them.  By 
the  act  establishing  the  metropolitan  police  district,  it  is 
made  the  duty  of  the  police  board  to  obey  and  enforce  all 
ordinances  of  common  councils  and  boards  of  supervisors, 
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and  town  and  village  authorities  within  the  district,  which 
are  applicable  to  police  or  health  (§  5).  That  provision  is 
btill  in  force,  except  that  if  section  twelve  of  the  act  of  1867 
is  valid,  in  the  single  locality  of  the  city  of  New  York,  the 
legislative  power  of  the  common  council  is  subordinated  to 
that  of  the  board  of  police. 

If  these  important  powers  can  be  taken  from  the  city  offi- 
cers who  have  heretofore  exercised  them,  and  be  centered 
in  a  new  class  of  officers,  not  elected  by  the  citizens  nor 
appointed  by  the  city  authorities,  and  who,  as  to  the  func- 
tions thus  conferred,  are  purely  local  officers,  acting  only 
within  the  city,  the  constitutional  limitation  referred  to,  is 
no  protection  to  the  rights  intended  to  be  preserved  by  it, 
for,  in  like  manner,  every  function  of  every  local  officer  what- 
ever, may  be  transferred  to  new  local  officers  .created  by  the 
legislature. 

It  is  unnecessary  to  examine  the  other  questions  discussed 
in  the  argument.  Upon  the  grounds  above  stated,  I  am  of 
opinion  that  the  plaintiffs  are  entitled  to  judgment  declaring 
the  provisions  of  said  twelfth  section  unconstitutional  and 
void,  and  restraining  the  defendants  from  exercising  any  of 
the  powers  conferred  by  it. 


SUPKEME  COURT. 

PETER  LA  BEAU,  plaintiff  in  error  agt.  THE  PEOPLE,  defend- 
ants in  error. 

The  statute  declares  that  "  every  person  who  shall  be  convicted  of  having  admin- 
istered, or  of  having  caused  and  procured  to  be  administered,  any  poison," 
Ac.,  shall  be  punished  as  therein  stated. 

A  count  in  an  indictment,  which  charges  that  the  prisoner  did  administer,  and 
did  cause  and  procure  to  be  administered,  &c.,  does  not  charge  two  distinct 
offences ;  and  is  not  subject  to  the  objection  of  duplicity. 

Where,  on  a  trial  for  murder  by  administering  poison,  the  evidence  of  guilt  is 
cii'cumgtantial,  the  state  of  the  prisoner's  mind  towards  the  deceased,  is  a  fact 
of  importance  in  the  case.  Hence,  it  is  proper  and  competent  to  introduce 
evidence  to  show  that  the  prisoner  had  threatened  to  injure  the  deceased,  with 
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a  view  to  show  that  he  held  enmity,  and  entertained  towards  him  a  malicious 
intent. 

For  this  purpose,  testimony  was  properly  admissible  to  prove  that  a  short  time 
prior  to  the  procuring  and  administration  of  the  poison,  the  prisoner  had  in 
his  possession  an  instrument  \^hich  he  said  "was  going  through  Julius' 
(deceased)  head,"  and  called  it  a  "slung  shot." 

Evidence  of  another  and  distinct  offence,  is  admissible  in  many  cases,  with  a 
view  of  showing  vindictive  feelings  and  malicious  purposes. 

On  an  issue  upon  the  character  of  a  witness,  it  cannot  be  allowed  to  inquire  into 
particular  facts. 

Witnesses  called  to  general  character,  may  be  interrogated  as  to  the  reputation 
and  standing  of  the  person  whose  character  is  assailed,  but  they  are  not 
allowed  to  speak  of  particular  instances  of  vice  or  immorality. 

The  rule  as  it  now  seems  to  be  fully  settled  in  the  court  of  appeals,  overruling 
the  same  point  in  People  agt.  Blakely  (4  Park.  Or.  S.  176),  that  the  extent  of 
the  cross-examination  of  a  witness,  with  a  view  to  affect  his  credibility  as  to 
collateral  matters,  and  what  particular  questions  may  be  asked,  are  matters  of 
discretion  with  the  original  tribunal,  and  not  subject  to  review,  except  in  cases 
of  manifest  abuse  and  injustice. 

Fourth  District  General  Term,  October,  1855. 

Before  BOCKES,  ROSEKRANS  and  JAMES,  Justices. 

THE  plaintiff  in  error  was  indicted  for  administering,  or 
causing  and  procuring  to  be  administered  to  one  Julius 
Denny,  a  deadly  poison,  with  intent  to  kill.  He  was  con- 
victed and  sentenced  at  the  St.  Lawrence  oyer,  February, 
1865. 

CHARLES  G.  MYERS,  for  plaintiff  in  error. 

B.  H.  VARY,  District  Attorney,  for  defendants  in  error. 

By  the  court,  BOCKES,  J.  The  indictment  charged  an  offense 
under  section  37  of  article  2,  title  2,  chapter  1,  part  4,  of  the 
Revised  Statutes  (2  R.  S.  666,  §  37),  which  provides  that 
"  every  person  who  shall  be  convicted  of  having  adminis- 
tered, or  of  having  caused  and  procured  to  be  administered, 
any  poison  to  any  other  human  being,  with  intent  to  -kil/ 
such  being,  and  which  shall  have  been  actually  taken  b} 
such  being,  whereof  death  shall  not  ensue,  shall  be  punished 
by  imprisonment  in  a  state  prison  for  a  term  not  less  thar 
ten  years." 

The  indictment  contains  four  counts. 

The  first  charges  that  the  plaintiff  in  error  administered 
to  Julius  Denny  a  deadly  poison,  to  the  jury  unknown,  witb 
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intent  to  kill,  and  that  the  same  was  actually  taken  by  him. 

The  second  charges  that  he  administered  to  Denny  a 
deadly  poison  known  as  strychnia,  with  intent,  &c. 

The  third  charges  that  he  caused  and  procured  to  be 
administered  to  Denny,  a  deadly  poison  known  as  strychnia, 
with  intent,  &c. 

And  the  fourth  charges  that  he  administered,  and  caused 
and  procured  to  be  administered  to  Denny,  a  deadly  poison 
known  as  strychnia,  with  intent,  &c. 

In  the  fourth  count  it  is  stated  how  he  administered  the 
poison,  and  caused  and  procured  it  to  be  administered,  to 
wit :  "  By  then  and  there  mingling,  and  then  and  there  causing 
and  procuring  said  poison  to  be  mingled  with  the  food  of  him, 
said  Denny  ;"  and  how  it  came  to  be  taken  by  Denny,  to 
wit :  "  By  means  of  the  mingling  with  the,  food  as  aforesaid, 
and  by  means  of  the  causing  and  procuring  to  be  mingled  with 
the  food  as  aforesaid."  It  will  be  observed  that  the  italicised 
words  charge  no  distinct  offense,  but  are  an  amplification 
only  of  the  material  averments.  At  most  they  are  but  sur- 
plusage, and,  therefore  harmless.  (Lohman  agt.  The  People, 
1  N.  F.  379).  Had  the  explanation  or  amplification  been 
stated  under  a  videlicit,  perhaps  it  would  have  been  deemed 
so  far  material  as  to  have  required  proof  in  its  support. 
But,  even  if  we  apply  this  rule,  we  see,  in  recurring  to  the 
evidence,  that  the  explanation  stands  as  well  proved  as  are 
the  material  charges  and  averments. 

I  now  propose  to  examine  the  case  in  the  order  in  which 
the  questions  are  presented  by  the  counsel  for  the  plaintiff 
in  error,  in  his  printed  brief.  It  is  urged  that  the  first  and 
second  counts  of  the  indictment  stand  wholly  unproved,  inas- 
much as  there  is  no  evidence  that  the  prisoner  administered 
the  poison.  It  is  true,  there  is  no  evidence  showing  that  he 
administered  the  poison  by  an  actual  personal  manual  deli- 
very of  it  to  Denny.  But  the  evidence  tended  to  show  that 
he  obtained  the  poison,  and  himself  placed  it  in  or  on  the 
food  which  he  knew  was  prepared  for  Denny's  immediate 
use,  and  thus  furnished  it  to  him.  He  supplied  the  poison, 
and  it  was  taken  through  his  management  and  instrumen- 
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tality.  To  administer  medicine,  is  to  direct  and  cause  it  to 
be  taken.  In  Rex  agt.  Harley  (4  Car.  &  Payn,  368),  the 
placing  of  poison  in  a  coffee  pot  which  contained  coffee 
intended  for  immediate  use,  and  which  was  immediately 
drank  at  breakfast,  was  held  to  be  an  "  administering."  It 
seems,  therefore,  that  there  was  evidence  in  the  case  tend- 
ing to  show,  and  if  credible,  clearly  showing  that  the 
prisoner  administered  ttye  poison  to  Denny,  with  the  intent 
charged.  It  cannot,  therefore,  be  said  that  the  first  and 
second  counts  of  the  indictment  stand  unproved,  against  the 
general  verdict  of  guilty,  found  and  rendered  by  the  jury. 

The  public  prosecutor  was  not  bound  to  elect  on  which 
count  he  would  proceed.  The  indictment  was  evidently 
framed  to  meet  the  exigencies  of  the  trial,  having  in  view 
but  one  offense,  under  the  statute  above  cited.  In  such 
case,  it  is  common  and  admissible  to  state  the  offense,  with 
variations  to  meet  anticipated  objections  on  the  ground  of 
variance  between  the  case  stated  in  the  indictment  and  the 
proof. 

The  chancellor  says,  in  Kane  agt.  The  People  (8  Wend. 
211),  "  it  is  every  day's  practice  to  charge  a  felony  in  different 
ways  in  several  counts,  for  the  purpose  of  meeting  the  evi- 
dence as  it  may  turn  out  on  the  trial.  Each  of  the  counts 
on  the  face  of  the  indictment  purports  to  be  for  a  distinct 
and  separate  offense,  and  the  jury  very  frequently  find 
a  general  verdict  on  all  the  counts,  although  only  one  offense 
is  proved." 

He  adds,  "  if  the  different  counts  are  inserted  in  good 
faith  for  the  purpose  of  meeting  a  single  charge,  the  court 
will  not  compel  the  public  prosecutor  to  elect.  (3  Hill,  159  ; 
5  Parker's  Grim.  R.  39.)  Besides  it  is  in  the  discretion  of 
the  court  to  compel  the  district  attorney  to  elect  on  which 
count  he  will  proceed,  when  distinct  felonies  are  charged  in 
different  counts  ;  hence  not  reviewable  on  writ  of  error." 
(3  Hill,  159.)  The  indictment  was  framed  under  a  statute, 
to  meet  a  particular  case,  with  several  counts,  all  however, 
having  reference  to  the  offense  denounced  by  the  statute, 
and  requiring  the  same  judgment.  The  verdict  is  a  general 
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verdict  of  guilty.  If  it  can  be  seen  on  a  proper  application 
of  the  evidence  that  the  conviction  is  right  on  either  count, 
it  is  enough,  and  judgment  duly  pronounced  will  bo  sus- 
tained, although  it  should  appear  that  some  of  the  counts 
stand  unproved.  (3  Hill,  213, 214.)  And  it  was  held  in  the 
court  of  appeals  (5  Parker's  Grim.  R.  31),  that  when  a  ver- 
dict of  guilty  was  rendered  upon  an  indictment  containing 
several  counts  relating  to  the  same  transaction,  it  was  proper 
to  pass  judgment  on  the  count  charging  the  highest  grade 
of  offense.  The  rule  is  the  same  when  there  are  several 
counts,  one  of  which  is  bad ;  in  such  case  a  general  verdict 
of  guilty  will  be  upheld,  if  there  be  one  good  count  to  which 
the  evidence  can  properly  apply.  (1  Parker's  Grim.  R.  202  ; 
Id.  246 ;  4  Id.  26 ;  1  John.  320.)  I  do  not  mean  to  intimate 
that  either  count  of  the  indictment  in  this  case  stands 
unproved.  On  the  contrary,  the  evidence  bears  upon  the 
charge  as  stated  in  each  count,  and  we  may,  and  I  think 
should,  hold  the  prisoner  convicted  by  the  jury  of  all  that 
is  charged  against  him  in  the  indictment,  and  necessary  to 
be  proved. 

It  is  urged  that  the  fourth  count  is  bad  for  duplicity. 

The  statute  declares  that  "  every  person  who  shall  be 
convicted  of  having  administered,  or  of  having  caused  and 
procured  to  be  administered,  any  poison,"  <fec.,  shall  be  pun- 
ished as  therein  stated. 

In  the  fourth  count  it  is  charged  that  the  prisoner  did 
administer,  and  did  cause  and  procure  to  be  administered, 
&c.  Are  two  distinct  offences  here  charged  ?  In  the  case 
of  The  Commonwealth  agt.  Eaton  (15  Pick.  273),  the  prisoner 
was  indicted  under  a  statute,  which  declared  that  "  if  any 
person  shall  sell  or  offer  for  sale,  any  lottery  ticket,"  &c., 
and  in  the  indictment  it  was  charged  that  he  "  did  unlaw- 
fully offer  for  sale,  and  did  unlawfully  sell,"  with  other  formal 
averments.  On  demurrer  on  the  ground  of  duplicity,  the 
court  held  that  the  offering  for  sale  and  selling,  constituted 
but  a  single  offense,  and  overruled  the  demurrer.  In  the 
case  of  Tlie  Commomvealth  agt.  Turitckell  (4  Gusli.  74),  it  was 
held,  that  in  an  indictment  on  a  statute  of  Massachusetts, 
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by  which  the  setting  up  or  promoting  of  any  of  the  exhibi- 
tions therein  mentioned,  without  license  therefor,  was  pro- 
hibited, it  was  not  duplicity  to  allege  that  the  prisoner  did 
set  up  and  promote  such  exhibition.  The  case  of  The  State 
agt.  Price  (6  Hoist.  203),  is  more  directly  in  point,  if  possible. 
The  statute  was  "  burn  or  cause  to  be  burned,"  and  it  was 
laid  "burned  and  cause  to  be  burned."  The  indictment 
was  held  good.  In  these  cases  it  was  adjudged  that  the 
indictments  charged  respectively  but  a  single  offense ;  that 
the  offer  for  sale  and  selling,  was  to  be  deemed  one  act  and 
offense,  so  as  to  setting  up  and  promoting,  and  the  same  as 
to  burning  and  causing  to  be  burned. 

In  analogy  to  these  cases,  the  charge  here  that  the  pris- 
oner administered,  and  caused  and  procured  to  be  adminis- 
tered, &c.,  was  a  charge  of  a  single  offense.  The  charge  in 
effect  is,  that  he  caused  and  procured  the  poison  to  be  admin- 
istered by  his  own  act ;  that  is,  that  he  administered  it,  and 
thus  and  by  such  act  caused  and  procured  it  to  be  adminis- 
tered, (4  Car.  &  Payn,  368.)  It  seems  that  the  count  is 
not  bad  for  duplicity,  hence  no  error  was  committed  by  the 
court  in  refusing  to  strike  it  out  for  that  reason. 

It  is  urged  that  the  court  erred  in  overruling  the  objection 
'  to  the  production  and  identification  of  the  slung  shot,  that 
was  mentioned  in  the  evidence,  and  seen  in  the  possession 
of  the  prisoner.  The  evidence  of  guilt  in  this  case  was  to  a 
considerable  extent  circumstantial.  No  one  saw  the  crime 
committed.  The  state  of  the  prisoner's  mind  towards  Denny, 
was,  therefore,  a  fact  of  importance  in  the  case.  So  it  was 
competent  to  show  that  the  prisoner  had  threatened  to  injure 
him,  with  a  view  to  show  that  he  held  enmity,  and  enter- 
tained towards  Denny  a  malicious  intent.  For  this  purpose, 
it  was  proved  that  a  short  time  prior  to  the  procuring  and 
administration  of  the  poison,  the  prisoner  had  in  his  posses- 
sion an  instrument  which  he  said  "was  going  through 
Julius'  head,"  and  called  it  a  "  slung  shot."  This  evidence 
was  admissible,  inasmuch  as  it  tended  to  show  that  the  pris- 
oner was  unfriendly  towards  Denny,  and  entertained  a  pur- 
pose to  do  him  personal  injury.  It  was  competent  to  call 
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out  a  description  of  this  instrument,  in  order  to  understand 
how,  and  with  what  effect,  it  could  be  used.  If  it  was  proper 
to  describe  or  name  the  instrument,  it  was  equally  proper  to 
produce  and  identify  it.  It  is  said,  that  by  admitting  this 
evidence,  another  and  distinct  offense  was  proved  against 
tho  prisoner.  But  that  is  admissible  in  many  cases  with  a 
view  to  show  vindictive  feelings  and  malicious  purposes. 
(3  Park.  Grim.  R.  681.)  In  my  opinion,  the  production  and 
identification  of  the  slung  shot,  was  plainly  admissible  on 
the  trial. 

The  prisoner's  counsel  proposed  to  show  on  the  cross- 
examination  of  Mrs.  Denny,  and  also  by  other  witnesses, 
that  she  was  in  the  habit  of  having  sexual  intercourse  with 
various  men,  several  of  whom  were  named. 

The  testimony  of  Mrs.  Denny  was  important.  Indeed, 
without  it,  there  could  not  have  been  a  conviction  of  the 
prisoner.  It  was  of  the  utmost  consequence  to  him,  there- 
fore, to  impeach  her  credit.  It  already  distinctly  appeared 
that  she  was  the  confederate  of  the  prisoner  in  the  crime 
for  which  he  was  being  tried,  and  that  she  had  lived  in  adul- 
terous intercourse  with  him  for  a  long  time  prior  to  its  com- 
mission. In  addition  to  this,  the  prisoner's  counsel  proposed 
to  prove  that  she  was  in  the  constant  habit  of  having  sexual 
intercourse  with  other  men.  The  evidence  was  objected  to 
as  immaterial,  and  excluded.  The  evidence  proposed  to  be 
given  by  the  witness  Seguin,  was  clearly  improper  for  the 
purpose  of  general  impeachment.  This  was  a  collateral 
issue,  and  on  the  trial  of  it,  inquiries  as  to  particular  acts 
of  immorality  were  inadmissible.  The  reasons  are,  that  it 
would  be  impossible  for  the  witness  to  be  prepared  for  a 
defense  of  particular  acts,  and  it  would  lead  to  an  indefinite 
number  of  issues.  Therefore,  on  an  issue  upon  the  charac- 
ter of  a  witness,  it  cannot  be  allowed  to  inquire  into  partic- 
ular facts.  Witnesses  called  to  general  character,  may  be 
interrogated  as  to  the  reputation  and  standing  of  the  person 
whose  character  is  assailed,  but  they  are  not  allowed  to 
speak  of  particular  instances  of  vice  or  immorality.  (19 
Wend.  569,  580 ;  14  Wend.  105,  110 ;  18  Wend.  146 ;  6  N. 
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Y.  97.)  In  the  case  cited  (18  Wend.  146),  it  was  held  that  a 
party  could  not  inquire  whether  the  witness  had  the  general 
reputation  of  being  a  thief,  prostitute,  murderer,  adulterer 
or  the  like,  but  that  the  inquiry  must  be  general  in  its  scope 
and  tendency.  (36  Barb.  44.)  It  seems,  therefore,  that  the 
offer  to  prove  by  the  witness  Seguin,  that  Mrs.  Denny  had 
lived  for  several  years  prior  to  the  poisoning,  in  adulterous 
intercourse  with  him,  and  with  other  men,  was  properly  over- 
ruled. 

It  is  insisted,  however,  that  Mrs.  Denny  could  have  been 
interrogated  on  cross-examination,  in  regard  to  specific  acts 
of  immorality,  with  a  view  to  show  her  unworthy  of  credit. 
The  two  questions  put  to  her  on  cross-examination,  and 
excluded,  were  these  :  "  Were  you  in  the  habit  of  having 
sexual  connection  with  other  men  than  your  husband,  before 
you  had  carnal  connection  with  La  Beau  ?  Were  you  not 
in  the  constant  habit  of  having  sexual  connection  with  Law- 
rence Marney,  David  La  Venture,  Charles  Seguin  and  A. 
Seguin,  for  the  last  four  years  ?  Undoubtedly,  the  witness 
might  have  refused  to  answer,  on  the  ground  of  privilege. 
This  precise  point  was  decided  in  Loliman  agt.  The  People 
(1  N.  Y.  379,  385.)  But  the  objection  to  the  question  was 
taken  by  the  counsel  for  the  people,  and  not  by  the  witness, 
and  was  placed  on  the  ground  of  immateriality.  Neither 
the  court  nor  the  district  attorney  had  the  right  to  object  on 
the  ground  of  privilege.  That  objection  was  personal  to 
the  witness.  (6  Cow.  254;  1  Denio,  281,  314;  6  Hill,  144; 
4  Park.  Crim.  E.  184.)  Were  the  questions  then  irrelevant 
and  immaterial?  Certainly  they  were  immaterial  to  the 
issue  of  guilt  or  innocence  of  the  prisoner.  The  purity  or 
impurity  of  the  witness,  had  no  direct  bearing  on  the  charge' 
that  the  prisoner  had  administered  poison,  or  caused  and 
procured  it  to  be  administered  to  Denny.  But  the  answer 
sought  by  the  question,  bore  on  the  collateral  issue  as  to 
the  credibility  of  the  witness.  The  questions  were  so  far 
irrelevant  to  the  main  issue,  that  the  party  would  have  been 
compelled  to  accept  the  answers,  had  answers  been  given, 
without  the  right  to  contradict  them.  Still  it  is  contended, 
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that  the  right  existed  in  the  absence  of  any  claim  of  privi- 
lege from  the  witness,  Mrs.  Denny,  to  show  her  unworthy 
of  credit,  by  interrogating  her  on  cross-examination,  in 
regard  to  particular  acts  of  immorality  and  vicious  practices. 
There  are  cases  where  such  inquiries  may  be  made,  as  for 
instance,  on  the  trial  of  a  person  for  rape,  or  an  assault  and 
battery,  with  intent  to  commit  a  rape.  In  those  cases,  the 
prosecutrix  may  be  asked  whether  she  had  had  previous 
carnal  intercourse  with  other  men.  (19  Wend.  192.)  The 
question,  however,  is  there  material  to  the  main  issue,  to 
wit :  the  willingness  or  reluctance  of  the  prosecutrix.  In 
England,  disparaging  questions  like  these  excluded  in  this 
case,  have  been  in  general  disallowed.  In  McBride  agt. 
McBride,  (4  Esp.  B.  242),  a  witness  for  the  plaintiff  was 
asked  on  cross-examination,  whether  she  slept  with  the 
plaintiff  ?  The  interrogatory  was  not  allowed.  In  McBride 
agt.  McBride  (4  Esp.  243),  a  female  witness  was  asked, 
whether  she  lived  in  a  state  of  concubinage  with  the  plain- 
tiff ?  It  was  overruled.  In  Bex  agt.  Lewis  (4  Esp.  B.  225), 
the  witness  was  asked,  whether  he  had  not  been  in  the  house 
of  correction  ?  The  question  was  disallowed.  In  Dodd  agt. 
Novin  (3  Camp.  519),  the  question  was  put  to  a  female  wit- 
ness, whether  before  her  acquaintance  with  the  defendant, 
she  had  not  been  criminal  with  other  men  ?  It  was  disal- 
lowed. In  Bex  agt.  Pitcher  (1  Car.  &  Payn,  85),  it  was  held 
on  the  trial  of  an  indictment  of  a  female  for  larceny  in  a 
certain  house,  that  the  prosecutor  eould  not  be  asked, 
whether  anything  improper  passed  between  him  and  the 
prisoner,  at  that  house  ?  These  questions  were  all  put  on 
the  cross-examination,  antf.  disallowed.  It  is  probable  that 
objection  was  made  in  some  instances,  on  the  ground  of 
privilege,  or  at  least,  that  the  ruling  was  on  that  ground, 
although  it  does  not  so  appear  from  the  reports.  Mr.  Green- 
leaf  also  indicates  an  opinion  that  such  questions,  when  col- 
lateral to  the  issue  on  trial,  should  not  be  allowed.  ( Grcenl. 
Ev.  §  458.)  So  there  are  two  cases  at  least  in  this  state,  in 
which  the  same  rule  is  intimated,  if  not  in  fact  declared.  In 
Ward  agt.  The  People  (6  HiU,  144),  the  question  was  put  to 
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a  witness,  on  the  trial  of  an  indictment  for  larceny,  whether 
he  did  not  steal  the  butter.  On  objection  by  the  public 
prosecutor,  the  court  overruled  it.  In  speaking  of  this 
ruling,  the  chancellor  said  :  "  The  objection  was  properly 
sustained,  upon  the  ground  that  the  answer  to  the  question 
was  not  relevant  to  the  matter  in  issue."  In  Southard  agt. 
Rexford  (6  Coiv.  254),  the  witness  was  asked,  whether  he 
ever  knew  of  any  person  having  criminal  connection  with 
the  plaintiff?  The  question  was  disallowed,  on  the  ground 
of  privilege.  On  reviewing  this  case,  SUTHEELAND,  J., 
expressed  an  opinion  that  the  question  in  the  absence  of 
objection  from  the  witness,  on  the  ground  of  privilege,  should 
have  been  allowed.  But  in  this  case  the  question  was  con- 
sidered by  him  as  material  to  the  matter  in  issue. 

On  the  other  hand,  Roscoe  says,  in  his  Treatise  on  Crimi- 
nal Evidence,  that  questions  with  regard  to  particular  facts 
tending  to  degrade  the  witness,  and  affect  his  character  and 
credit,  may  be  put  to  him  on  cross-examination,  even 
though  irrelevant  to  the  matter  in  issue  ;  but  the  party  put- 
ting them  must  be  satisfied  with  the  answer  given  by  the 
witness,  and  cannot  call  witnesses  to  prove  those  answers 
false.  This  seems  in  conflict  with  the  rulings  in  several  of 
the  cases  above  cited,  but  is,  as  I  think,  in  consonance  with 
the  general  current  of  authority  in  this  state,  until  changed 
or  modified  by  the  recent  decision  in  the  court  of  appeals, 
hereafter  alluded  to.  In  The  People  agt.  Bodine  (1  Denio, 
281,  314),  a  witness  was  asked  on  cross-examination,  whether 
she  did  not  on  a  former  trial  swear  to  the  reverse  of  what 
she  then  stated,  in  a  certain  specified  particular  ?  The  court 
at  the  trial  decided,  that  the  question  was  improper  and 
inadmissible ;  to  which  ruling  there  was  an  exception.  On 
reviewing  the  case,  BEAKDSLEY,  J.,  in  giving  the  opinion  of 
the  court,  says :  "I  am  unable  to  see  in  what  respect  this 
question  was  improper."  It  was  material,  as  the  answer 
might  show  that  the  former  and  the  present  statement  of 
the  witness  were  contradictory,  and  thus  affect  her  credit. 
In  Newconib  agt.  Griswold  (24  N.  Y.  298),  a  witness  was 
asked  on  cross-examination,  whether  he  had  been  convicted 
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of  petit  larceny  ?  The  question  was  objected  to,  and  exclu- 
ded, and  the  ruling  was  held  collect,  but  on  the  ground  that 
the  party  had  a  right  to  insist  that  the  fact  be  proved,  if  at 
all,  by  the  record.  In  discussing  this  case,  Judge  ALLEN 
takes  occasion  to  say,  "  that  in  the  latitude  of  cross-exami- 
nation, and  to  enable  the  jury  to  understand  the  character 
of  the  witness  they  are  called  upon  to  believe,  collateral  evi- 
dence is  allowed  from  the  witness  himself,  tending  to  dis- 
credit and  disgrace  the  witness  under  examination." 

True,  this  is  not  a  decision  of  the  question  under  consid- 
eration, but  it  is  entitled  to  the  highest  consideration,  espe- 
cially as  it  received,  for  aught  that  appears  to  the  contrary, 
the  approbation  of  the  entire  court.  In  The  People  agt. 
Blakely  (4  Park.  Grim.  R.  176),  the  point  was  directly  and 
expressly  decided.  It  was  there  held  that  it  was  competent 
to  ask  a  witness  on  his  cross-examination,  with  a  view  to 
affect  his  credibility,  whether  he  had  not  been  guilty  of 
adultery,  and  had  a  venereal  disease  since  his  marriage  ? 
It  was  here  decided  that  the  party  was  entitled  to  this  ques- 
tion as  a  matter  of  right,  subject  to  objection  from  the  wit- 
ness that  he  was  privileged  from  answering ;  and  the  judg- 
ment was  reversed  and  a  new  trial  ordered,  for  the  error  in 
overruling  the  question.  But  I  understand  that  the  rule 
laid  down  in  this  case  is  qualified  if  not  repudiated,  by  the 
recent  decision  in  the  court  of  appeals,  in  the  case  of  The 
Great  Western  Turnpike  Co.  agt.  Loomis,  not  yet  reported. 
I  understand  i'  to  be  there  decided,  that  the  right  to  put 
questions  to  a  witness,  tending  to  disgrace  him,  is  in  the 
discretion  of  the  court,  and,  therefore,  not  reviewable  on 
appeal  or  writ  of  error,  except  in  case  of  manifest  abuse  of 
such  discretion,  and  not  a  matter  of  right,  as  was  held  in 
The  People  agt.  Blakely.  I  'have  only  the  head  notes  of  the 
case  before  me,  but  it  seems  to  be  there  decided  that  while 
it  is  often  admissible  on  cross-examination  of  a  witness,  with 
a  view  to  affect  his  credibility,  to  interrogate  him  as  to  spe- 
cific acts  of  immorality,  no  objection  being  interposed  on 
his  part,  yet  the  extent  of  the  examination,  and  what  par- 
ticular questions  may  be  asked,  are  matters  of  discretion 
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with  the  original  tribunal,  and  not  subject  to  review,  unless 
in  cases  of  manifest  abuse  and  injustice.  The  head  note  is 
as  follows  :  "  The  court  in  which  a  case  is  tried,  in  the 
exercise  of  its  discretion,  may  exclude  disparaging  ques- 
tions not  relevant  to  the  issue,  on  the  cross-examination  of 
a  witness,  although  put  for  the  avowed  purpose  of  impeach- 
ing his  general  credit  ;  and  this  may  be  done  on  the  objec- 
tion of  the  party,  without  putting  the  witness  to  his  claim 
of  privilege."  This  decision  must,  I  apprehend,  overrule 
the  case  of  The  People  agt.  Blakely,  in  so  far  as  it  holds  that 
the  asking  of  questions  disparaging  to  the  character  of  the 
witness,  is  a  matter  of  right  to  a  party  on  cross-examination. 
It  seems  necessary  that  the  examination  of  a  witness  upon 
collateral  matters,  should  be  regulated  by  the  discretion  of 
the  judge  before  whom  the  examination  takes  place  ;  other- 
wise a  trial  might  be  improperly  and  almost  interminably 
protracted  ;  and  it  should  be  so  to,  with  a  view  to  protect 
witnesses  from  painful  and  vexatious  impertinences.  If  there 
is  nothing  suspicious  in  the  evidence  given  by  the  witness, 
nor  in  his  manner  of  testifying,  nor  in  his  position  or  rela- 
tion to  the  case,  it  is  unjust  to  him  to  permit  inquiries  which 
impute  to  him  unfairness,  immorality  or  crime.  Nor  can  it 
be  tolerated  that  every  female  witness  may  be  insulted  by 
coarse  'questions,  when  required  to  testify  in  a  court  of  jus- 
tice. 

It  is  proper  that  the  cross-examination  should  be  vigorous 
and  searching,  and  it  should  often  be  allowed  to  extend  to 
collateral  matters,  yet  it  should  not  be  too  inquisitorial  ;  and 
the  power  to  prevent  abuse  must  rest  with  and  devolve  on 
the  court  or  officer  before  whom  the  examination  is  had.  It 
should  not  be  left  wholly  to  the  option  of  zealous  counsel, 
instigated,  as  will  be  the  case  in  many  instances,  by  an  exci- 
ted prejudice,  and,  perhaps,  malicious  client,  to  inquire  need- 
lessly into  all  the  transactions  of  a  lifetime,  to  see  if  some- 
thing may  not  be  brought  to  light,  disparaging  to  the  char- 
acter of  the  witness.  The  asking  of  questions  with  the  pur- 
pose of  degrading  the  witness,  must  be  regulated  by  the 
discretion  of  the'  judge  before  whom  the  trial  is  conducted, 
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and  this  must  be  the  rule  as  regards  the  right  of  inquiry 
into  all  matters  wholly  collateral  or  immaterial  to  the  issue. 
Undoubtedly  cases  will  often  arise,  where  the  court,  in  the 
exercise  of  a  just  and  liberal  discretion,  will  permit  inquiries 
on  cross-examination,  which,  if  answered  affirmatively,  will 
tend  to  degrade  the  witness.  The  allowance  of  this  course  • 
of  examination  falls  within  the  rule  of  discretion  laid  down 
in  the  case  cited.  If  the  statements,  conduct  or  position  of 
the  witness  be  such  as  to  arouse  suspicion  of  his  fairness 
and  integrity,  a  great  latitude  should  be  indulged  on  cross- 
examination.  Still,  a  rule  should  not  be  established  which 
will  leave  a  witness  wholly  at  the  mercy  of  a  party  or  his 
counsel.  It  is  said  that  every  one  should  so  conduct  as  to 
leave  his  life  open  to  scrutiny,  or  accept  the  consequence  of 
his  own  folly  or  wickedness.  But  if  the  right  of  cross- 
examination  as  to  questions  degrading  to  the  witness,  is 
made  to  rest  wholly  with  the  party,  any  one,  however  blame- 
less and  pure  may  have  been  his  life,  may  still  be  subjected 
to  smarting  indignities  and  humiliations.  It  seems  appro- 
priate, therefore,  to  leave  the  question  as  to  the  extent  of 
the  examination  in  such  cases,  and  as  to  what  particular 
questions  may  be  asked,  with  the  original  tribunal,  and  it 
must  follow  that  its  decision  in  that  regard  is  not  open  to 
review,  except  in  cases  where  there  has  been  a  manifest 
abuse  of  discretion.  Such  is  not  this  case.  Questions  call- 
ing for  answers  disparaging  to  the  character  of  the  witness, 
were  here  put  and  answered.  It  was  a  very  proper  case  in 
which  to  admit  that  line  of  examination.  The  witness  was 
the  accomplice  of  the  prisoner  in  the  crime  for  which  he 
was  being  tried,  and  was  his  paramour.  She  had  lived  in 
adulterous  intercourse  with  the  prisoner  for  a  long  time,  and 
confederated  with  him  to  take  the  life  of  her  husband. 
These  facts  appeared  from  her  own  statements  and  admis- 
sions on  the  witness'  stand.  It  does  not  seem  that  the  party 
was  limited  or  restricted  in  his  general  cross-examination. 
Two  questions  only  were  excluded,  which,  if  answered  affirm- 
atively, would  not  have  rendered  the  character  of  the  wit- 
ness any  more  disreputable  or  odious  than  it  already 
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appeared.  It  cannot,  therefore,  be  fairly  charged  that  the 
discretion  of  the  judge  in  excluding  them,  was  unfairly 
exercised.  The  general  tenor  of  the  trial  shows,  that  it  was 
not  the  intention  of  the  court  to  deprive  the  counsel  of  a  very 
fair  and  full  examination  of  the  witness,  in  regard  to  her 
character  and  habits  of  life.  So  error  cannot  be  predicated 
on  the  ruling  complained  of.  One  of  the  questions  was 
doubtless  excluded  because  of  immateriality,  even  to  the 
collateral  issue  of  credibility.  The  question  was  this : 
"  Were  you  not  in  the  constant  habit  of  having  sexual  con- 
nection with  Laurence  Marney,  David  La  Venture,  Charles 
Seguin  and  A.  Seguin,  for  the  last  four  years  ?"  It  was 
wholly  immaterial  to  the  issue  as  to  her  credibility,  whether 
she  had  had  sexual  intercourse  with  these  particular  persons. 
While  her  answer  in  the  affirmative,  would,  if  credited,  have 
disgraced  them,  it  would  not  have  effected  the  credit  to  be 
given  to  her  testimony  any  the  more  than  if  names  had  been 
omitted.  And  if  the  answer  had  been  in  the  negative,  the 
party  would  have  been  compelled  to  accept  it,  without  the 
right  to  contradict  it.  It  is  plain  that  there  was  no  necessity 
for  interrogating  her  as  to  these  particular  men,  or  as  to  any 
particular  men,  and  it  was  a  proper  exercise  of  discretion 
in  the  court  to  exclude  the  question,  for  the  reason  that  it 
needlessly  involved  the  character  of  third  persons.  It  would 
be  manifest  injustice  to  permit  their  characters  to  be  assailed 
needlessly,  without  the  right  on  their  part  to  speak  in 
their  own  defense.  The  other  question  was  this  :  "  Were 
you  not  in  the  habit  of  having  sexual  intercourse  with 
other  men  than  your  husband,  before  you  had  carnal 
connection  with  La  Beau?"  She  had  testified  that  she 
had  been  accustomed  to  sleep  with  La  Beau,  for  over 
two  years.  The  question,  therefore,  related  to  her  conduct 
two  years  or  more  prior  to  the  inquiry.  The  limitation  of 
the  inquiry  as  to  time,  was  certainly  discretionary  with  the 
court,  and  in  that  view,  the  rejection  of  the  question  cannot 
be  urged  as  ground  of  error.  But  apart  from  any  other 
consideration,  we  must  adhere  to  the  rule  that  the  extent  of 
the  cross-examination  of  a  witness,  with  a  view  to  affect  his 
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credibility  as  to  collateral  matters,  and  what  particular  ques- 
tions may  be  asked,  are  matters  of  discretion  with  the  origi- 
nal tribunal,  and  not  subject  to  review,  except  in  cases  of 
manifest  abuse  and  injustice.  This  case  does  not  fall  within 
the  exception,  hence  error  cannot  be  predicated  on  the  ruling 
of  the  court. 

I  have  considered  all  the  points  urged  by  the  counsel  for 
the  plaintiff  in  error,  and  find  no  ground  for  disturbing  the 
judgment  of  the  oyer,  and  must  advise  its  affirmance. 


This  case  was  affirmed  on  appeal  to  the  court  of  appeals.  (34  2f.  Y.  223.)  But 
the  various  questions  raised  were  more  fully  considered  and  commented  on  in 
the  above  opinion. 


SUPREME  COUET. 

NATHAN  P.  EATON  and  others  agt.  CHARLES  J.  BALCOM  and 

others. 

In  an  action  against  one  of  two  obligors  or  contractors,  upon  a  joint  obligation 
or  contract,  the  complaint  ig  demurrable  for  defect  of  parties.  { This  decision 
is  adverse  to  Schofield  agt.  Fan  Syckle,  23  How.  97 ;  and  partiaUy  so  to  that  of 
Brainard  agt.  Jones,  11  How.  569,  which  cases  are  considered  to  be  overruled  by 
the  case  of  Zabriskie  agt.  Smith,  3  Kern.  322. ) 

If  one  of  the  parties  to  a  joint  contract  is  deceased  when  the  action  is  com- 
menced, the  fact  should  so  appear  in  the  complaint. 

Albany  Special  Term,  February  25,  1867. 

DEMURRER  to  complaint  for  defect  of  parties. 

The  action  is  upon  a  joint  and  not  several  undertaking, 
given  in  an  action,  and  executed  by  the  defendant  Balcom, 
and  one  Milton  W.  Skiff.  Skiff  is  not  a  party  to  the  action, 
and  Balcom  demurs  for  this  cause. 

Jj.  C.  PECK,  for  plaintiffs. 

C.  C.  HARDING,  for  defendant  Balcom. 

MARVIN,  J.    The  defendant  may  demur  to  the  complaint, 
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when  it  shall  appear  upon  the  face  thereof,  that  there  is  a 
defect  of  parties  plaintiff  or  defendant. 

But  for  two  or  three  decisions  hereafter  noticed,  I  should 
not  have  hesitated  to  decide  promptly,  that  this  demurrer 
was  well  taken.  The  contract  upon  which  the  action  is 
founded,  is  joint  and  not  several,  and  Balcom  has  a  right  to 
have  his  co-contractor  made  a  party  to  the  action.  It  is 
said  that  the  defect  of  parties  does  not  appear  upon  the 
face  of  the  complaint,  because  it  does  not  appear  that  Skiff 
i  was  living  at  the  time  the  action  was  commenced,  and  if  he 
was  not  living,  then  the  action  was  properly  brought  against 
Balcom  upon  the  joint  undertaking,  and  that  it  was  unne- 
cessary for  the  plaintiffs  to  say  in  their  complaint,  whether 
Skiff  was  living.  The  complaint  shows  that  he  executed  the 
contract,  and  the  presumption  is  that  he  is  still  living,  not 
that  he  is  dead.  It  was,  however,  held  in  this  district,  in 
Brainard  agt.  Jones  (11  How.  569),  that  the  objection  to  the 
complaint  for  non-joinder  of  a  party,  could  not  be  taken  by 
demurrer,  unless  the  complaint  shows  that  the  party  omitted 
was  living  when  the  suit  was  commenced  ;  that  such  fact 
must  appear  affirmatively  ;  and  when  it  did  not  so  appear, 
the  objection  should  be  taken  by  answer.  This  position  is 
authorized  by  Burgess  agt.  Abbott  (1  Hill,  476,  S.  C.  ;  in  tlie 
Court  for  the  Correction  of  Errors,  6  Hill,  135).  The  ques- 
tion was  between  a  demurrer  and  a  plea  in  abatement,  and 
the  opinions  delivered  show  much  conflict  in  the  authorities, 
and  much  doubt  in  the  judges  delivering  the  opinions.  The 
decision  was  under  the  old  system  of  pleading.  The  Code, 
however,  provides  that  when  the  matters  for  which  a  demur- 
rer will  lie,  do  not  appear  upon  the  face  of  the  complaint, 
.the  objection  may  be  taken  by  answer. 

In  Brainard  agt.  Jones,  the  obligation  was  joint  and  sev- 
.  eral,  and  the  decision  of  the  court  overruling  the  demurrer, 
was  undoubtedly  correct.  The  remarks  of  the  learned  jus- 
tice upon  the  question  we  are  considering,  were  not  neces- 
sary to  the  decision  of  the  case.  It  was  decided  in  Septem- 
ber, 1855,  by  the  general  term. 

Scofield  agt.  .  Van  Syckle  (23  How.  97),  is  in  point.  It  is  a 
xxxm.  6 
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general  -term  decision,  made  in  1862.  The  contract  was 
joint  only.  The  opinion  delivered  is  very  brief,  and  the 
only  authorities  referred  to  are  Braiiiard  agt.  Jones,  and  Bur- 
gess agt.  Abbott  (supra).  I  am  not  satisfied  with  these  decis- 
ions, but  it  is  probably  my  duty  to  follow  them  at  special 
term,  unless  there  is  a  conflict  of  authority,  or  that  the  court 
of  appeals  have  passed  upon  the  question.  No  conflicting 
case  directly  in  point,  is  cited  by  counsel.  But  is  not  the 
case  of  Zabriskie  agt.  Smith  (3  Kern.  322),  decided  by  the 
court  of  appeals  in  December,  1855,  in  conflict  with  the 
above  cases  ?  In  that  case,  the  cause  of  action  was  in  four 
persons  jointly.  Three  of  them  brought  the  action,  aver- 
ring that  the  party  (one  Gray)  not  joined  in  the  action, 
had  assigned  his  interest  to  one  of  the  plaintiffs.  The 
answer  denied  the  assignment,  and  insisted  that  Gray  should 
have  been  made  a  party  plaintiff.  The  court  of  appeals 
held,  that  the  interest  of  Gray  was  not  assignable,  and  that 
the  assignment  was  of  no  effect,  and  that  he  should  have 
been  a  party  plaintiff  to  the  action.  That  this  objection 
could  only  be  taken  by  demurrer,  and  not  having  been  so 
taken,  it  was  waived.  (See  p.  336.)  Judge  DENIO,  after 
referring  to  the  Code  (§§  144  and  147),  remarks :  "  Here  the 
facts  were  fully  disclosed  by  the  complaint,  and  the  defend- 
ant could  have  demurred."  It  was  averred  in  the  complaint, 
"  that  Gray  retired  from  the  firm  prior  to  the  commencement 
of  the  suit,  and  had  assigned  to  Zabriskie,  a  copartner,  and 
one  of  the  plaintiffs,  all  his  right,  share  and  interest  in  the 
goods  so  sold,  and  all  claims  and  right  of  action  against 
the  defendant  in  respect  of  the  premises."  It  is  not  stated 
affirmatively,  that  Gray  was  living  when  the  action  was  com- 
menced. But  it  does  appear  from  the  complaint  that  the 
cause  of  action  was  in  the  three  plaintiffs  and  in  Gray, 
jointly ;  and  that  Gray  assigned  his  right  and  interest  to 
one  of  the  plaintiffs,  before  the  action  was  commenced. 
These  were  the  facts  that  were  fully  disclosed  by  the  com- 
plainl,  and  nothing  more.  It  was  not  made  a  question  in 
the  complaint  whether  Gray  was  dead  or  alive,  when  the 
action  was  commenced. 
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It  is  substantially  averred  in  the  answer  that  Gray  was 
living  when  the  action  was  commenced,  as  it  is  claimed  that 
he  should  have  been  made  a  party,  and  there  is  a  prayer  . 
that  the  complaint  should  be  dismissed,  on  account  of  his 
not  being  joined.  Apply  this  case  to  the  one  under  consid- 
eration, and  if  the  demurrer  is  overruled,  and  the  defendant 
is  driven  to  raise  the  objection  of  the  defect  of  parties  by 
answer,  he  must  be  defeated  by  the  objection  that  having 
neglected  to  demur,  he  has  waived  any  objection  for  a.  defect 
of  parties. 

Understanding  ZdbrisUe  agt.  Smith,  as  I  do,  it  is  a  direct 
authority  in  favor  of  this  demurrer.  This  case  was  not  deci- 
ded when  Brainard  agt.  Jones  was  decided,  and  I  think  that 
the  attention  of  the  court  could  not  have  been  called  to  it 
in  Scqfield  agt.  Van  Syckle  (supra). 

If  one  of  the  parties  to  a  joint  contract  is  deceased  when 
the  action  is  commenced,  the  fact  should  so  appear  in  the 
complaint. 

There  must  be  judgment  for  the  defendants  upon  the 
demurrer,  with  leave  to  the  plaintiffs  to  amend  their  com- 
plaint. 


BEFORE  NEW  YOEK  CITY  JUDGE. 

ROBERT  H.  GIBBONS  agt.  RICHARD  HAMILTON. 

The  provisions  of  the  act  to  create  a  metropolitan  sanitary  district,  &c.,  passed 
February  26, 1866,  making  the  expenses  of  doing  certain  work  therein  provided 
for,  or  thereafter  to  be  ordered,  &c.,  a  several  and  joint  personal  charge  against 
each  of  the  lessees  and  occupants  of  buildings,  and  also  a  lien  upon  all  rent  arid 
compensation  due  or  to  grow  due  for  the  use  of  any  portion  of  such  premises, 
does  not  authorize  a  tenant,  without  action,  and  upon  notice  merely,  to  pay  hix 
rent,  due  to  the  landlord,  over  to  a  contractor  (who  is  an  assignee  of  tho 
board),  for  work  done  upon  the  premises,  although  such  contractor  has  a  lien, 
tinder  the  act,  upon  such  rent,  and  has  recovered  a  judgment  therefor  against 
a  co-tenant  of  the  premises. 

By  this  act,  a  lien  may  be  created  for  any  work  done  or  performed,  &c.;  but  it  is 
defective  in  not  stating  how  the  lien  is  to  be  enforced.  Therefore,  it  can  only 
be  enforced  by  bitt  in  equity,  by  which  the  interest  of  the  parties  who  are  own- 
ers or  tenants  could  be  divested. 

The  payment  by  the  tenant  of  the  rent  due  to  the  landlord  to  the  contractor, 
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being  an  attomment  to  a  stranger,  is  absolutely  void  by  statute,  and  affords  no 
defense  in  proceedings  by  the  landlord  to  recover  the  rent. 


A.  D.  EUSSELL,  City  Judge.  This  is  a  proceeding  under 
the  act  entitled  an  act  "  Summary  proceedings  to  recover 
possession  of  land  in  other  cases "  (3  E.  S.  5  ed.  p.  835), 
instituted  by  the  landlord  against  the  above  tenant,  for  the 
recovery  of  ten  dollars  for  one  month's  rent,  payable  in 
advance,  from  first  September  to  first  October,  1866,  for  cer- 
tain premises  therein  described.  The  said  tenant,  on  the 
return  day  of  said  summons,  filed  his  counter  affidavit,  deny- 
ing that  any  rent  -was  due  to  said  landlord,  or  that  he  holds 
over  and  continues  in  possession,  &c.,  after  default  made  in 
the  payment  of  said  rent,  and  says  that  he  has  fully  paid  the 
said  rent  so  claimed  by  said  landlord. 

That  under  an  in  accordance  with  an  act  entitled  "An  act 
to  create  a  Metropolitan  Sanitary  District,"  &c.,  passed 
February  26, 1866,  arid  under  section  14  of  said  act,  the 
expenses  of  doing  certain  work  therein  provided  for,  or  there- 
after to  be  ordered,  &c.,  is  and  was  made  a  several  and  joint 
personal  charge  against  each  of  the  lessees  and  occupants 
of  buildings,  and  also  a  Hen  upon  all  rent  and  compensation 
due  or  to  grow  due  for  the  use  of  any  portion  of  such  premi- 
ses ;  and  that,  under  said  law  and  orders  of  said  board,  cer- 
tain work  was  done  in  and  upon  the  said  premises,  240 
Mulberry  street,  and  that  the  same  became  by  due  process 
of  law  a  lien  upon  the  said  rent  due  September  1st,  1866, 
and  a  personal  charge  against  the  said  Kobert  H.  Gibbons 
and  Thomas  F.  Gibbons  to  an  amount  greater  than  said 
rent,  and  against  the  said  tenant  herein,  and  which  said  rent 
the  said  tenant  has  by  due  process  of  law,  and  under  said  act, 
been  compelled  to  pay  on  account  of  the  same.  The  said 
tenant  defends  this  proceeding  on  the  ground  that  after  the 
vork  was  done  by  order  of  the  board  of  health,  Keyser,  who 
did  it,  under  the  direction  of  said  board,  sued  one  Hannah 
Hodges,  one  of  the  tenants  of  said  premises,  and  recovered 
a  judgment  in  the  fourth  judicial  district  court,  and  obtained 
a  judgment  against  her  for  the  work  and  labor,  amounting 
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to  $97.35,  and  costs.  Subsequently  Keyser  served  a  notice 
on  the  occupants  or  tenants  not  to  pay  the  rent  to  Gibbons, 
and  induced  the  said  tenant  to  pay  him  the  rent  towards 
satisfaction  of  the  judgment  against  the  said  Hannah 
Hodges ;  and  it  is  urged  that  he  having  attorned  to  Keyser 
in  satisfaction  of  the  said  judgment,  it  was  a  payment  to  the 
landlord,  who  never  consented  to  it. 

The  first  division  of  section  14  of  the  act  provides  "  thai 
where  any  building  shall,  in  the  opinion  of  the  board  of* 
health,  be  in  a  condition  dangerous  to  life  or  health,  an  order 
shall  be  made  requiring  the  nuisance  to  be  abated  within  a 
time  to  be  specified  in  the  order,  and  shall  cause  the  order 
to  be  served  upon  the  owner,  occupant  or  tenant  thereof," 
&c.,  &c. 

The  second  division  declares  "  that  all  expenses  attending 
the  service  of  and  execution  of  all  orders  of  the  board  shall 
be  a  several  and  joint  personal  charge  against  each  of  the 
owners  and  part  owners,  lessees  and  occupants  of  the  build- 
ing claimed,  and  also  against  any  person  or  body  bound  to 
perform  the  act,  and  the  expenses  shall  be  a  lien  on  all  rent 
and  compensation  due  or  to  grow  due  for  the  use  of  any 
room,  building,  matter  or  thing  to  which  the  order  relates. 
The  assignees  of  the  board,  or  the  party  who,  under  its 
order,  or  that  of  the  board  of  police,  acting  thereunder, 
incurred  said  expense,  or  has  rendered  service,  for  which 
payment  is  due,  and  as  the  rules  of  said  board  of  health 
may  provide,  may  institute  and  maintain  a  suit  against  any 
one  herein  declared  liable  for  expenses  as  aforesaid,  or 
against  any  person,  firm  or  corporation  owing  or  who  may 
owe  such  rent  or  compensation,  and  may  recover  the 
expenses  so  incurred  under  any  order  aforesaid,  and  only 
one  or  more  of  such  parties  liable  or  interested  may  be 
made  parties  to  such  action,  as  the  board  may  elect ;  but 
the  parties  made  responsible,  as  aforesaid,  for  such  expenses, 
shall  be  liable  to  contribute  or  to  make  payment  as  between 
themselves,  in  respect  of  such  expenses,  and  of  any  sum 
recovered  for  such  expenses  or  compensation,  or  by  any 
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party  paid  on  account  thereof,  according  to  the  legal  or 
equitable  obligation  existing  between  them." 

The  assignee  of  the  board  should  have  instituted  his 
action  against  Gibbons,  the  landlord,  or  joined  him  with 
Mrs.  Hodges,  and  obtained  an  injunction  restraining  him 
from  collecting  said  rents,  and  the  tenants  from  paying,  and 
obtained  from  the  court  an  order  directing  the  rents  to  be 
paid  to  satisfy  said  judgment ;  or  if,  as  the  case  now  stands, 
•  Mrs.  Hodges  had  paid  the  judgment,  she  could  file  her  com- 
plaint and  force  her  co-tenants  to  contribute  their  pro  rrJa 
proportions  of  said  rent  due  or  to  grow  due.  But  as  the 
case  is  now  presented,  Keyser  can  only  look  to  Mrs.  Hodges' 
responsibility  to  collect  the  amount  of  said  judgment. 

The  act  of  "metropolitan  board  of  health  "  does  nob  con- 
fer on  its  assignees  the  authority  of  a  receiver  of  the  rents 
of  the  building,  or  permit  him  to  collect  the  rents  to  grow 
due,  on  which  the  work  has  been  done,  due  to  parties  whom 
he  never  sued,  and  who  who  were  not  parties  to  the  suit,  as 
they  could  not  constitutionally  deprive  a  party  of  his  pro- 
perty without  due  process  of  law.  By  the  act,  a  lien  may 
be  created  for  any  work  done  or  performed,  &c. ;  but  it  is 
defective  in  not  stating  how  the  lien  is  to  be  enforced. 
Therefore,  it  could  only  be  enforced  by  bill  in  equity,  by 
which  the  interest  of  the  parties  who  are  owners  or  tenants 
could  be  divested. 

The  payment  by  the  said  tenant  of  the  rent  due  to  the 
said  landlord  to  Keyser,  being  an  attornment  to  a  stranger, 
is  absolutely  void  by  statute.  It  was  without  authority,  as 
the  assignee  of  the  said  board  of  health  had  no  judgment 
claim  against  Gibbons,  or  Hamilton,  the  tenant.  The 
payment,  therefore,  of  said  rent  to  Keyser,  affords  no 
defense  to  Hamilton  in  this  proceeding.  Judgment  is,  there- 
fore, rendered  in  favor  of  said  landlord. 
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NEW  TOEK  COMMON  PLEAS. 

THOMAS  WATSON,  respondent  agt.  JOHN  McGuiEE,  appellant. 

An  order  of  arrest,  cannot  be  granted  on  showing  that  the  property  has  been 
removed  or  concealed  by  the  defendant,  merely.  It  must  also  be  shown  that 
such  removal  or  concealment  was  with  intent  that  it  should  not  be  found  or 
taken  by  the  sheriff,  or  with  the  ir.tent  to  deprive  the  plaintiff  of  it. 

General  Term,  May,  1867. 

Before  DALY,  BEADY  and  CAEDOZO,  Judges. 

PROCEEDINGS  OP  CLAIM  AND  DELIVERY,  were  instituted 
against  the  defendant. 

The  sheriff  made  return  that  the  property  had  been 
doigned,  removed,  concealed  or  disposed  of,  before  the  Doming 
of  the  writ  to  him,  so  that  he  could  not  take  the  same. 

The  plaintiff  made  affidavit  that  the  property  was  eloigned 
and  concealed,  so  that  it  could  not  be  talten  by  the  sheriff. 

On  the  certificate  and  affidavit,  an  order  to  arrest  the 
defendant  was  granted,  and  he  was  apprehended  and  impris- 
oned thereupon. 

A  motion  to  vacate  the  order  of  arrest,  upon  the  papers 
on  which  it  was  issued,  made  and  denied.  From  that  adju- 
dication the  defendant  appeals. 

A.  H.  EEAVEY,  for  defendant  and  appellant. 

First.  The  defendant  not  having  the  property  when  the 
original  proceeding  was  instituted,  the  plaintiff,  to  entitle 
him  to  an  order  of  arrest,  should  show  by  affidavit, 

1st.  That  the  defendant  knew,  or  had  reason  to  believe, 
that  the  plaintiff  intended  to  institute  an  action  to  recover 
the  possession  of  the  property. 

2d.  That  the  defendant  removed,  concealed  or  disposed 
of  the  property,  with  the  design  or  intent  of  rendering  inef- 
fectual such  action. 

Second.  The  papers  upon  which  the  order  of  arrest  was 
granted,  does  not  contain  a  single  fact  or  circumstance,  tend- 
ing to  establish  any  removal  of  the  property  by  the  defend- 
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ant  ;  the  /c/v/.-s-  used  are  wholly  and  merely  contusions  ;  the 
word  doiffwd,  me;ms  only  to  carry  to  a  distance.  Even  if  it 
be  conceded  that  tho  term  signified  that  the  defendant  car- 
ried the  property  in  question  to  a  distance,  it  would  not  justify 
the  issuing  of  the  order  of  arrest. 

1st.  The  property  was  not  carried  away  with  the  intent 
of  rendering  any  proceeding  for  its  possession  ineffectual  ; 
nor, 

2d.  With  the  intent  that  the  property  should  not  be  found 
or  taken  by  the  sheriff.  (Janarnqne,  agt.  De  Luc,  1  Abb.  R. 
N.  S.  p.  419.) 

Third.  A  clear  case  within  the  meaning  of  subdivision  3, 
of  section  179  of  the  Code,  is  not  disclosed  by  the  papers 
on  which  the  order  of  arrest  was  granted. 

Fourth.  Not  only  must  it  appear  that  the  defendant 
removed  the  property  so  that  the  sheriff  could  not  find  it, 
but  that  it  was  so  removed  with  the  intent  that  it  could  not  so 
be  foiirid.  What  diligence  or  search  did  the  sheriff  make  to 
find  the  property?  It  does  not  appear  he  made  any.  This  is 
material. 

The  language  of  the  subdivision  of  the  section  of  the 
Code,  under  which  the  order  was  granted,  clearly  proves  the 
plaintiff's  papers  in  this  case  insufficient.  It  reads  : 

"  In  an  action  to  recover  the  possession  of  personal  pro- 
perty unjustly  detained,  where  the  property,  or  any  part 
thereof,  has  been  concealed,  removed  or  disposed  of,  so  that 
it  cannot  be  found  or  taken  by  the  sheriff,  and  tvith  the  intent 
that  it  should  not  be  so  found  or  taken,  or  with  the  intent  to 
deprive  the  plaintiff  of  the  benefit  thereof."  (Code,  §  179, 
sub.  3.)  Reference  is  respectfully  made  to  8  How.,  Ill  ;  1 
Code  B.,  N.  S.,  212,  219  ;  1  E.  D.  Smith's  £.,256  ;  4  Sandf. 
R.,  650. 

Fifth.  It  is  respectfully  submitted,  the  order  appealed 
from  should  be  reversed,  with  costs. 

N.  A.  CHADSEY,  /or  plaintiff  and  respondent. 
By  the  court,  CAEDOZO,  J.    The  action  is  to  recover  certain 
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personal  properly,  and  upon  an  affidavit  and  the  certificate 
of  the  sheriff,  that  the  property  has  been  eloiyned  and  con- 
cealed by  the  defendant,  so  that  it  could  not  be  taken  by 
the  sheriff,  an  order  under  subdivision  3,  of  section  179  of 
the  Code,  was  granted,  to  arrest  the  defendant.  A  motion 
to  vacate  the  order,  on  the  papers  on  which  it  was  issued, 
was  made  and  denied. 

The  grounds  on  which  the  motion  was  based,  and  on  which 
we  were  asked  to  reverse  the  decision  below,  are  :  1st.  That 
no  fact  is  stated  from  which  the  judge  could  conclude  that 
the  property  was  eloi-jned  or  concealed ;  and,  2d.  That  at  all 
events,  there  is  no  fact  from  which  it  can  be  inferred  that 
such  eloigning  or  concealment,  was  with  intent  that  the  pro- 
perty should  not  be  found  or  taken,  or  with  intenl  to  deprive 
the  plaintiff  of  the  benefit  thereof. 

Perhaps  the  statement  that  property  has  been  doiyned, 
that  is,  removed  to  a  distance,  may  be  considered  as  an  asser- 
tion of  a  fact,  and  not  being  disputed  in  the  case  by  any 
opposing  affidavit,  it  is  to  be  regarded  as  established  that 
the  defendant  did  remove  and  conceal  the  property.  But 
that  is  not  enough  under  the  statute,  to  justify  an  order  of 
arrest. 

The  statute  requires  before  that  remedy  shall  be  allowed, 
that  two  matters  shall  be  established,  viz :  1st.  That  the 
property  has  been  removed  or  concealed  by  the  defendant  ; 
and,  2d.  That  such  removal  or  concealment  was  with  intent 
that  it  should  not  be  found  or  taken  by  the  sheriff,  or  with 
the  intent  to  deprive  the  plaintiff  of  it. 

The  former  of  these  propositions  is  established,  but  not 
the  latter,  unless  we  infer  it  from  the  existence  of  the  former, 
which  the  statute  does  not  permit. 

Both  before  and  since  the  amendment  of  1857,  this  sec- 
tion has  been  construed  in  accordance  with  these  views. 
(Van  Neste  agt.  Gonover,  5  How.  Pr.  R.  148;  Roberts  agt. 
Randall,  Id.  327 ;  Pike  agt.  Lent,  4  Sandf.  8.  C.  R.  650 ; 
Midvey  agt.  Davison,  8  How.  Pr.  R.  Ill ;  Reimer  agt.  Nagel, 
I  E.  D.  Smith,  258.) 

To  give  any  other  construction  to  the  statute,  is  practi- 
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cally  to  declare  that  an  order  of  arrest  may  be  allowed  in 
every  case  where  the  property  has  either  been  removed  or 
concealed. 
I  think  the  order  below  should  be  reversed. 


SUPEEME  COUET. 

CAEOIINE  MUEBAY  agt.  MAEY  HARRISON  and  others. 

Where  on  26th  May,  1846,  a  lond,  accompanying  a  mortgage,  was  executed  in  the 
penalty  of  $8,000,  conditioned  to  pay  "  in  gold  and  silver  coin,  of  the  standard 
by  which  the  coins  of  the  United  States  were  regulated  by  the  laws  existing  on 
the  26th  day  of  May,  1846,"  the  sum  of  $4,000,  in  three  years  from  the  date 
thereof,  with  interest  at  the  rate  of  seven  per  cent  per  annum,  payable  semi- 
annually : 

Held,  that  a  payment  made  on  the  llth  of  December,  1865,  of  $4,151.66,  the 
amount  then  due  on  the  bond  and  mortgage,  in  legal  tender  notes,  satisfied  the 
bond  and  mortgage.  It  appearing  that  the  difference  in  value  at  the  time  of 
payment,  between  the  gold  and  silver  coiu  and  legal  tender  notes,  was  $2,000. 

New  York  Special  Term,  February,  1867. 

DEMURRERS  to  complaint. ' 

William  Harrison  executed  his  bond,  dated  May  26,  1846, 
to  Frederick  Bronson,  executor,  &c.,  of  Isaac  Bronson, 
deceased,  in  the  penalty  of  $8,000,  conditioned  to  pay  "  in 
gold  and  silver  coin,  of  the  standard  by  which  the  coins  of 
the  United  States  were  regulated  by  the  laws  existing  on  the 
26th  day  of  May,  1846,"  the  sum  of  $4,000,  in  three  years 
from  the  date  thereof,  with  interest  at  the  rate  of  seven  per 
cent  per  annum,  payable  semi-annually,  and  mortgaged  cer- 
tain property  as  collateral  security.  The  plaintiff  is  assignee 
of  this  bond  and  mortgage. 

The  premises  mortgaged  being  decreed  to  be  sold  in  par- 
tition, and  the  referee  being  directed  by  the  judgment  to 
pay  off  this  mortgage,  accordingly  paid  the  plaintiff,  on  the 
llth  of  December,  1865,  $4,151.66,  the  amount  then  due  on 
the  bond  and  mortgage,  in  legal  tender  notes.  This  pay- 
ment was,  by  special  order,  entered  in  the  action,  and  with 
consent  of  the  plaintiff,  made  "without  prejudice  to,  and 
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saving  her  right  to  be  paid  in  gold  and  silver,  according  to 
the  terms  of  said  bond  and  mortgage,"  and  a  balance  of 
$2,000,  being  the  difference  in  value  between  the  value  of  said 
notes  and  the  gold  and  silver  coin  agreed  to  be  paid,  and 
said  sum  of  $2,000,  was,  by  stipulation,  deposited  in  the  U. 
S.  Trust  Company,  as  a  substitute  for  the  mortgaged  prem- 
ises. 

Judgment  is  demanded,  adjudging  that  said  principal  and 
interest,  to  wit,  $4,15 1.G6,  was  payable  in  gold  and  silver 
coin,  and  that  the  money  in  court  be  paid  to  plaintiff. 

To  this  complaint  the  defendants  have  demurred,  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

H.  W.  EOBINSON,  for  defendants. 

I.  The  payment  to  the  plaintiff  of  the  amount  due  her 
on  the  llth  December,  1865,  on  the  bond  and  mortgage  in 
question,  to  wit,  the  sum  of  $4,151.66,  in  legal  tender  notes, 
was  a  full  aquitance  and  discharge  of  the  debt. 

The  act  of  the  United  States  congress,  of  February  20, 
1862,  and  March  3,  1863  (12  U.  S.  Statutes  at  Large,  341, 
711),  enact  that  these  notes  shall  "  be  lawful  money,  and  a 
legal  tender  in  payment  of  all  debts,  public  or  private,  within 
the  United  States,  except  for  duties  on  imports,  and  interest 
on  the  public  debt." 

The  validity  and  constitutionality  of  this  act  has  been 
maintained  in  this  state.  ( The,  Metropolitan  Bank  agt.  Van 
Dyck,  27  N.  Y.  ;  Myers  agt.  Rosevelt,  Id.  400 ;  Wilson  agt. 
Morgan,  30  Hoiv.  Pr.  E.  386  ;  Eagan  agt.  Powers,  39  Barb. 
427 ;  Eosevelt  agt.  Bull's  Head  Bank,  45  Barb.  579  ;  Kempion 
agt.  Bronson,  Id.  618  ;  Tliayer  agt.  Hedges  and  others,  23  Ind. 
141 ;  in  Indiana,  Reynolds  agt.  Bank  of  Indiana,  Am.  Law 
Reg.  N.  S.  669 ;  Michigan,  Van  Husen  agt.  Kanouse,  13  Mich.  ; 
Mass.  Wood  agt.  Bullens,  6  Allen,  516  ;  Iowa,  Warnibold  agt. 
Schlicting  16  Iowa,  243 ;  Troutman  agt.  Gotving,  Id.  115 ; 
Hentrager  agt.  Bates,  Id.  17,  172  ;  Missouri,  Henderson  agt. 
McPike,  March  31,  1862 ;  New  Hampshire,  George  agt.  City 
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of  Concord,  March,  1865  ;  Wisconsin,  Brcsteiibacli  agt.  Fame., 
14  IVis.  140 ;  CW.'  .  '  .  Reese  agt.  Stearns,  January,  1866.) 

The  prerogative  of  regulating  the  currency  rests  in  the 
United  States,  and  not  in  the  states. 

The  power  of  the  sovereign  to  alter  the  intrinsic  value  of 
money,  and  create  a  legal  tender  or  means  of  discharging 
debts  or  obligations,  by  payment  in  a  circulating  medium  or 
currency.  See  Lord  BACON'S  Law  Maxims,  vol.  3,  p.  231; 
"  JEstimatio  proeteriti  delicti  ex  post  facto  nunquam  crescit. 
And  yefc  in  all  civil  reckonings  the  alterations  shall  take 
place  ;  as  if  I  contract  with  a  laborer  to  do  some  work  for 
twelve  pence,  and  the  enhancing  of  money  cometh  before  I 
pay  him,  I  shall  satisfy  my  contract  with  the  sixpenny  piece 
so  raised."  (30  Law  Journal,  N.  S.  690 ;  Emp.  of  Austria 
agt.  Day,  1  J.  Davies'  R. ;  Gilbert  agt.  Brett,  and  cases  cited, 
27  N.  T.  455.) 

The  contract  to  pay  so  many  dollars  in  the  lawful  coin  of 
the  country  (the  coin  was  then  alone  composed  of  gold  and 
silver),  is  subsequently  satisfied  by  payment  of  anything 
which  the  law  makes  a*  lawful  tender. 

The  time  of  payment,  not  the  time  of  the  contract,  is  to 
be  regarded.  (Schoenberger  agt.  Watts,  1  Am.  Law  Reg.  N. 
S.  553  ;  Connor  agt.  Steaming  Griffin,  5  Jd.  45 ;  Swanson 
agt.  Coole,  Judge  INGRAHAM,  March,  1886 ;  N.  Y.  Transcript, 
April  6,  1866.) 

The  obligation  of  the  defendants  was  fully  discharged,  and 
judgment  should  be  given  in  their  favor. 

MORRIS  S.  MILLED,  for  plaintiff. 

I.  The  complaint  and  the  conditions  of  the  bond  and  mort- 
gage, show  the  intent  and  purpose  of  the  parties  to  the 
strument  to  have  been,  that  the  conditions  thereof  could  not 
be  satisfied,  except  by  the  payment  of  four  thousand  dollars 
in  gold  and  silver  coin,  of  the  standard  by  which  coins  of 
the  United  States  were  regulated  on  the  26th  day  of  May, 
1846,  as  therein  expressed. 

II.  An  express  contract  for  the  payment  of  gold  or  silver 
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dollars  in  specie,  is  legal,  and  will  be  enforced.  ( Gladstone 
agt.  Chamberlain,  U.  S.  Circuit  Court,  before  Judge  NELSON, 
on  demurrer,  before  Judge  SMALLEY  and  a  jury,  October  25, 
1866  ;  Prouty  agt.  Potter,  Supreme  Court,  N.  Y.;  Luting  agt. 
Atlantic  Mu.  Ins.  Co.  30  How.  Pr.  69 ;  Farr  agt.  Murstellan, 
2  Cranch,  10  ;  Miller  agt.  Hurd,  Kentucky  Ct.  of  Ap.;  Coucer 
agt.  The  Steaming  Griffin,  Am.  Law  Reg.  November  5,  1865, 
N.  S.  vol.  5,  No.  1,  affirmed  by  NELSON,  J.  August,  1865 ; 
Case  of  the  Ship  Rochambeau,  26  Bost.  Law  Rep.  p.  564 ;  cited 
Am.  Law  Reg.  November,  1865,  N.  S.  vol.  5,  No.  1 ;  0.  S. 
vol.  14 ;  Carpenter  agt.  Atherton,  28  How.  Pr.  R.  303.) 

III.  The  precise  question  before  the  court  is,  whether  the 
plaintiff  was  bound  to  receive  legal  tender  notes,  and  to 
satisfy  the  mortgage  before  coin  was  tendered?  and  not 
whether  she  can  recover  damages  for  a  breach  of  the  cove- 
nants of  the  bond  ;  and  she  is  in  the  same  legal  position  as 
before  she  received  the  legal  tender  notes.  The  plaintiff  did 
not  seek  to  enforce  the  payment  of  the  bond,  but  insisted 
on  the  payment  of  gold  and  silver  dollars  of  the  standard 
of  May  26,  -1846,  if  the  defendant  insisted  on  paying  the 
bond. and  mortgage. 

The  complaint  shows  that  the  plaintiff  thereupon,  without 
prejudice,  and  saving  all  her  rights  to  be  paid  in  coin, 
accepted  $4,151.66,  in  legal  tender  notes,  released  the  mort- 
gaged property,  and  the  sum  of  $2,000  was  substituted  in 
lieu  thereof,  as  the  stipulated  amount  of  the  damage  or  dif- 
ference between  coin  and  currency,  and  was  deposited,  to 
be  paid  over  to  the  plaintiff  if  this  court  should  adjudge 
that  she  is  right  in  claiming  that  the  bond  could  not  be  sat- 
isfied except  its  conditions  for  the  payment  in  coin,  as 
expressed  therein,  be  fulfilled. 

1.  Therefore,  the  plaintiff  has  waived  none  of  her  rights 
to  the  difference,  by  accepting  the  legal  tender  notes. 

2.  The  damages  or  difference  in  value  having  been  fixed 
by  the  parties  at  $2,000,  arguments  or  cases  cited  by  counsel 
on  behalf  of  the  defendants,  showing  that  although  the 
plaintiff  might  have  refused  to  satisfy  the  bond  and  mort- 
gage, if  coin  had  not  been  tendered,  yet  that  had  she  com- 
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menced  an  action  at  law  in  case  .of  non-payment,  she  could 
recover  no  damages  by  reason  of  a  technical  breach  of  the 
condition,  upon  the  theory  that  the  law  adjudges  legal  ten- 
der notes  equal  in  value  to  gold  and  silver  coins  of  equal 
denominations,  are  not  in  point. 

IV.  The  cases  of  Bodes  agt.  Bronson  (Court  of  Appeals,  34 
N.  Y.  B.  p.  649),  and  Kempton  agt.  Branson  (45  Barb.  Sup. 
C.  B.  p.  610),  are  distinguished  from  this  case,  because  in 
those  cases  the  words  "  gold  and  silver  "  dollars,  are  followed 
by  and  qualified  with  the  words  "  lawful  money  of  the  Uni- 
ted States,"  in  lieu  of  the  words  "  of  the  same  standard  as 
regulated  by  law  May  26,  1846." 

V.  The  government  requires  duties  on  imports  to  be  paid 
in  gold  and  silver  coin,  and  there  is  no  statute  principle  of 
law  or  of -public  policy  (vide  act  of  February  25, 1862),  which 
makes  the  contract  for  the  purchase  or  payment  of  coin 
illegal ;  nor  is  there  any  distinction  in  principle  between  a 
contract  for  specie  or  coin  to  be  delivered  immediately,  anc? 
a  contract  in  the  form  of  a  bond  and  mortgage. 

VI.  The  obligor  of  a  bond,  in  consideration  of  the  delivery 
to  him  of  a  certain  number  of  pieces  of  gold  and  silver  coin 
of  certain  standard  at  the  date  of  the  contract,  promised  to 
re-deliver  a  certain  number  of  pieces  of  gold  and  silver,  of 
a  specified  size,  weight,  form  and  quality,  and  the  words 
describing  them  as  dollars,  are  descriptive  merely. 

The  fact  that  a  piece  of  gold  or  silver  is  placed  in  a  die 
and  stamped  by  the  government,  which  requires  it  in  pay- 
ment of  duties  on  imports,  ought  not  to  reduce  its  value. 

VII.  A  contract  to  deliver  goods  or  chattels,  is  a  "  debt ;" 
but  not  within  the  statute,  to  be  satisfied  by  a  tender  of  legal 
tender  notes  ;  and  in  this  case  the  contract  to  pay  is  a  con- 
tract to  deliver.     (See  Webster's  Dictionary :  Debt,  n.  v.  Pay  ; 
"  DEBT,  n.  L.  debtitum,  contracted.     1.  That  which  is  due  from 
one  person  to  anotJier,  whether  money,  goods  or  services.    PAY, 
v.  F.  payer.     1.  To  discharge  a  debt  ;  to  deliver  to  a  creditor 
the  value  of  the  debt  either  in  money  or  goods,  to  his  acceptance 
or  satisfaction") 

VIII.  The  decision  in  Wilson  agt.  Morgan  (30  How.  Pr. 
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E.  386),  is  not,  it  is  submitted,  based  upon  principles  of  law 
or  justice,  and  cannot  be  sustained. 

IX.  "While  gold  and  silver  coin  is  regarded  as  money,  and 
the  standard  of  value  by  all  nations,  commercial  conveni- 
ence, credit  and  good  faith,  as  well  as  public  policy,  partic- 
ularly in  a  commercial  city  like  New  York,  require  that  con- 
tracts of  this  character  should  be  deemed  valid  and  binding, 
and  enforced  by  the  courts. 

SUTHERLAND,  J.  I  shall  treat  the  demurrers  to  the  com- 
plaint, which  are  general,  as  presenting,  and  intending  to 
present  for  decision,  the  single  question,  whether  the  plain- 
tiff must  deem  herself  and  her  bond  and  mortgage  satisfied 
by  the  $4,151.66,  which  she  has  received  in  legal  tender 
notes,  or  whether  she  is  entitled  to  receive  in  addition  thereto 
the  $2,000  in  legal  tender  notes  deposited  in  the  United 
States  Trust  Company,  under  the  order  of  the  court  in  the 
partition  suit,  by  arrangement  between  the  parties,  as  and 
for  the  difference  between  $4,151.66  (the  amount  due  on  the 
bond  and  mortgage  for  principal  and  interest),  and  the  mar- 
ket value  of  a  certain  quantity  or  number  of  pieces  of  gold 
or  silver  coin,  of  the  standard  mentioned  in  the  condition 
of  the  bond,  amounting  by  tale,  or  denominationally,  to  the 
same  sum. 

In  my  opinion,  it  inevitably  follows  from  the  decision  of 
the  court  of  appeals  in  Meyer  .agt.  Roosevelt  (27  N.  Y.  B.  p. 
400),  holding  the  legal  tender  act  to  be  constitutional  and 
valid,  not  only  as  to  contracts  made  after  the  passage  of  the 
act,  but  also  as  to  contracts  made  before,  that  this  court 
must  consider  the  plaintiff's  bond  and  mortgage  fully  paid 
and  satisfied  by  the  $4,151.66,  which  she  has  received  in 
legal  tender  notes,  and  that  there  must  be  judgment  for  the 
defendants  on  the  demurrers. 

The  condition  of  the  bond  (dated  May  26, 1846),  is  to  pay 
$4,000  in  three  years  from  the  date,  "  in  gold  or  silver  coin, 
of  the  standard  ty  which  the  coins  of  the  United  States  ivere 
regulated,  by  the  laws  existing  on  the  %6th  day  of  May,  1846, 
with  interest  at  the  rate  of  seven  per  cent  per  annum,  pay- 
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able  on  the  26th  day  of  November,  in  each  and  every  year, 
in  coin  as  aforesaid." 

Gold  and  silver  are  used  not  only  for  coinage,  but  exten- 
•sively  for  various  other  useful  purposes;  hence,  gold  and 
silver  bullion,  as  a  commodity,  or  as  merchandize,  has  an 
intrinsic  value,  not  only  for  coinage,  but  for  such  other  pur- 
poses ;  and  hence  gold  or  silver  coin  has  an  intrinsic  value 
as  a  commodity,  or  as  merchandize,  and  may  be  treated  as 
such  by  parties  in  making  contracts  ;  and  in  construing  and 
enforcing  contracts,  I  do  not  see  why  the  courts  should  not 
treat  gold  or  silver  coin  as  the  parties  have  treated  it  by 
their  contract. 

The  coinage  or  stamping  of  portions  or  pieces  of  these 
metals,  alloyed  with  baser  metals,  by  government  preroga- 
tive, fixes  the  value  of  such  pieces  as  money,  or  coined 
money,  but  the  regulated  standard  of  gold  or  silver  coin  of 
a  given  weight,  that  is,  the  proportion  by  weight  of  its  fine 
mejbal  and  alloy,  determines  its  relative  value  as  a  commod- 
ity- 

Before  the  legal  tender  act,  money  meant  coined  money, 
in  all  legal  proceedings  to  enforce  the  payment  or  collection 
of  money  debts. 

It  was  the  office  of  money,  or  coined  money,  not  only  to 
measure  the  money  value  of  all  commodities,  even  its  own 
value,  viewed  or  treated  as  a  commodity,  but  also  to  pay  or 
satisfy  money  debts.  '  Indeed,  if  one  may  be  excused  for 
uttering  euch  a  mere  verbal  truism,  value  in  the  abstract,  or 
as  measured  by  money,  could  not  be  expressed  without 
money.  Hence  it  is  evident  that  before  the  legal  tender  act, 
it  followed  from  the  office  or  capacity  of  coined  money,  the 
coinage  system  of  the  United  States,  its  adopted  unit  of 
value,  and  the  power  of  congress  to  coin  money,  and  to  reg- 
ulate the  value  of  coins,  that  a  promise  to  pay  one  hundred 
dollars,  was  in  legal  effect  a  promise  to  pay  at  the  option  of 
the  promissor,  one  hundred  dollars  in  any  coin  which  might 
be  a  legal  tender  for  one  hundred  dollars  at  the  time  of  pay- 
ment;  and  hence,  that  a  note  for  one  hundred  dollars,  and 
a  note  for  one  hundred  dollars  payable  in  one  hundred  silver 


IsEW  YOEK  PRACTICE  REPORTS.  97 

Murray  agt.  Harrison. 

dollars,  or  in  one  hundred  gold  dollars,  or  in  five  double 
eagles,  or  ton  eagles,  or  twenty  half  eagles,  with  or  without 
the  additional  words  "  lawful  or  current  money  of  the  Uni- 
ted States,"  was  the  same  in  legal  effect ;  for  in  either  case, 
the  note  could  have  been  paid  in  silver  dollars,  or  in  either 
of  the  gold  coins. 

My  excuse  for  these  extremely  elementary  remarks,  must 
be  the  peculiar  character  of  the  contract  in  this  case. 

The  contract  is  to  pay  $4,000  (the  principal  mentioned  in 
the  condition  of  the  bond)  and  the  interest,  in  gold  or  silver 
coin,  of  the  standard  by  which  the  coins  of  the  United 
States  were  regulated  by  the  laws  on  the  26th  day  of  May, 
1846,  the  date  of  the  bond. 

As  the  standard  of  a  gold  and  silver  coin  of  a  given 
weight,  determines  its  relative  value  as  bullion  or  a  com- 
modity, the  contract  may  be  said  to  be  to  pay  $4,000  and 
interest,  in  gold  or  silver  coin,  of  the  value  of  like  coin  of  a 
certain  standard  specified  in  the  contract. 

It  is  plain  then,  that  by  the  contract  the  parties  to  it 
treated  the  gold  or  silver  coin  to  be  paid  or  tendered  as  a 
commodity,  or  as  specific  articles  of  a  commodity,  for  the 
coin  is  to  be  valued  ;  of  course  valued  in  money ;  in  dollars 
and  cents. 

By  the  contract,  the  coin  tendered  in  payment  is  to  be  val- 
ued, and  if  not  of  the  value  or  standard  called  for  by  the 
contract,  then  the  difference  in  values  is  also  to  be  paid  or 
tendered. 

The  values,  and  the  difference  between  them,  must,  of 
course  be  expressed  in  money,  in  dollars  and  cents. 

Now,  the  thing,  the  coin,  which  by  the  contract  is  to  be 
valued  in  money,  cannot,  by  the  contract,  be  treated  as 
money.  Money,  and  the  thing  which  it  is  to  measure  and 
express  the  value  of,  cannot  both  be  viewed  or  treated  as 
money,  even  though  that  thing  be  gold  or  silver  coin. 

It  is  evident  then,  that  the  parties  to  the  contract,  by  it 
treated  the  coin  in  which  the  bond  is  payable,  as  a  com- 
modity, which  by  the  contract  was  to  be  of  a  certain  value, 
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or  of  a  value,  the  means  of  ascertaining  which  are  fixed  by 
the  contract. 

The  court  must  treat  the  coin  in  which  the  bond  is  paya- 
ble, as  the  parties  to  the  contract  by  the  contract  have 
treated  it ;  and  what  is  the  result  ?  Of  course,  the  result 
is,  that  the  court  must  view  the  contract  as  a  contract  to  pay 
a  certain  sum  of  money,  a  money  debt,  in  a  certain  com- 
modity, or  in  specific  articles  of  a  certain  commodity,  at  a 
certain  price  or  valuation  fixed  or  provided  for  by  the  con- 
tract. And  what  is  the  legal  result  ? 

It  must  be  deemed  settled,  that  a  contract  for  the  pay- 
ment of  a  certain  sum  of  money,  a  note  for  instance,  in  spe- 
cific articles,  at  a  certain  price  or  valuation,  gives  to  the 
paying  party  the  option  or  privilege  of  paying  the  money, 
in  such  specific  articles,  at  the  price  or  valuation  ;  but  does 
not  give  to  the  party  entitled  to  receive  payment,  the  right 
to  enforce  payment  in  such  articles,  at  the  price  named,  or 
any  other  price  or  valuation  ;  that  the  paying  party  may 
pay  in  the  specific  articles  or  commodity,  at  the  price  or 
valuation,  but  that  the  receiving  party  must  receive  his  debt 
in  money,  if  legally  tendered.  (Pinney  agt.  Gleason,  5  Wend. 
394 ;  Smith  agt.  Smith,  2  JoJms.  235 ;  Brooks  agt.  Hubbard, 
3  Conn.  58,  60 ;  Fletcher  agt.  Derickson,  3  Bosiv.  181.) 

Of  course,  it  follows  if  the  legal  tender  act  had  not  been 
passed,  but  congress  after  the  date  of  the  bond,  had  mate- 
rially debased  or  lowered  the  standard  of  gold  and  silver 
coin,  that  the  plaintiff  would  have  been  obliged  to  receive 
payment  of  her  debt  in  such  debased  gold  or  silver  coin,  by 
tale  or  count ;  that  her  debt  could  have  been  paid  in  any 
gold  or  silver  coin,  at  its  then  regulated  standard  or  value 
as  coin  or  money,  which  was,  or  might  be,  a  legal  tender  for 
such  a  sum  or  amount  of  money.  It  is  plain  that  this  result 
would  have  followed,  from  the  very  terms  of  the  contract, 
and  without  reference  to  the  considerations  that  it  was  the 
evident  intention  of  Bronson,  to  whom  the  bond  was  exe- 
cuted as  executor,  by  the  contract  to  protect  the  estate  tinder 
his  charge,  against  the  power  of  congress  to  regulate  the 
value  of  coins ;  of  course  to  debase  them ;  and  that  no 
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court  could  aid  a  party  in  thus  undertaking  by  contract  to 
thwart  or  evade  a  conceded  power  of  congress. 

The  very  terms  of  the  contract  compels  the  court  to  hold, 
that  the  plaintiff's  claim  is  not  for  the  coin  to  be  valued,  01 
for  its  value,  but  that  her  claim  is  for  her  money  debt, 
expressed  in  dollars,  and  the  interest  on  it,  by  the  contrac* 
to  be  paid  in  gold  or  silver  coin,  &c. 

I  am  not  aware  that  the  'standard  or  weight  of  gold  or  silver 
coins  (except  the  weight  of  half  dollars  and  smaller  silver 
coins,  by  the  act  of  1853,  and  which,  by  the  act,  are  made  a 
legal  tender  for  sums  not  exceeding  five  dollars)  has  been 
lowered,  or  lessened,  or  altered,  since  the  date  of  the  bond. 
I  cannot  see,  therefore,  how  there  could  have  been  occasion 
for  saying  what  has  been  said,  as  to  its  construction,  legal 
effect,  &c.,  if  the  legal  tender  act  had  never  been  passed  ; 
but  the  legal  tendar  act  was  passed,  and  has  been  held  con- 
stitutional by  a  court  which  controls,  and  has  a  right  to 
control,  the  decisions  of  this  court. 

The  act  does  not  declare  legal  tender  notes  to  be  coins. 
The  most  sanguine  alchemist  that  ever  lived  probably  never 
dreamed  of  converting  paper  into  either  gold  or  silver. 

A  ten  dollar  legal  tender  note  does  not  purport  on  its 
face  to  be  ten  dollars,  but  does  purport  on  its  face  to  be  a 
promise  to  pay  ten  dollars.  On  its  face  it  purports  to  be  a 
promise  to  pay  money,  not  to  be  money.  But  the  act  does 
declare  that  these  notes  "  shall  be  lawful  money,  and  a  legal 
tender  in  payment  of  all  debts,  public  and  private,  within 
the  United  States,  except  duties  on  imports  and  interest  on 
government  bonds,  which  shall  be  paid  in  coin." 
.  Now,  anything  which  is  a  legal  tender  for  a  money  debt, 
which  a  party  is  by  law  obliged  to  receive  in  payment  of  his 
money  debt,  must  be  money,  or  considered  to  be  money,  for 
it  performs  an  office,  or  has  a  capacity,  which  nothing  but 
money  can  perform  or  have. 

It  necessarily  follows,  then,  from  the  terms  and  legal  effect 
of  the  terms  of  the  plaintiff's  bond  or  contract,  and  from  the 
legal  tender  act,  and  the  controling  decisions  affirming  its 
constitutionality,  that  I  must  hold,  as  the  complaint  shows 
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that  the  plaintiff  had  received  $4,151.66,  the  amount  due  on 
the  bond  for  principal  and  interest,  in  legal  tender  notes, 
that  the  bond  has  been  paid,  and  that  she  must  consider 
herself  and  her  bond  both  satisfied  by  such  payment,  for 
such  is  the  controling  law  of  the  case. 

Of  course,  any  one  must  see  that  when  gold  or  silver  coin 
is  the  subject  of  a  contract  of  purchase  and  sale  and  delivery, 
or  of  pledge,  or  of  special  deposit,  or  of  an  unlawful  conver- 
sion, it  is  perfectly  consistent  with  the  foregoing  views  and 
conclusions  arrived  at,  for  the  court  to  treat  it  as  a  commo- 
dity, and  apply  the  same  rule  of  damages  .for  its  non-delivery 
or  unlawful  conversion  as  would  be  applied  for  the  non- 
delivery or  unlawful  conversion  of  any  other  article  or  com- 
modity. 

And  to  prevent  misapprehension  of  what  has  been  said, 
and  in  view  of  several  of  cases  growing  out  of  the  legal  ten- 
der act,  cited  on  the  argument,  and  which  I  have  not  time 
more  particularly  to  refer  to,  I  will  go  further  and  say,  if  A. 
B.,  in  the  present  condition  of  things,  agrees  to  sell  and 
deliver  one  hundred  bushels  of  wheat  to  C.  D.,  or  to  perform 
certain  services  for  C.  D.,  for  one  hundred  dollars  in  gold  or 
silver  coin,  that  I  do  not  see  why  this  court  cannot  and 
ought  not  to  treat  the  agreement  as  an  agreement,  in  the 
one  case,  to  exchange  one  commodity  for  another  commo- 
dity, and,  in  the  other  case,  as  an  agreement  to  exchange  or 
render  certain  services  for  a  certain  commodity. 

An  agreement  to  pay  so  many  dollars  in  coin,  or  in  coin 
at  a  certain  valuation,  by  tale  or  weight,  is  one  thing  ;  but 
an  agreement  to  pay  so  many  dollars,  or  to  render  certain 
services,  or  deliver  a  certain  commodity,  for  coin,  by  tale  or 
weight,  is  another  thing. 

The  result  of  the  legal  tender  act  is,  that  gold  and  silver 
coin  have  practically  ceased  to  be  currency,  and  have 
become,  except  as  to  the  government,  practically  exclusively 
a  commodity,  and  are  bought  and  sold,  and  speculated  in, 
and  commonly  viewed  and  treated  as  such. 

Why  should  a  court  ignore  this  state  of  things,  unless 
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compelled  to  do  so  by  the  terms  of  the  contract,  or  by  force 
of  the  legal  tender  act  ? 

Why  should  not  A.  B.  and  C.  D.  be  presumed  to  have 
made  the  supposed  agreement,  in  view  of  the  fact  that  gold 
and  silver  com  has,  as  between  individuals,  become  exclu- 
sively a  commodity  —  in  view  of  the  fact  that  a  gold  eagle  is 
worth  fourteen  or  fifteen  dollars  in  legal  tender  notes? 
Why  should  not  the  court  consider  A.  B.  and  C.  D.  as  hav- 
ing, by  their  supposed  agreement,  treated  the  coin  to  be 
paid  for  the  commodity  or  services  as  a  commodity,  and  the 
words  one  hundred  dollars,  as  used  by  them  for  the  purpose 
of  designating  the  quantity  or  number  of  pieces  of  coin,  at 
t  their  stamped  or  coined  value  as  money,  to  be  delivered  or 
paid  ?  And  if  A.  B.  and  C.  D.  have  so  treated  it  by  their 
supposed  agreement?  why  should  not  the  court  so  treat  it, 
and  consider  C.  D.'s  agreement  as  substantially  an  agree- 
ment to  deliver  a  certain  quantity  or  number  of  pieces  of 
coin,  as  a  commodity  for  a  certain  other  commodity,  or  for 
certain  .services. 

In  examining  the  plaintiff's  case  of  a  money  debt,  and  her 
rights  under  her  money  bond  in  view  of  the  legal  tender  act, 
I  have  not  intended  to  say  anything  not  consistent  with  the 
conclusion  that  if,  in  the  supposed  case,  A.  B.  delivered  the 
wheat  or  performed  the  services  according  to  agreement  on 
his  part,  and  C.  D.  did  not  pay  or  deliver  the  coin  accord- 
ing to  agreement  on  his  part,  he  would  be  legally  liable  to 
pay  the  value  of  the  coin  in  dollars,  that  is  practically  in 
legal  tender  notes,  for  practically  legal  tender  notes  are 
money,  and  represent  dollars. 

The  agreement  on  C.  D.'s  part,  in  the  supposed  case,  is 
not  to  pay  so  many  dollars,  nor  to  pay  so  many  dollars  in 
coin,  or  in  coin  at  a  certain  valuation,  but  is  an  agreement 
to  pay  so  many  dollars  in  coin  for  the  wheat  or  for  the 
services. 

'No  debt  or  duty  is  due  from  him  until  A.  B.  delivers  the 
wheat  or  performs  the  services,  and  when  A.  B.  does  this, 
the  terms  of  the  supposed  agreement  would  not  compel  the 
court  to  hold  that  a  money  debt  of  one  hundred  dollars  was 


102       SEW  YORK  PRACTICE  REPORTS. 

Home  Insurance  Go.  agt.  The  Western  Transportation  Co. 

due  from  C.  D.,  and  I  do  not  see  why  the  court  should  not 
hold,  considering  the  circumstances  under  which  the  sup- 
posed agreement  was  made,  and  with  reference  to  which  the 
parties  must  be  presumed  to  have  contracted,  that  C.  D.'s 
duty  was,  on  performance  by  A.  B.,  either  to  deliver  the 
coin  or  to  pay  its  value  in  legal  tender  notes. 

There  must  be   judgment  for    the  defendants   on  the 
demurrers,  with  costs. 


NEW  YOEK  SUPEEIOE  COUET 

THE   HOME  INSURANCE  COMPANY,   Eespondents   agt.   THE 
WESTERN  TRANSPORTATION  COMPANY,  Appellants 

Where  the  plaintiffs,  an  insurance  company,  bring  an  action  to  recover  damages 
for  au  injury  to  a  cargo  of  grain  on  board  of  a  vessel,  caused  by  tho  negligence 
of  the  defendants  as  common  carriers,  and  claim  such  damages  by  a  title 
derived  from  the  consignees  of  the  cargo,  acquired  before  the  commencement 
of  the  action — they  having  insured  the  cargo  on  its  voyage  under  an  open 
policy — any  settlement  made  by  the  defendants  with  the  consignees  for  such 
claim,  unless  such  defendants  had  no  notice  of  such  assignment  to  the  plaintiffe, 
would  not  prevent  a  recovery  by  the  plaintiffs. 

Also,  if  the  plaintiffs  had  a  right  in  equity  to  such  assignment,  before  such  settle- 
ment, and  the  defendants  knew  the  facts  out  of  which  such  equitable  right 
arose,  a  settlement  made  in  fraud  of  such  right  would  be  void. 

It  appears  to  be  well  settled  in  this  state  and  in  Massachusetts,  that  where  an 
owner  of  goods  insured,  and  damaged  by  perils  insured  against,  abandons  all 
spes  recuperandi  to  the  underwriter,  th«  latter,  on  paying  the  loss,  is  entitled  to 
be  subrogated  to  all  the  rights  of  the  insured,  to  recover  against  third  parties 
who  caused  tho  damage,  by  neglect  or  otherwise. 

A  common  carrier  is  an  insurer  as  well  as  the  underwriter,  and  his  rights  seem  to 
depend  entirely  on  the  action  of  the  owner,  who  may,  by  previous  agreement, 
give  either  the  preference  in  having  a  claim  against  the  other,  In  case  of  a  loss. 

It  seems,  that  the  payment  by  the  plaintiffs  (underwriters)  of  the  loss  alone,  par- 
ticularly as  a  total  one  of  the  grain  damaged,  entitled  the  plaintiffs  to  be  subro- 
gated to  the  rights  of  the  consignees,  so  far  as  such  loss  was  concerned. 

General  Term,  October,  1866.    Heard  October  18, 1866. 

Before  EOBERTSON,  CL  J.,  MONELL,  J. 

THIS  action  was  brought  to  recover  damages  for  injury  to 
a  cargo  of  wheat  on  board  of  a  vessel  on  the  Erie  canal,  in 
the  year  1860,  caused  by  the  negligence  of  the  defendants 
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in  their  transportation  of  it  as  common  carriers  from  Buffalo 
to  New  York.  The  plaintiffs  claimed  such  damages  by  a 
title  derived  from  the  consignees  of  such  cargo  (Messrs.  L. 
Eoberts  &  Co.),  and  acquired  before  the  commencement  of 
this  action.  The  plaintiffs  insured  such  cargo  on  its  voyage, 
under  an  open  policy.  The  defendants  gave  a  bill  of  lading 
for  its  delivery  absolutely  to  the  consignees,  in  the  same 
condition  as  when  shipped,  "  damage  or  deficiency  in  quan- 
tity to  be  deducted  from  the  charges."  The  cargo  was  dam- 
aged by  water,  near  a  place  called  Fort  Plain.  An  agent 
of  the  defendants  (Stout)  immediately  informed  the  con- 
signees of  the  injury.  An  agent  of  the  latter  (Higgins) 
forthwith  notified  the  plaintiffs  thereof.  The  cashier  and 
general  agent  of  the  defendants  (Clapp)  also  telegraphed, 
shortly  after,  to  an  agent  of  the  plaintiffs  (Gary),  to  "  take 
charge  of  the  cargo  on  account  of  whom  it  might  concern." 
Such  agent  (Cary),  after  removing  the  cargo  from  the 
boat,  during  the  same  year,  sold  the  damaged  portion 
(1,781 16-60th  bushels),  with  the  approbation  of  an  agent  of 
the  defendants  (Chase),  and  in  the  following  spring  tran- 
shipped the  residue  by  another  vessel  (the  Northampton- 
shire) to  New  York,  where  it  was  received  by  the  con- 
signees. They,  by  their  agent  (Requa),  gave  a  receipt  for 
such  grain,  on  the  9th  of  May,  1861,  to  the  defendants' 
agent  (Stout),  in  the  following  words  and  figures : 

"Received,  New  York,  May  9,  1861,  from  the  Western 
Transportation  Company,  per  boat  Northamptonshire,  in 
good  order,  as  marked  in  the  margin,  subject  to  the  terms 
and  conditions  of  the  notice  of  the  arrival  of  this  property 
from  said  company,  herewith  served,  fifty-seven  hundred 
and  twenty  bushels  of  wheat,  less  seventeen  hundred  and 
eighty-one  and  sixteen-sixtieth  bushels,  received  by  con- 
signees at  Fort  Plain,  from  boat  Lyman  Denison." 

On  the  back  of  such  receipt,  when  signed,  were  the  follow- 
ing words  and  figures : 

"  Fr't  from  Oswego,  3,938  44-60  bu.  C.  B $590  81 

1,781 16-60,  49-60 87  81 

"Advance  charges,  $457 -. 457  60 
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"  Days  interest  on  $457.60 13  96 


61,149  38 
"  Towing 8  00 


61,157  38 
"  Less  for  general  average 50  00 

$1,107  38 
"562-60  bush,  short  ($1.30) 72  85 


$1,034  53" 

On  the  20th  of  May  following,  the  plaintiffs,  after  receiv- 
ing the  proceeds  of  the  sales  of  the  damaged  grain,  paid  the 
consignees  the  full  amount  of  then*  loss  ($2,600) ;  and  the 
latter  thereupon  executed  a  written  assignment  to  the 
former  of  all  their  claims  upon  the  master  of  the  vessel  by 
which  such  gram  was  shipped,  or  any  other  person,  for  dam- 
age thereto. 

The  complaint  alleges  the  shipment  of  the  grain  in  ques- 
tion, the  undertaking  to  the  consignees  by  the  master  of  the 
vessel  in  which  it  was  shipped,  as  agent  of  the  defendants, 
to  transport  it  safely,  and  the  injury  by  their  negligence  iii 
its  voyage.  Also,  the  assignment  by  the  consignees  of  all 
their  claims  for  such  damage,  before  the  commencement  of 
this  action.  The  answer  takes  issue  upon  all  the  allegations 
in  the  complaint,  except  so  far  as  the  same  are  admitted 
therein.  It  then  alleges  that  certain  advances  made  by  the 
shippers  were  to  be  refunded  in  case  the  vessel  by  which 
such  grain  was  shipped  was  frozen  in  the  canal,  so  as  to  be 
unable  to  perform  her  voyage ;  that  the  vessel  was  compelled 
to  suspend  the  prosecution  of  her  voyage  by  such  freezing, 
of  which  notice  was  given  to  such  consignees ;  that,  there- 
upon, the  consignees  and  the  plaintiffs  took  possession  of 
such  wheat,  and  received  and  stored  it  at  the  place  of  deten- 
tion. Also,  that  the  damage  to  such  cargo  was  caused  by 
drawing  off  the  water  of  the  canal  by  the  state  officers  hav- 
ing charge  thereof.  Also,  that  before  the  assignment  to  the 
plaintiffs  of  the  claim  in  suit,  the  damage  and  injury  to  such 
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cargo  was  agreed  upon,  adjusted  and  settled  between  the 
defendants  and  the  consignees,  which  included  the  cause  of 
action  as  set  out  in  the  complaint. 

All  the  issues  in  the  action  were  referred  to  a  referee,  to 
hear  and  determine.  No  evidence  was  given  on  the  trial 
before  such  referee  of  the  cause  of  damage  to  the  cargo  in 
question. 

On  such  trial,  the  defendants'  agent,  Stout,  testified,  in 
substance,  that  he  made  a  settlement  with  Requa,  the  agent 
of  the  consignees  (L.  Roberts  &  Co),  Its  figures  were  on 
the  back  of  the  receipt,  which  was  that  before  mentioned, 
dated  May  9,  1861.  They  were  a  statement  of  the  settle- 
ment in  full.  While  making  such  settlement,  the  matter  of 
the  transfer  of  a  portion  of  the  cargo  of  the  Lyman  Denison  to 
the  vessel  by  which  it  was  finally  brought  to  New  York  (the 
Northamptonshire],  ivas  talked  over.  A.  claim  was  made  for 
a  deficiency  of  fifty-six  bushels,  also  for  damage  to  the  cargo, 
in  addition  to  the  sum  of  fifty  dollars  mentioned  in  such  state- 
ment, which  was  allowed.  Other  claims  were  made,  which 
he  refused.  On  being  cross-examined,  he  stated  that  he 
then  knew  that  part  of  the  cargo  of  the  L.  Denison  was  not 
there  to  deliver ;  and,  first,  that  he  did  not,  and  then  that 
he  did,  know  that  it  had  been  sold  or  damaged,  and  taken 
out  and  sold ;  that  they  talked  about  the  part  not  delivered, 
but  couldn't  say  what  it  was,  as  it  was  four  years  previously. 
Mr.  Requa  claimed  for  the  full  amount  of  the  difference 
between  what  was  delivered  and  the  amount  in  the  bill  of 
lading,  and  no  other  claim  was  referred  to.  The  witness  had 
no  figures  before  him  of  the  damage  at  Fort  Plain.  The 
item  in  the  bill,  "Less  for  general  average,"  was  what  he 
called  the  damage.  He  could  not  tell  how  they  got  at  the 
figures.  The  clerk  of  the  consignees  (Requa)  testified  that 
he  signed  the  receipt ;  the  business  was  done  between  Stout 
and  himself,  but  he  did  not  recollect  that  anything  was  said 
or  done  about  the  damaged  part  of  the  cargo,  or  any  discus- 
sion of  the  claim.  He  thought  it  was  not  embraced.  He  also 
testified  ib  was  customary  to  make  a  deduction  in  such 
cases;  he  did  not  know  why.  An  adjuster  of  losses 
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(Higgins)  testified  that  "  there  was  always  made  a  deduction 
of  fifty  dollars  from  the  freight  bill  on  cargoes  of  grain,  * 
':'~  irrespective  of  the  extent  of  the  damage  or  amount  of 
loss ;"  it  was  generally  deducted  by  the  consignee  out  of  the 
weight,  in  the  regular  course  of  business." 

On  the  trial,  the  witness  Eequa  testified  he  paid  a  certain 
sum  ($257.38),  which  was  the  balance  due  according  to  the 
settlement,  and  took  a  receipt.  A  blank  form  of  a  policy  of 
insurance,  purporting  to  be  made  by  the  plaintiff,  but  not 
signed  by  any  person,  without  any  statement  in  it  of  any 
party,  amount  or  subject  insured,  any  voyage,  duration  of 
the  risk  or  premium,  was  introduced  hi  evidence,  and  its 
admission  excepted  to  by  the  defendants;  but  no  motion 
was  made  to  strike  it  out.  It  contained  a  provision  that  there 
was  to  be  no  abandonment  of  the  subject  insured,  and  another, 
that  "  should  any  loss  or  damage  under  that  policy  be  occa- 
sioned by  any  other  vessel,  person,  or  persons,  in  such  man- 
ner that"  the  latter  "should  be  liable  therefor,  then  all 
claims  for  such  loss  or  damage  should  be  assigned  to  the 
company,  for  their  benefit,  in  proportion  to  the  amount  of 
such  loss  sustained  by  them." 

The  referee  made  a  report,  whereby  he  found  as  facts : 
the  shipment  of  the  cargo,  its  damage  by  water,  its  abandon- 
ment to  the  plaintiffs,  the  taking  possession  of  it  by  them, 
the  sale  by  them  of  the  damaged  wheat,  the  reshipment  of 
the  residue  to  New  York,  the  receipt  thereof  by  the  con- 
signees, the  assignment  by  such  consignees  of  their  claim 
for  damages  in  consideration  of  the  payment  by  the  plain- 
tiffs to  them  of  their  loss  ($2,461.98),  and  a  settlement  three 
days  afterwards  by  the  defendants  with  such  consignees  for 
freight  and  charges,  the  former  receiving  and  giving  a 
receipt  for  the  balance  due,  in  which  an  allowance  was  made 
for  a  certain  number  of  bushels  (56  2-100)  short  delivered. 
He  also  stated  therein,  as  matter  of  law,  that  "  by  reason 
of"  the  abandonment  of  the  goods  to  the  insurers,  their 
payment  of  the  loss  on  their  policy,  and,  "  by  virtue  of  "  the 
assignment  to  them,  they  were  subrogated  to  all  the  rights 
of  consignees  in  the  bill  of  lading ;  and  that  the  circum- 
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stances  of  the  case  constituted  notice  to  the  defendants  of 
the  intervening  rights  of  the  plaintiffs  as  insurers  of  the  pro- 
perty injured ;  and  their  settlement  with  the  consignes 
"  was  without  effect  on  the  previously  acquired  rights  of  the 
plaintiffs,  and  did  not  adjust  or  settle  any  part  of  the  claim 
made  in  this  action ;"  and  that  the  plaintiffs  were  entitled 
to  recover  against  the  defendants  the  amount  of  such  liqui- 
dated damages,  with  interest. 

Exceptions  were  taken  to  such  findings  by  the  defendants, 
and  they  appealed  from  the  judgment,  which  appeal  was 
now  heard. 

J.  HUBBELL,  for  defendants,  appellants. 

"W.  ALLEN  BUTLER,  for  plaintiff's,  respondents. 

KOBERTSON,  Ch.  J.  The  plaintiffs  in  this  case,  if  they 
were  assignees  of  the  cause  of  action  before  any  settlement 
made  by  the  defendants  with  the  consignees,  unless  such 
defendants  had  no  notice  of  such  assignment,  were  entitled 
to  recover ;  or  so,  too,  if  they  had  a  legal  right  in  equity  to 
such  settlement,  and  the  defendants  knew  the  facts  out  of 
which  such  equitable  rights  arose,  a  settlement  made  in 
fraud  of  such  right  would  be  void.  It  has  been  frequently 
held  in  the  courts  of  this  state,  as  well  as  those  of  Massa- 
chusetts, that  where  an  owner  of  goods  insured,  and  dam- 
aged by  perils  insured  against,  abandons  all  spes  recuperandi 
to  the  underwriter,  the  latter,  on  paying  the  loss,  is  entitled 
to  be  subrogated  to  ah1  the  rights  of  the  insured — to  recover 
against  third  parties  who  caused  the  damage,  by  neglect  or 
otherwise.  (Atlantic  Insurance  Co.  agt.  Storrow,  1  Edw. 
621 ;  S.  C.  5  Paige,  585 ;  New  York  Insurance  Co.  agt.  Eou- 
let,  24  Wend.  513;  Rogers  agt.  Hosachs,  JEx'rs,  18  Wend. 
319 ;  Etna  Fire  Insurance  Co.  agt.  Tyler,  16  Id.  385 ;  Hart 
agt.  Western  Railroad  Co.  3  Mete.  99) ;  and  the  entire 
destruction  of  the  subject  of  insurance  (Mayor,  &c.,  of  New 
York  agt.  Pentz,  24  Wend.  668 ;  Opinion  of  VEBPLANCK,  sen.), 
or  the  payment  of  the  loss  (New  York  Insurance  Co.  agt. 
Roulet,  24  Wend.  516,  per  EDWAKDS,  sen.),  has  been  consid- 
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ered  equivalent  with  an  abandonment  in  giving  the  insurer 
such  right  of  subrogation.  In  the  case  of  a  common  carrier, 
it  is  true,  the  owner  of  goods  transported  by  kirn  may,  by 
agreement,  give  him  the  benefit  of  an  insurance  on  them, 
affected  by  such  owner,  so  as  at  least  to  deprive  the  under- 
writer of  any  remedy  against  such  carrier,  although  such 
insurance  was  made  without  knowledge  by  the  underwriter 
of  such  agreement  with  such  carrier  (Mercantile  Mutual  Ins. 
Co.  agt.  Calebs,  20  N.  Y.  JR.  173).  In  fact,  such  carrier  is  an 
insurer  as  well  as  the  underwriter,  and  their  rights  seem  to 
depend  entirely  on  the  action  of  the  owner,  who  may,  by 
previous  agreement,  give  either  the  preference  in  having  a 
claim  against  the  other,  in  case  of  a  loss. 

The  referee  in  the  present  case  appears  to  have  assumed 
that  an  abandonment  of  some  kind  was  necessary  to  entitle 
the  plaintiffs  to  recover.  He  states  in  his  report  that  the 
plaintiffs,  "by  reason  of"  an  abandonment  which  he  had 
previously  found  as  a  fact,  and  their  payment  to  the  con- 
signees of  the  amount  of  their  loss,  "  as  well "  (meaning, 
undoubtedly,  "  as  much  ")  as  by  virtue  of  the  assignment  to 
them,  acquired  the  rights  of  the  consignees.  That  he  meant 
that  such  rights  were  acquired  by  either  means,  separately 
and  indifferently,  I  think  evident  from  his  contrasting  the 
phrases  "by  reason  of"  and  "by  virtue  of,"  as  well  as  his 
use  of  the  word  "  subroyatcd"  to  express  the  mode  of  acquir- 
ing such  rights,  which  is  not  appropriate  to  an  assignment, 
and  his  succeeding  statement  "that  the  circumstances  of 
the  case  constituted  notice  to  the  defendants  of  the  inter- 
vening rights  of  the  plaintiffs"  [not  as  assignees,  but]  "as 
insurers  of  the  property  injured ;  and  that,  therefore,  "  their 
settlement  *  *  *  was  without  affect  on  the  previously 
acquired  rights  of  the  plaintiffs."  I  cannot  doubt,  there- 
fore, that  the  referee  meant  to  rest  his  conclusions  as  much, 
if  not  more,  on  the  right  of  the  plaintiffs  as  insurers  to  whom 
the  consignees  had,  by  other  means,  transferred  all  their 
interest  in  the  goods,  than  on  their  right  as  assignees,  par- 
ticularly as  he  does  not  speak  of  any  express  or  implied 
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notice  of  the  assignment  as  such  before  the  settlement,  which 
would  be  necessary  to  defeat  it. 

There  is  no  evidence  in  this  case  of  a  direct  and  formal 
relinquishment  by  the  consignees  of  all  their  interest  in  the 
damaged  grain  to  the  plaintiffs;  and  the  question  of  its 
abandonment  as  a  fact  is,  therefore,  not  without  difficulty  in 
this  case.  The  preliminary  steps  of  possession  taken  by  the 
plaintiffs  of  such  damaged  part,  by  direction  of  the  defend- 
ants, after  a  series  of  notices  of  the  loss,  first  by  the  latter  to 
the  consignees,  then  by  them  to  the  plaintiffs,  and  finally, 
some  negotiations  between  the  parties  to  this  action,  did  not 
constitute  an  abandonment ;  nor  would  the  mere  sale  of  part 
of  the  cargo,  and  the  receipt  of  its  proceeds  by  the  plaintiffs, 
unless  by  the  consent  of  the  consignees,  operate  as  such. 
Li  fact,  at  the  time  when  the  plaintiffs  thus  took  possession 
of  the  cargo,  it  was  still  in  possessi6n  of  the  defendants  as 
carriers ;  and  they  only  delivered  it  to  the  plaintiffs  to  take 
charge  of  it  for  the  parties  interested.  There  is  no  direct 
evidence  that  the  consignees,  at  that  time,  had  any  agency 
in  the  transfer  of  the  property.  Subsequently,  however, 
tJieir  agent,  in  the  very  receipt  given  by  him  to  the  agent  of 
the  defendants,  on  the  9th  of  May,  1861,  and  which  they 
claim  to  be  a  settlement,  admitted  that  the  damaged  grain 
had  been  received  by  the  consignees  at  Fort  Plain,  thus  recog- 
nizing the  delivery  to  the  plaintiffs  as  a  receipt  by  them- 
selves. The  damaged  grain  having  been  sold  by  the  agent 
of  the  plaintiffs,  and  its  proceeds  received  by  them,  they  set- 
tled with  the  consignees  as  for  a  total  loss  of  the  damaged  grain, 
without  regard  to  such  sum  so  received.  That  evidence  wasv 
certainly  strong  enough  to  have  defeated  any  action  by  the 
consignees  against  the  plaintiffs  for  the  conversion  of  such 
damaged  grain.  I  think  it  was  also  evidence  from  which 
the  referee  was  at  liberty  to  infer  an  abandonment  of  the 
damaged  grain.  (See  New  York  Insurance  Co.  agt.  Roulet, 
24  Wend.  513.)  And  if  necessary  for  the  determination  of 
the  case,  we  ought  not  to  disturb  his  finding  upon  that 
point. 

I  am,  however,  inclined  to  think  that  even  the  payment 
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of  the  loss  alone,  particularly  as  a  total  one  of  the  grain 
damaged,  entitled  the  plaintiffs  to  be  subrogated  to  the 
rights  of  the  consignees,  so  far  as  such  loss  was  concerned. 
Otherwise,  the  consignees  would  be  entitled  to  double  com- 
pensation, and  the  policy  of  the  plaintiffs  become  a  mere 
wager  one,  since  the  consignees  were  entitled  to  be  fully 
indemnified  by  the  defendants,  who  were  in  fact  equally 
insurers.  In  such  case,  neither  would  be  entitled  to  recover 
against  the  other  what  they  might  be  compelled  to  pay.  In 
this  very  case,  the  consignees  received-fifty  dollars  from  the 
defendants,  for  damage  to  the  cargo,  which  was  not  credited 
to  the  plaintiffs  in  their  settlement  with  them.  On  the  pay- 
ment of  a  partial  loss,  the  inchoate  right  or  equity  of  the 
plaintiff  must  become  complete,  because  th£re  can  be  no 
abandonment.  In  the  case  of  The  Mayor,  &c.,  of  Xeic  York 
agt.  Pentz  (24  Wend.  668X  it  was  held  that  the  plaintiffs  were 
entitled  to  recover  the  full  value  of  property  destroyed  by 
municipal  authorities  to  prevent  the  spread  of  a  conflagra- 
tion, without  regard  to  an  insurance  made  thereon,  because 
the  insurers  were  entitled  to  be  subrogated,  or  a  reduction  of 
their  liability,  to  the  extent  of  the  amount  recovered  from 
the  city,  without  regard  to  an  abandonment,  which  would 
have  been  useless.  It  is  laid  down  in  a  case  in  the  same 
volume  of  reports  (p.  576,  The  New  York  Insurance  Co.  agt. 
Eoiilet]  that  the  mere  payment  of  the  loss  by  an  underwriter 
entitles  him  in  equity  to  lohom  may  be  recovered  from  other 
parties  on  account  of  the  loss,  and  necessarily  to  be  subro- 
gated so  as  to  recover  such  money,  and  nothing  is  said  of 
abandonment.  In  The  Atlantic  Insurance  Co.  agt.  Storrow 
(vide  sup.),  a  cancelment  by  the  owner  of  goods  of  a  bill  of 
lading,  and  a  discharge  of  the  ship  owner  from  liability  for 
the  loss  of  such  goods  by  thieves,  was  held  to  entitle  the 
insurer  in  equity,  after  a  judgment  against  him  for  the  loss, 
to  be  relieved  from  it,  and  no  question  was  raised  of  any 
necessity  of  abandonment.  Of  this  equity  of  the  plaintiffs 
the  defendants  were  bound  to  take  notice,  as  they  knew  of 
the  policy,  and  invited  the  plaintiffs  to  take  possession  of 
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the  goods  for  the  benefit  of  all  parties,  and  any  settlement 
made  by  them  was  subject  to  such  rights. 

If  the  'plaintiff  s  could  entitle  themselves  by  any  act  to  take 
the  place  of  the  consignees  in  prosecuting  the  defendants 
for  the  damages  to  the  grain,  caused  by  the  negligence  of 
the  latter,  a  settlement  between  the  defendants  and  consign- 
ees, for  fifty  dollars,  of  all  claims  for  such  loss,  admitted  to 
have  been  over  $2,000,  with  knowledge  of  the  facts  out.  of 
which  the  right  of  the  plaintiffs  arose,  and  of  the  extent  of 
the  loss,  would  have  been  a  fraud  on  them.  But,  in  fact,  on 
the  evidence,  the  referee  was  not  bound  to  find  that  any  such 
settlement  took  place.  He  has  ignored  it  in  his  report,  and 
in  order  to  sustain  that,  we  want  and  must  presume  he  found 
against  it,  if  the  evidence  justified  such  finding. 

The  receipt,  on  the  back  of  which,  according  to  the  testi- 
mony of  the  plaintiffs'  agent,  the  figures  or  details  of  the 
supposed  settlement  were  made  and  given,  was  merely  for 
the  cargo  delivered  in  New  York  ;  and  such  agent  was  una- 
ble to  recollect  what  was  said  about  the  part  of  the  cargo 
delivered  at  Fort  Plain.  All  the  items  in  such  statement, 
except  the  one  for  fifty  dollars,  refer  expressly  only  to  the 
grain  delivered  in  New  York.  That  item  is  stated  to  be 
"  for  general  average,"  which  clearly  is  not  applicable  to  a 
claim  of  damages  for  a  loss  by  negligence.  Two  witnesses 
(Eequa  and  Higgins)  state  that  it  was  the  custom  to  deduct 
such  sum  on  the  settlement  of  all  freight  bills  for  grain  in 
bulk.  Such  indorsement  states  the  charge  to  be  for  freight 
of  the  amount  delivered  in  New  York,  and  no  charge  is 
made  for  freight  of  the  damaged  cargo.  The  written  docu- 
ment, therefore,  which  is  constituted  of  the  receipt  and 
statement  indorsed  together,  purports  to  relate  only  to 
delivery,  freight  and  allowances,  in  reference  to  the  grain 
brought  to  New  York,  and  only  refers  to  the  residue  to  state 
it  was  received  at  Fort  Plain,  without  making  any  charge  for 
transportation,  which,  by  the  bill  of  lading,  was  to  have  been 
fifteen  cents  per  bushel.  If  all  the  damage  to  the  cargo, 
for  which  the  defendants  were  responsible,  was  only  fifty  dol- 
lars, or  that  was  for  general  average,  or  some  other  custom- 
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ary  allowance,  they  were  clearly  entitled  to  freight  pro  rata  ; 
yet  nothing  seerns  to  have  been  said  of  it. 

The  express  character  of  such  written  document,  was  not 
varied  by  the  other  testimony  of  the  agent  of  the  plaintiff 
(Stout).  All  he  could  say  of  the  claims  made  by  the  agent 
of  the  consignees  (Requa)  was,  "  that  he  claimed  the  differ- 
ence between  the  cargo  delivered,  and  what  the  bill  of  lading 
called  for.  He  made  no  other  claim  for  damage  than  the 
one  referred  to  ;"  that  "  they  claimed  for  shortage  ;  *  *  * 
that  the  delivery  was  short  fifty-six  bushels,  and  that  they 
should  be  allowed  for  that ;"  but  he  further  states,  that 
"  they  also  claimed  to  be  attoived  for  damages  to  the  cargo,  in 
addition  to  the  sum  of  fifty  dollars  ;  which  was  also  agreed 
to,  and  allowed."  No  such  claim  appears  on  the  statement, 
nor  does  it  appear  what  was  the  amount.  He  could  not  tell 
how  they  got  at  the  sum  of  fifty  dollars,  and  could  not  recol- 
lect, after  the  lapse  of  four  years,  what  was  said  about  the 
portion  of  the  cargo  not  delivered,  although  it  was  talked 
about.  And  he  first  testified  that  he  did  not  know  that  part 
of  the  cargo  had  been  stored,  nor  could  he  say  that  he  had 
been  informed  that  it  had  been  either  stored  or  sold ;  yet, 
subsequently,  when  speaking  of  the  conversation  as  to  the 
damaged  cargo,  he  states,  that  he  "  knew  a  part  had  been 
taken  out  and  sold,  and  that  there  was  a  loss."  He  says, 
"  the  item  in  the  bill,  *  less  for  general  average,'  is  what  he 
called  the  damage."  Mr.  Requa,  the  consignee's  agent, 
thought  (as  he  testified)  that  the  claim  for  the  damaged  por- 
tion of  the  cargo  was  not  embraced  in  the  settlement.  He 
did  not  recoUect  any  discussion,  or  anything  said  or  done 
about  the  damaged  portion  of  the  cargo.  With  so  plain  an 
exclusion  of  all  consideration  of  the  damage  to  the  part  of 
the  cargo  not  brought  to  New  York,  by  the  receipt  a.nd  state- 
ment indorsed,  it  would  be  dangerous  to  trust  to  the  imper- 
fect recollections  and  vague  statements  of  one  of  the  parties 
to  such  settlement,  after  a  lapse  of  four  years,  where  a  claim 
of  two  thousand  dollars  on  the  one  side  is  aUeged  to  have 
been  relinquished  for  fifty,  and  all  claim  for  over  two  hun- 
dred and  sixty  dollars  for  freight,  waived  on  the  other,  with- 
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out  the  slightest  recollection  of  any  discussion  of  the  claim 
by  either  party.  The  referee  was,  therefore,  warranted  in 
disregarding  such  transaction  as  a  settlement  of  the  present 
claim. 

I  have  not  been  able  to  discover  how  the  blank  form  of  a 
policy  of  insurance  read  on  the  trial,  had  anything  to  do  with 
this  case.  No  connection  is  shown  by  other  evidence  between 
it  and  any  of  the  parties,  or  any  document  or  transaction. 
It  is  said  to  have  been  read  in  evidence.  Some  proof  must, 
therefore,  be  presumed  to  have  been  given  in  relation  to  it, 
or  admission  made  as  to  its  authenticity,  as  the  only  objec- 
tion was  to  its  competency  as  between  the  parties  to  this 
action,  and  not  to  any  want  of  proof.  It  might  have  been 
made  relevant  by  other  proof,  connecting  it  with  other  tran- 
sactions, such  as  evidence  that  it  was  the  form  of  policy 
adopted  by  the  plaintiffs  with  the  consignees  of  the  cargo 
in  question,  and  was,  therefore,  not  necessarily  to  be  exclu- 
ded when  offered.  No  motion  was  made  to  strike  it  out  ; 
the  referee  was  not  called  upon  to  disregard  it,  and  it  does 
not  seem  to  have  affected  his  decision  ;  no  advantage,  there- 
fore, can  now  be  taken  of  its  admission. 

There  is  apparently  no  evidence  in  the  case  to  sustain  the 
referee's  finding  of  a  settlement  between  the  consignees  and 
defendants,  three  days  after  the  assignment  to  the  plaintiffs, 
although  Mr.  Requa  does  testify  that  he  paid  Mr.  Stout  a 
certain  sum  ($257.38),  as  part  of  the  sum  due  according  to 
the  previous  settlement,  and  "  took  a  receipt,  the  one  already 
produced  in  evidence"  No  such  receipt  appears  in  the  case, 
but  the  sum  is  the  same  as  that  specified  in  the  imaginary 
receipt  set  out  in  the  referee's  report.  Such  a  receipt,  if  it 
existed,  would  have  a  strong  bearing  upon  the  question  of 
any  prior  adjustment  of  the  claim  for  damages,  if  given  with 
knowledge  of  the  assignment  ;  but  it  is  not  before  us,  and 
may  be  considered  as  stricken  out  of  the  report,  with  whose 
findings  of  facts  and  legal  principles  it  does  not  interfere, 
particularly  as  no  exception  was  taken  to  the  finding  of  fact 
based  upon  such  receipt. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 
VOL.  XXXIIL  a 
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NEW  YORK  SUPERIOE  COUET. 

MYRON  H.  STRONG,  appellant  agt.  JAMES  K.  PLAGE  and 
another,  respondents. 

Where  the  only  evidence  before  a  referee,  to  sustain  hia  findings  of  fact  and  con- 
clusions of  law  thereon,  is  conflicting,  and  of  equal  weight,  or  rather  with  no 
circumstances  to  detract  from  the  weight  of,  or  corroborate  that  on  either  side, 
and  where  the  determination  of  the  facts  in  issue  either  way,  must  depend 
upon  who  has  the  affirmative,  the  court  has  a  right  to  infer  that  the  ultimate 
finding,  if  not  in  favor  of  the  party  having  the  negative,  was  based  on  a  wrong 
rule  of  evidence. 

Where  the  finding  of  a  referee,  that  the  contract  upon  which  the  action  is  founded, 
was  conditional,  is  not  borne  out  by  the  evidence,  and 'if  the  report  is  only  sus- 
tainable upon  that  ground,  the  court  will  set  it  aside. 

The  foundation  of  the  plaintiff's  cause  of  action,  as  set  out  hi  the  complaint, 
consisted  of  a  promise  by  the  defendants  to  pay  his  assignor  one-half  of  their 
profits  in  buying  and  selling  certain  articles  of  merchandize  (spices)  ;  and 
alleged  the  consideration  to  have  been  an  agreement  by  the  plaintiff's  assignor 
to  provide  them  "  with  what  information  he  might  obtain,"  respecting  the  prob- 
able action  of  the  United  States  congress  "  in  regard  to  duties  on  spices,  and 
advise  them  respecting  the  probable  future  condition  of  the  market  resulting 
therefrom,"  claiming  such  agreement  as  one  for  a  co-partnership,  and  for  an 
accounting. 

The  answer  admitted  the  making  of  a  conditional  promise  by  the  defendants  to 
pay  the  plaintiff's  assignor  three-eighths  of  the  profits  of  their  dealings  in 
spices,  if  certain  representations  previously  made  by  him  were  true  (stating 
such  representations).  The  answer  averring  that  the  payment  of  such  net 
profit  was  "  a  compensation  to  him  for  imparting  his  said  knowledge  to  the 
defendants  :"  That  the  information  so  given  by  him,  and  all  such  statements 
and  representations  were  untrue  at  the  time  he  made  them  ;  and  he  knew  them 
to  be  untrue  at  the  time  he  made  them  ;  and  made  them  fraudulently,  to  pro- 
cure money  from  the  defendants. 

The  referee  found  that  the  promise  of  the  defendants  was  a  conditional  one,  as 
alleged  in  the  answer.  And  also  found  as  a  fact,  that  the  representations  made 
by  the  plaintiff's-  assignor  were  untrue  : 

Held,  that  the  arrangement  between  the  parties  was  evidently  not  a  co-partner- 
ship as  between  themselves,  as  by  it  the  plaintiff's  assignor  acquired  no  interest 
in  the  goods  bought ;  was  not  liable  for  any  losses  ;  and  only  received  a  part 
of  the  net  profits  as  compensation  for  information,  either  then  communicated 
or  to  be  afterwards  communicated : 

Held,  also,  that  the  mere  addition  of  the  condition  set  forth  in  the  answer  to  the 
promise  of  the  defendants,  would  not  defeat  the  plaintiff's  right  to  recover 
under  the  complaint,  although  it  might  impose  upon  him  the  necessity  of  estab- 
lishing in  advance  the  truth  of  the  representations  made  by  the  plaintiff's 
assignor.  It  would,  however,  be  repugnant  to  any  averment,  that  the  promise 
was  made  in  the  faith  of  the  truth  of  such  representations : 

Held,  alec,  that  it  is  illegal  to  predicate  fraud  in  making  a  contract,  of  one  by 
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whose  very  terms  the  truth  of  the  matter  alleged  as  a  deceit,  is  made  a  condi- 
tion of  its  obligation. 

Where  a  conditional  contract  rests  in  fieri,  and  nothing  has  been  done  or  is  to  be 
done  under  it,  until  its  final  performance,  and  a  question  arises  as  to  its  oblig- 
atory character,  proof  of  fraud  seems  superfluous,  until  the  occurrence  of  the 
contingency  constituting  the  condition  is  established  : 

Held,  also,  that  the  proof  of  the  affirmative,  establishing  the  statements  alleged 
in  the  answer,  rested  with  the  defendants,  as  such  statements  formed  no  qual- 
ification or  part  of  the  contract,  but  were  extrinsic  matter  forming  part  of  the 
elements  by  which  it  might  be  defeated  if  it  were  established  : 

Held,  also,  that  the  referee  was  misled,  by  not  keeping  in  view,  in  reference  to  the 
burden  of  proof,  the  distinction  between  evidence  relating  to  the  terms  of  the 
contract  itself,  and  that  relating  to  extrinsic  matters  affecting  it,  such  as  the 
making  and  falsity  of  the  representations  in  question : 

Held,  also,  that  the  plaintiff  ought  not  to  be  deprived  of  whatever  rights  he  has, 
under  the  promise  of  the  defendants  to  pay  his  assignor  a  proportion  of  the 
profits,  merely  upon  such  evidence  as  that  before  the  court,  of  untrue  repre- 
sentations made  to  obtain  such  promise. 

General  Term,  October,  1866. 

Heard  October,  1866.     Decided  March,  1867. 

Before  BOBERTSON,  Ch.  J.,  MONELL  and  McCuNN,  Justices. 

T.  B.  ELDRIDGE  and  F.  J.  FITHIAN,  for  the  appellant. 
L.  B.  MARSH,  for  the  respondents. 

By  the  court,  BOBERTSON,  Ch.  J.  The  foundation  of  the 
cause  of  action  of  the  plaintiff,  as  set  out  in  the  complaint, 
consists  of  a  promise  by  the  defendants  to  pay  his  assignor 
(Mr.  Griffith)  one-half  of  their  profits  in  buying  and  selling 
certain  articles  of  merchandize  (spices).  It  alleges  the  con- 
sideration to  have  been  an  agreement  by  Griffith  to  provide 
them  "  with  what  information  Tie  might  obtain "  respecting 
the  probable  action  of  the  United  States  congress  "in 
regard  to  duties  on  spices,  and  advise  them  respecting  the 
probable  future  condition  of  the  market  resulting  therefrom." 
It  demands  an  accounting  for  such  profits,  claiming  that 
such  agreement  was  one  for  a  co-partnership. 

The  answer  puts  in  issue  the  making  of  such  agreement, 
or  any  similar  one,  except  as  thereinafter  stated.  It  admits 
the  making  of  a  conditional  promise  by  them  to  pay  Grif- 
fith three-eighths  of  the  profits  of  their  dealings  in  spices, 
if  certain  representations  previously  made  by  him  were  true. 
Those  representations  were,  that  at  the  time  of  making  them 
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(February  17,  1864),  he  (Griffith)  had  "positive  knowledge 
that  the  committee  of  ways  and  means  of  the  house  of  rep- 
resentatives of  the  United  States,  was  considering  a  bill 
imposing  duties  upon  goods  imported  into  such  United 
States,  and  had  adopted  a  rate  of  duties  to  be  imposed  upon 
imported  spices,"  and  also  of  "  what  that  rate  was,  and  that 
it  was  very  large.  That  he  was  the  only  party,  outside  of 
such  committee,  who  possessed  such  knowledge."  And 
again,  "  that  he  positively  knew  that  such  committee  had 
agreed  to.  recommend  to  the  house  of  representatives  the 
passage  of  a  law,  fixing  the  duties  or  taxes  upon  imported 
spices,"  at  certain  rates  on  each  article,  which  he  enumera- 
ted. It  alleges,  that  before  making  such  promise,  Griffith 
proposed  to  the  defendants  to  impart  his  such  knowledge  to 
them,  if  they  would  agree  to  give  him  "  as  a  compensation 
to  him  for  imparting  »uch  'knowledge  to  them,"  one-half  of  the 
net  profits  they  should  make  upon  certain  spices  which  he 
named,  purchased  by  them  "  after  receiving  such  knowledge, 
and  before  such  committee  should  report,  and  its  action 
otherwise  become  public."  And  that  the  defendants,  in 
answer  to  such  proposal,  requested  him  to  state  "  what  duties 
such  committee  proposed  to  put  upon  spices,  and  assented 
to  entering  into  some  arrangement  "  with  him  upon  the  sub- 
ject of  such  proposed  enhancement,  if  duties  upon  spices 
"  made  it  an  object"  Upon  which,  he  made  the  statement 
before  mentioned,  of  the  amount  of  the  several  duties.  Such 
answer  also  avers,  that  the  payment  of  such  net  profit  was 
"  a  compensation  to  him,  for  imparting  his  said  knowledge 
to  the  defendants." 

The  answer  further  alleges,  that  the  defendants  entered 
into  such  agreement,  believing  such  statements  and  represen- 
tations of  Griffith  to  be  true,  and  upon  the  faith  thereof. 
That  the  information  so  given  by  him,  and  all  such  state- 
ments and  representations,  were  untrue  at  the  time  he  made 
them,  and  he  knew  the  same  to  be  untrue  at  that  time,  and 
made  the  same  fraudulently,  to  procure  money  from  the 
defendants.  It  also  negatives  the  statements  contained  in 
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such  representations,  and  states  some  facts  inconsistent  with 
their  truth. 

The  pleadings  do  not,  therefore,  differ  in  their  statement 
of  the  fact  of  a  promise  by  the  defendants  to  pay  the  plain- 
tiffs' assignor  a  portion  of  their  net  profits  upon  certain  arti- 
•  cles  of  merchandize,  but  only  in  the  proportion.  They  do 
differ,  both  as  to  the  consideration  or  motive  of  making  such 
a  promise,  and  the  absolute  or  qualified  nature  of  the  prom- 
ise. The  complaint  alleges  the  consideration  to 'have  been 
the  future  collection  of  information  by  Griffith ;  the  answer, 
the  communication  of  information  then  possessed  by  him. 
The  promise  in  the  complaint  is  absolute  and  unqualified  ; 
that  in  the  answer  is  conditional,  and  made  to  depend  upon 
the  truth  of  representations  made.  The  answer,  however, 
sets  up  in  addition,  fraud  in  obtaining  such  promise,  whereby 
it  is  avoided. 

The  arrangement  between  the  parties  was  evidently  not  a 
co-partnership  as  between  themselves,  since  by  it  Griffith 
acquired  no  interest  in  the  goods  bought ;  was  not  liable  for 
any  losses ;  and  only  received  a  part  of  the  net  profits  as 
compensation  for  information,  either  then  communicated,  or 
to  be  afterwards  communicated.  The  variance  between  the 
shares  of  the  profits  promised,  as  set  out  in  the  complaint 
and  answer,  was  not  material ;  as  whichever  was  correct,  the 
plaintiff  was  entitled  to  recover,  if  there  were  no  other  objec- 
tions. 

The  mere  addition  of  the  condition  set  forth  in  the  answer, 
to  the  promise  of  the  defendants,  would  not  defeat  the  plain- 
tiff's right  to  recover,  under  the  complaint,  although  it  might 
impose  upon  him  the  necessity  of  establishing  in  advance 
the  truth  of  Griffith's  representations.  It  would,  however, 
be  repugnant  to  any  averment,  that  the  promise  was  made 
in  the  faith  of  the  truth  of  such  representations.  Being- 
made  part  of  the  contract  in  which  all  prior  negotiations 
are  merged,  covering  precisely  the  same  ground  as  such  rep- 
resentations, it  is  more  effectual  in  its  protection  of  the  rights 
of  the  defendants,  and  forms  a  stronger  barrier  against  fraud, 
than  even  rescinding  the  contract  on  such  ground ;  and  as 
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it  throws  upon  the  promisee  the  burden  of  proving  the  truth 
of  his-  representations,  and  renders  it  unnecessary  for  the 
promissor  to  show  guilty  knowledge  on  the  part  of  the 
former,  it  must  render  proof  of  fraud  immaterial.  It  is, 
indeed,  illogical  to  predicate  fraud  in  making  a  contract,  of  t 
one  by  whose  very  terms  the  truth  of  the  matter  alleged  as 
a  deceit,  is  made  a  condition  of  its  obligation.  Possibly, 
Avhere  some  damages  have  ensued  from  acts  done  under  such 
a  contract,  fraud  may  be  given  in  evidence  to  enhance  them  ; 
but  where  a  conditional  contract  rests  in  fieri,  and  nothing 
has  been  done  or  is  to  be  done  under  it,  until  its  final  per- 
formance, and  a  question  arises  as  to  its  obligatory  charac- 
ter, proof  of  fraud  seems  superfluous,  until  the  occurrence 
of  the  contingency  constituting  the  condition,  is  established. 
These  considerations  press  themselves  upon  us,  because 
the  promise  made  by  the  defendants  is  found  in  the  report 
of  the  referee  to  have  been  a  conditional  one,  precisely  as 
alleged  in  the  answer,  and  following  its  very  words.  As  such 
report  also  finds  as  a  fact  that  the  representations,  on  whose 
truth  the  obligation  of  such  contract  was  thus  made  to 
depend,  were  untrue,  any  evidence  of  such  conditional  con- 
tract would  end  every  question  as  to  such  report ;  for  the 
referee  must  be  held  to  have  pronounced  his  judgment  upon 
the  supposition  of  the  making  of  such  conditional  contract, 
unless  there  be  something  in  his  report  to  show  the  contrary. 
But  I  have  looked  in  vain  through  the  evidence,  for  any 
proof  as  to  the  attachment  of  such  a  condition  to  the  obli- 
gation of  the  contract,  although  there  was  some  of  a  simi- 
lar one  to  its  making.  The  defendant  James  K.  Place,  who 
alone  made  the  contract,  does  not  state  that  any  such  con- 
dition was  attached.  He  simply  states,  that  after  Griffith 
had  made  his  statements,  and  communicated  all  his  informa- 
tion, and  the  proportion  of  profits  to  be  given  as  compensa- 
tion for  such  information  was  fixed,  he,  himself,  said,  they, 
the  defendants,  "  would  agree  to  it ;"  adding  no  qualifica- 
tion thereto.  On  his  cross-examination,  he  stated  substan- 
tially the  same  thing,  only  adding,  "  if  the  information  was 
of  value"  The  finding,  therefore,  that  the  contract  was  con- 
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ditional,  is  not  borne  out  by  the  evidence,  and  if  the  report 
is  only  sustainable  on  that  basis,  it  should  be  set  aside. 

But  if  the  attachment  of  a  condition  to  the  contract  is  to 
be  disregarded,  or  proof  of  fraudulent  misrepresentations 
be  equally  admissible  an,d  available  to  avoid  it,  whether  such 
condition  had  not  or  had  been  attached,  as  the  learned 
referee  seems  to  have  assumed,  since  he  rests  his  decision 
on  only  one  conclusion  of  law,  to  wit,  that  such  misrepre- 
sentations avoided  the  contract,  it  becomes  necessary  to  look 
at  the  evidence  of  the  making  of  such  statements  as  are 
alleged  in  the  answer.  Upon  that  point  it  cannot  be  ques- 
tioned, that  by  well  settled  laws  of  evidence,  the  proof  of 
the  affirmative  rests  on  the  defendants,  as  such  statements 
formed  no  qualification  or  part  of  the  contract,  but  were 
extrinsic  matter,  forming  part  of  the  elements  by  which  it 
might  be  defeated,  if  they  were  established.  And  I  cannot 
but  think  that  the  learned  referee  suffered  himself  to  be  mis- 
led on  that  point,  and  did  not  keep  in  view,  in  reference  to 
the  burden  of  proof,  the  distinction  between  evidence  rela- 
ting to  the  terms  of  the  contract  itself,  and  that  relating  to 
extrinsic  matters  affecting  it,  such  as  the  making  and  falsity 
of  the  representations  in  question.  In  the  opinion  accom- 
panying his  report,  he  commences  by  assuming  that,  "  if  the 
conversation  (between  the  defendants  and  plaintiff's  assignor) 
was  such  as  the  defendants  say  it  was,  no  such  contract  was 
made  as  was  set  out  in  the  complaint  ;  and  *  *  *  the 
contract  actually  made,  was  made  void  by  reason  of  the 
representations  made  by  Griffith  being  untrue."  But,  as  I 
have  already  shown,  so  far  as  the  plaintiff's  cause  of  action 
was  concerned,  the  promise  of  the  defendants,  as  stated  by 
both  parties,  unless  the  amount  and  condition  referred  to, 
be  taken  into  consideration,  was  substantially  the  same. 
If  in  the  term  "  contract,"  the  learned  referee  included  the 
promise  of  Griffith,  set  forth  hi  the  complaint,  to  procure 
information,  of  course  that  was  not  the  same,  but  that  did 
not  take  away  the  plaintiff's  right  to  recover.  The  referee 
then  proceeds  to  lay  down,  as  a  principle,  "  that  unless  there 
be  something  in  the  residue  of  the  testimony  tending  strongly 
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to  corroborate  Mr.  Griffith,  and  to  discredit  the  accuracy 
of  the  defendants'  recollections,  or  their  honesty  as  witnesses, 
in  the  action,  the  plaintiff  has  failed  to  establish  the  cause  of 
action  stated  in  the  complaint.  The  burden  of  proof  is  on  the 
plaint  iff  to  establish  his  case.  This  cannot  be  said  to  have 
been  done  in  the  case,  unless  upon  a  fair  view  of  the  whole 
evidence,  there  is  a  clear  preponderence  in  favor  of  the  plain- 
tiff." This  evidently  implies  that  the  plaintiff  must  disprove 
by  preponderating  evidence,  the  making  of  the  representations, 
and  the  subsequent  part  of  the  opinion  fully  corroborates 
this  view.  For  after  analyzing  the  testimony  of  the  two 
defendants,  and  their  brother  (Charles  Place),  the  referee 
examines  the  questions  whether  their  acts,  or  the  other  tes- 
timony in  the  case,  or  both,  "  tend  so  strongly  to  discredit 
their  memory,  or  honesty  as  witnesses,  that  the  plaintiff's 
testimony  should  be  accepted  as  accurate,  and  the  defendants 
treated  as  erroneous."  He  concedes  that  both  parties  in 
testifying,  believed  the  truth  of  what  they  stated.  After 
weighing  probabilities  of  the  truth  of  the  statements  of  the 
parties,  he  considers  the  testimony  of  the  defendants  as 
reconcilable,  and  concludes  that  it  ought  not  to  be  discred- 
ited. Although  he  "  saw  nothing  in  the  conduct  of  Griffith, 
as  a  witness,  to  lead  him  to  suspect  that  he  did  not  testify  in 
good  faith,"  he  still  considered  his  testimony  incompatible 
with  that  of  Mr.  Charles  Place,  in  reference  to  a  contract 
not  involved  in  this  action.  And  the  learned  referee  finally 
arrives  at  the  conclusion  that  no  such  contract  was  made  as 
that  stated  in  the  complaint,  but  only  that  stated  in  his  find- 
ings of  fact.  From  this  synopsis  of  the  course  of  reasoning 
of  the  referee,  it  is  impossible  to  escape  the  conclusion  that 
he  considered  either  that  it  was  indispensable  for  the  plain- 
tiff to  establish  the  consideration  stated  by  him  for  the 
promise  of  the  defendants,  as  part  of  the  contract,  or  that 
the  representations  mentioned  in  the  answer,  formed  a  part 
of  it ;  and  that  the  burden  of  the  proof,  or  rather  disproof, 
of  having  made  them,  lay  with  the  plaintiff.  Either  princi- 
ple was  erroneous,  for  the  reasons  before  assigned. 
But  it  may  be  said  that  the  legal  results  of  the  referee's 
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decision  depend  upon  his  findings  of  fact  and  conclusions 
of  law,  and  cannot  be  controlled  by  his  mere  opinion,  which 
forms  no  part  of  the  record  ;  that  his  report  must  be  sus- 
tained, if  upon  any  facts  of  which  there  is  any  evidence,  and 
the  application  of  any  correct  rules  of  law  to  them,  the 
defendants  were  entitled  to  judgment.  Such  a  rule  would 
be  difficult  of  application,  where  a  mere  erroneous  rule  of 
evidence  had  been  adopted,  without  any  error  as  to  the  legal 
rights  .of  the  parties.  Possibly,  there  may  be  some  mode  of 
procuring  the  insertion  of  the  rule  of  -evidence  so  adopted 
among  the  conclusions  of  law.  But,  in  any  event,  where  the 
only  evidence  is  conflicting  and  of  equal  weight,  or  rather 
with  no  circumstances  to  detract  from  the  weight  of  or  cor- 
roborate that  on  either  side,  and  where  the  determination 
of  the  facts  in  issue  either  way  must  depend  upon  who  lias 
the  affirmative,  the  court  has  a  right  to  infer  that  the  ulti- 
mate finding,  if  not  in  favor  of  the  party  having  the  negative, 
was  based  on  a  wrong  rule  of  evidence. 

The  defendant  (James  K.  Place)  was  the  person  with 
whom  the  plaintiff's  assignor  made  whatever  agreement  was 
made,  and  the  only  person  who  testifies  to  the  representa- 
tions, upon  the  faith  of  which  it  is  alleged  it  was  made.  His 
brothers,  the  other  defendant  (E.  B.  Place)  and  Charles 
Place,  testified  to  similar  representations  at  or  about  the 
same  time,  and  such  testimony  seems  to  have  been  referred 
to  in  order  to  corroborate  his.  The  testimony  of  Mr.  Charles 
Place,  as  to  representations  to  him  on  which  he  made  a  con- 
tract with  such  assignor,  with  whose  terms  he  complied,  was 
at  first  excluded  by  the  referee,  in  consequence  of  an  objec- 
tion by  the  plaintiff's  counsel,  but  was  ultimately  admitted 
by  their  consent.  This  admission  by  consent,  however,  will 
not  of  course  make  it  relevant  as  evidence  upon  issues  which 
it  would  otherwise  be  irrelevant  ;  and,  at  most,  only  waives 
the  exception.  The  learned  referee  seems  to  have  consid- 
ered it  available  not  only  to  corroborate  the  testimony  of 
the  defendants  as  to  similar  representations  made  to  them, 
or  impugn  the  veracity  or  memory  of  Griffith,  by  contradict- 
ing a  statement  by  him  on  his  cross-examination  that  he  had 
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never  made  such  statement  to  Charles  Place.  Its  availa- 
bility -for  either  purpose  depends  entirely  upon  its  admissi- 
bility  as  a  corroboration  of  the  defendants'  statement,  other- 
wise it  was  on  a  collateral  subject,  and  the  answer  of  Griffith 
must  be  received  as  conclusive.  Such  transaction  with 
Charles  Place  was  not  established  to  have  been  fraudulent, 
even  if  the  representations  were  precisely  the  same.  It 
related  to  other  articles,  a  share  in  the  profits  on  one  of 
which  (sardines),  was  paid  by  Place  to  Griffith,  without  a 
demur.  Even  if  it  had  been  fraudulent,  I  am  not  aware  that 
the  rule  of  evidence  which  admits  cotemporaneous  similar 
acts  as  evidence  of  fraudulent  intent  (Gary  agt.  Hotcding,  1 
Em,  311 ;  Hall  agt.  Naylor,  18  X.  Y.  R.  588 ;  French  agt. 
JVJiite,  5  Duer,  254)  has  ever  been  extended  to  making  simi- 
lar contracts,  evidence  of  similar  misrepresentation,  since  it 
is  only  to  the  question  of  intent  therein,  after  proof  of  their 
being  made  aliunde  has  been  adduced,  it  is  applicable.  And 
if  not  admissible  as  corroborate  evidence,  the  question  put 
to  Griffith,  on  his  cross-examination,  as  to  making  such 
statements  to  Charles  Place,  was  merely  as  to  collateral 
matter,  and  not  as  if  it  had  been  as  to  admissions  made 
by  him  of  his  representations  made  to  the  defendants. 
His  answers  were  therefore  conclusive.  Besides,  the  credi- 
bility of  both  witnesses  was  equally  balanced. 

The  testimony  of  the  defendant,  Ephraim  B.  Place,  shows 
that  no  contract  was  made  while  he  was  present.  His  inter- 
view with  Griffith,  in  which  the  latter  (according  to  his  state- 
ment) disclosed  all  the  details  of  the  information  he  pro- 
fessed to  have,  ended  in  the  defendants  merely  referring  In'n) 
to  his  brother.  Such  representations  evidently  formed  no 
inducement  to  the  contract,  as  the  witness  said  he  never  con- 
fcrrc'l  irifk  his  co-defendant  respecting  them,  or  heard  him 
say  there  was  a  contract.  He  only  knew  that  goods  were 
bought  under  some  contract  with  Griffith.  The  interview 
only  lasted  from  five  to  ten  minutes.  After  it,  Griffith  had 
no  means  left  to  secure  a  share  of  the  profits  by  withholding 
his  Information,  and  had  only  obtained  an  expression  of  wil- 
lingness to  join  in  an  arrangement,  if  his  brother  would  con- 
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sent.  This  is  hardly  corroborative  of  an  agreement  made 
with  another  person  next  day,  on  the  faith  of  representations 
then  made  and  entered  into,  in  consideration  of  the  disclo- 
sure contained  in  such  representations.  So  that,  after  all, 
the  whole  proof  of  the  making  of  them  rests  on  the  testi- 
mony of  Mr.  James  K.  Place  (the  defendant). 

The  testimony  of  that  defendant  was  that  on  the  introduc- 
tion to  him  of  Griffith  by  his  co-defendant,  the  latter  only 
stated  that  he  (Griffith)  had  some  knowledge  in  reference  to 
the  tariff,  and  wanted  to  make  some  arrangement  with  "  them 
to  impart  what  information  he  possessed  for  a  consideration," 
which  is  somewhat  inconsistent  with  the  testimony  of  such 
other  defendant,  that  he  had  already  disclosed  it  all  to  him. 
I  think  it  more  just  to  this  witness  to  take  his  statement  of 
the  subsequent  conversation  at  such  interview  from  his  cross- 
examination,  which,  being  given  after  his  memory  was 
revived  as  to  the  circumstances,  was  more  orderly,  coherent, 
certain  and  complete  than  that  given  on  his  direct.  The 
fact  and  nature  of  any  representations  by  Griffith  was  only 
drawn  out  on  such  direct  examination  by  very  suggestive 
questions  on  the  part  of  the  counsel  for  the  defendants. 
There  was  also  some  uncertainty  in  it,  as  he  could  not  recol- 
lect whether  the  first  question  put  by  himself  to  Griffith  was 
what  he  proposed  ?  or  what  share  of  the  profits  he  would 
want  ?  and  whether  Griffith  had  told  him  that  the  committee 
had  decided  what  to  report,  before  he  offered  to  leave  the 
rate  of  his  compensation  to  the  witness;  or  whether  he 
asked  Griffith,  after  such  offer,  what  the  rate  of  the  tariff 
zvould  be  ?  The  following  is  the  testimony  of  the  witness,  on 
his  cross-examination,  in  answer  to  an  inquiry  as  to  the  sub- 
stance of  the  language  used  by  Griffith  on  making  the  con- 
tract :  "  Mr.  Griffith  stated  that  the  committee  on  ways  and 
means  of  the  house  of  representatives,  or  in  general  terms, 
that  congress  would  place  a  large  duty  on  certain  goods, 
something  in  our  line,  and  that  he  had  access  to  the  committee 
by  friends  in  Washington,  by  ivhom  he  was  then  possessed  of 
important  information  which  would  have  a  bearing  on  the 
value  of  those  goods ;  the  duty  would  be  very  large,  very 
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heavy,  on  niuny  articles ;  lie  would  like  to  make  an  arrange- 
ment to  participate  in  tlie  profits  of  goods  purchased  on  the 
basis  of  that  information ;  I  asked  him  if  that  was  informa- 
tion that  lie  had  already  in  his  possession,  and  he  stated  it  was 
what  he  was  talking  about ;  I  told  him  I  did  not  see  any 
objection  to  it,  provided  the  information  was  of  value;  I 
asked  him  what  proportion  of  the  profits  he  would  want  on 
such  goods  as  we  purchased,  and  he  said  one-half ;  I  told 
him  I  thought  that  was  a  large  proportion  to  let  him  have,  not 
advancing  the  money,  and  thought  that  a  less  proportion — 
three-eighths — would  be  fair ;  without  very  much  conversa- 
tion about  it,  he  acquiesced,  in  tJiat;  perhaps  we  argued  that 
point  a  little,  not  much;  I  told  him  we  would  treat  him 
fairly  in  the  matter,  and  asked  him  what  tJie  information  was 
he  possessed;  he  told  me  that  the  committee  of  ways  and  means 
had  agreed  upon  the  tariff  on  these  five  articks,  and  he  gave  me 
tlie  figures  I  have  stated" 

He  further  stated,  that  he  did  not  remember  that  anything 
else  of  importance  was  said,  except  as  to  articles  in  whicli 
they  did  not  deal.  He  also  added,  there  was  nothing  said 
about  the  amount  of  goods  he  was  to  buy.  In  such  statement 
no  mention  is  made  at  what  period  of  the  interview  the 
defendants  acceded  to  the  proposition  upon  the  terms  as 
adjusted.  But  that  is  supplied  by  the  direct  examination 
of  the  same  witness,  where  it  appears  to  have  been  withheld 
until  after  Griffith  had  disclosed  the  name  and  position  of 
his  informant.  This  corresponds  with  the  answer  of  the 
defendants,  where  they  make  their  promise  to  pay  the  result 
of  a  previous  disclosure  by  Griffith  of  all  he  knew,  and  its 
performance,  a  compensation  therefor.  This  would  deprive 
such  promise  of  any  legal  consideration,  and  make  it  entirely 
gratuitous. 

I  do  not,  however,  discover,  in  any  of  the  testimony  of  J.  K. 
Place,  any  statement  that  Griffith  ever  said,  as  alleged  in  the 
answer,  and  found  by  the  report  of  the  referee,  that  he  "posi- 
tively knew"  that  the  committee  in  question  "had  agreed  to 
recommend  to  the  house  of  representatives  the  passage  of  a  law 
increasing  "  the  rate  of  duties  upon  the  designated  articles. 
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His  statement  was  that  such  committee,  or,  "in  general 
terms,  cougress  would  place  a  large  duty  "  on  them,  which 
was  merely  prophetic,  conjectural  or  promissory,  and  did 
not  assert  an  existing  fact  or  past  occurrence,  and  he  imme- 
diately not  only  stated  his  knowledge  to  be  on  information, 
but  gave  the  name  and  position  of  his  informant :  being  (as 
J.  K.  Place  testified  on  his  direct  examination)  the  presi- 
dent's private  secretary  and  also  secretary  of  such  com- 
mittee. Griffith  plainly  asserted  nothing  of  his  own  knowl- 
edge, but  that  everything  stated  by  him  was  on  information, 
whose  reliability  was  placed  upon  the  position  and  means 
of  knowledge  of  his  informant.  The  defendants  were  not 
content  to  rely  simply  on  his  statement  of  the  mere  fact 
represented,  but  demanded  the  source  of  his  information  on 
which  they  evidently  most  relied,  as  they  inquired  of  a  wit- 
ness (Hussey)  whether  it  was  reliable.  The  representation, 
therefore,  if  any,  on  the  faith  of  which  they  made  their  pro- 
mise, was  the  communication  of  such  information  from  the 
secretary  of  such  committee  (Stoddard),  and  not  the  resolu- 
tion of  the  committee  itself.  All  that  was  stated  by  Griffith 
would  have  been  true,  if  such  secretary  had  made  such  com- 
munication to  him,  and  there  is  nothing  in  the  case  to  dis- 
prove it,  whatever  had  been  the  act  or  omission  of  the  com- 
mittee. Yet  no  such  issue  was  made  or  tried,  but  one, 
which  went  straight  to  the  conduct  of  the  committee,  with- 
out regard  to  Griffith's  means  of  information.  Upon  the 
issue  actually  made  and  tried,  evidence  that  the  secretary 
had  so  informed  Griffith  would  have  been  immaterial,  even 
on  the  question  of  fraudulent  intent,  because  it  was  personal 
knowledge  that  was  at  issue,  not  merely  a  reasonable  ground 
of  belief.  The  finding  of  the  referee,  therefore,  that  Griffith 
had  no  reason  to  believe  the  representations  made  by  him 
were  true,  or  that  he  had  not  been  informed  that  the  com- 
mittee in  question  had  agreed  to  recommend  the  passage  of 
a  law  fixing  the  rate  of  duties  on  imported  spices  at  the 
prices  stated  by  him,  was  immaterial,  and  unsupported  by 
anything,  unless  the  mere  absence  of  evidence  be  sufficient. 
In  fine,  there  was  no  affirmative  evidence  sustaining  the 
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allegations  in  the  answer  as  to  the  character  of  the  repre- 
sentations (if  any)  made  to  the  defendants,  to  induce  them 
to  make  the  promise  sued  upon. 

But,  even  if  all  the  allegations  in  the  answer  as  to  such 
representations  had  been  positively  testified  to  by  the 
defendant  (James  K.  Place,  besides  their  positive  denial  by 
Griffith  upon  the  stand  (which  would  have  required  a  find- 
ing against  them,  for  want  of  a  preponderance  of  evidence 
in  their  favor),  there  are  one  or  two  circumstances  which 
detract  from  the  reliability  of  Mr.  Place's  statement.  On 
the  9th  of  March,  about  three  weeks  after  the  making  of 
such  contract,  and  some  days  before  the  last  purchase  under 
it  was  made,  the  very  secretary,  as  to  whose  statements  such 
representations  related,  wrote  in  a  letter  to  Griffith :  "  The 
committee  have  not  fixed  their  figures  absolutely  and  irre- 
vocably upon  any  article,  but  have  discussed  the  subject  of 
teas  and  spices  freely.  The  have  decided  that  those  articles 
must  and  shall  stand  a  very  large  additional  tax"  That  part 
of  such  letter  Griffith  testified  positively  that  he  read,  about 
the  time  he  received  it,  to  the  defendant,  James  K.  Place, 
while  the  latter  was  only  able  to  state  he  could  not  remember 
whether  he  had  ever  done  so  or  not.  So,  too,  the  same 
secretary  wrote  to  the  plaintiff,  then  engaged  in  procuring 
information  for  Griffith,  in  a  letter  to  him  dated  March  21, 
1864  (which  was  after  the  last  purchase) :  "  You  demand 
points  and  figures  on  articles  to  which  no  'allusion  has  yet 
been  made  by  the  committee  of  ways  and  means.  Tell  your 
men  not  to  be  discouraged ;  they  shall  have  all  the  points  as 
fast  as  they  are  made  in  the  committee.  *  *  Tell  them 
they  can't  have  tJie  figures  till  the  committee  fix  them,  or  come 
so  near  it  that  I  feel  safe  in  giving  them  the  points." 
Griffith  testifies  that  he  also  read  this  letter  to  the  same 
defendant,  which  the  latter  does  not  deny,  but  says  he  can- 
not recollect  it.  In  such  a  case,  other  things  being  equal, 
the  positive  recollection  must  prevail.  And,  although  such 
letter  to  the  plaintiff  does  not  allude  to  spices,  yet  it  should 
have  excited  the  defendant  to  inquire  what  it  referred  to  in 
which  he  was  interested,  particularly  succeeding,  as  it  did, 
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the  other  letter  to  Griffith.  But  such  letter  to  the  latter,  of 
the  9th  of  March,  plainly  showed  that  the  committee  had 
not  resolved  on  anything  definite  ;  and  if  Griffith  had  made 
different  representations,  its  reading  ought  not  only  to  have 
made  some  impression  on  the  memory  of  such  defendant, 
but  have  induced  him,  at  the  time,  to  charge  Griffith  with 
duplicity,  notify  him  of  a  rescission  of  the  contract  for  fraud, 
and  discontinue  all  operations  under  it.  The  fact  that  he 
did  neither,  goes  far  to  show  that  such  positive  statements 
as  he  testified  to  were .  never  made.  The  learned  referee, 
feeling  the  force  of  this  view,  urges,  in  his  opinion,  in  reply, 
that  there  was  no  certain  evidence,  when  Griffith  received 
the  letter  of  the  9th  of  March,  what  part  of  it  he  read  to  the 
defendant,  ajad  when ;  that  he  did  not  pretend  to  know  when 
he  received  it ;  that  there  was  no  entry  on  it  of  the  time  of 
its  receipt ;  that  he  did  not  allow  the  defendants  to  read  it, 
and  only  read  such  parts  of  it  as  he  saw  fit ;  and  that  he 
made  no  entry  on  it  of  the  parts  he  read.  As  to  the  not 
permitting  the  defendants  to  read  it,  it  appears  that  it  con- 
tained allusions  to  other  matters,  and  the  hearing  it  read 
was  as  good  notice  of  its  contents  as  if  it  had  been  read  by 
the  defendants.  As  to  the  time  of  the  receipt  of  the  letter, 
its  reading,  and  the  parts  read,  the  testimony  of  Griffith, 
which  is  the  only  evidence  on  those  subjects,  was  in  sub- 
stance as  foUows :  That  he  received  such  letter  in  due  course 
of  mail,  and  showeH  it  at  once  to  the  defendant ;  he  made  it 
a  point  always  to  do  so ;  and  read  it  to  him  on  the  day  he 
received  it ;  and  that  he  read  all  contained  therein  that 
related  to  the  duties  on  spices,  there  being  other  matters 
therein;  and  that  such  was  his  habit.  It  appears  to  me 
that,  allowing  two  days  for  receiving  the  letter  from  Wash- 
ington, there  was  sufficient  evidence  of  all  the  important 
part  of  it  having  been  communicated  to  the  defendants 
before  the  14th  of  March,  when  the  last  purchase  was  made. 
But  whenever  received  or  read,  it  should  have  awakened 
the  indignation  of  the  defendants  at  the  fraud  attempted  to 
be  perpetrated,  and  have  induced  them  forthwith  to  have 
notified  Griffith  of  a  rescission  of  the  contract.  But  they 
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went  on,  and  sold  the  spices  which  they  had  bought,  as  they 
state,  relying  upon  such  information,  making  large  profits, 
and  never  notified  Griffith  that  the  contract  was  at  an  end, 
until  his  assignee  (the  plaintiff)  was  refused,  when  he  made 
a  demand  to  their  counsel,  without  a  word  of  explanation. 

Some  plausibility,  if  not  probability,  is  given  to  Griffith's 
statement  of  what  passed  in  making  the  contract,  by  the 
evidence  of  his  receipt  of  similar  information  from  Stodard, 
through  the  plaintiff;  the  continuance  of  the  plaintiff's 
efforts  to  procure  further  information,  and  his  arrangements 
of  the  purpose,  as  well  as  the  facilities  possessed  by  those 
on  whom  he  relied  for  getting  information.  While,  on  the 
other  hand,  allowance  must  be  made  for  a  possibly  innocent 
exaggeration  by  him  in  his  representations  of  the  certainty 
of  the  result,  which,  in  the  memory  of  the  defendants,  disap- 
pointed in  their  expectations  of  a  great  gain,  and  unconscious 
of  the  precise  foundation  on  which  they  rested,  may,  after 
the  lapse  of  nearly  two  years,  been  converted  into  the  sup- 
position that  it  was  the  statement  of  an  undeniable  fact. 
The  testimony  of  the  parties  might  possibly  have  been 
reconciled  on  such  a  supposition.  At  all  events,  the  plain- 
tiff ought  not  to  be  deprived  of  whatever  rights  he  has  under 
the  promise  of  the  defendants  to  pay  his  assignor  a  propor- 
tion of  their  profits,  merely  upon  such  evidence  as  that 
before  us  of  untrue  representations  made  to  obtain  such 
promise.  I  have  not  deemed  it  advisable  to  consider  the 
question  of  the  illegality  of  the  contract,  as  it  does  not 
appear  what  it  was. 

The  judgment  should  be  reversed,  the  order  of  reference 
annulled,  and  a  new  trial  had,  with  costs  to  abide  the  event. 


JsEW  YORK  PEACTICE  REPORTS.  129 

Zeregal  agt.  Beiioist. 


NEW  YOEK  SUPEEIOE  COUET. 

JOHN  A.  ZEREGAL  and  others,  plaintiffs  agt.  SANQUINET  H. 
BENOIST,  defendant. 

In  an  action  under  the  second  subdivision  of  section  33  of  the  Code,  this  court 
has  no  jurisdiction  whatever,  unless  the  defendant  is  a  resident  of  the  city  of 
New  York,  or  if  he  be  a  non-resident,  is  personally  served  with  summons  within 
the  city. 

Therefore,  where  the  defendant  is  a  non-resident  of  the  city,  the  issuing  of  an 
attachment  and  levy  upon  his  property  thereunder,  before  the  service  of  sum- 
mons in  the  action  upon  him,  does  not  give  the  court  any  jurisdiction,  either 
of  the  subject  matter  of  the  action,  or  of  the  person  of  the  defendant ;  and  the 
levy  of  the  attachment  is  wholly  void  and  unauthorized. 

And  sections  8  and  227  of  the  Code,  do  not  extend  the  jurisdiction  of  this  court, 
in  terms  or  by  implication,  to  such  cases,  where  the  defendant  is  a  non-resident, 
and  has  not  been  served  with  summons  in  the  city  of  New  York. 

An  affidavit  to  procure  ah  attachment,  which  wholly  omita  to  etate  the  grounds 
of  the  cause  of  action,  constitutes  a  defect  of  jurisdiction  which  cannot  be  rem- 
edied by  amendment ;  and  the  attachment  will  be  set  aside. 

There  is  no  statute,  either  in  express  terms  or  by  implication,  requiring  a  motion 
to  vacate  a  warrant  of  attachment  to  be  made  before  judgment. 

The  motion  of  the  defendant  to  open  a  default,  and  the  order  of  the  court  grant- 
ing it,  but  allowing  the  judgment  entered  to  stand  as  security,  does  not  pre- 
clude the  defendant  from  moving  to  set  aside  the  void  attachment  in  the  action. 

Special  Term,  February,  1867. 

Decided  March,  1867. 

IN  this  action  an  attachment  against  the  property  of  the 
defendant  was  issued,  on  the  ground  of  his  being  a  non- 
resident. The  attachment  was  delivered  to  the  sheriff  with 
the  summons.  It  was  levied  on  property  of  the  defendant 
some  three  or  four  days  before  the  summons  was  served  on 
him. 

The  affidavit  on  which  it  was  issued,  stated  that  the  defend- 
ant was  a  non-resident,  and  that  plaintiffs  had  commenced 
an  action  in  the  court  by  the  service  of  a  summons  herein, 
but  did  not  state  that  the  summons  had  been  served  on  the 
defendant,  nor  did  it  state  the  grounds  of  the  plaintiffs' 
demands. 

A  judgment  was  taken  against  the  defendant  for  default 
"in  answering.  A  motion  was  made  to  open  the  default,  which 
You  X.XXTTT.  9 
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was  granted  on  condition  (among  others)  that  the  judgment 
should  stand -as  security. 
Defendant  now  moves  to  set  aside  the  attachment. 

SEWELL  &  PIERCE,  for  motion. 
HORACE  BARNARD,  in  opposition. 

JONES,  J.  This  action  belongs  to  the  class  mentioned  in 
the  second  subdivision  of  section  33  of  the  Code. 

In  that  class  of  actions,  this  court  has  no  jurisdiction 
whatever,  unless  the  defendant  is  a  resident  of  the  city  of 
New  York,  or  if  he  be  a  non-resident,  is  personally  served 
with  summons  within  the  city. 

In  this  case,  the  defendant  being  a  non-resident,  and  not 
having  been  served  with  summons  at  the  time  of  the  attach- 
ment, the  court  had  at  that  time  no  jurisdiction  either  of 
the  subject  matter  or  the  person  of  the  defendant.  It  fol- 
lows, that  the  writ  of  attachment  was  at  that  time  of  no 
more  validity  than  if  the  judge  had  not  signed  it,  and  the 
levy  under  it  was  wholly  void  and  unauthorized.  The  court 
at  that  time  had  no  more  jurisdiction  than  a  police  court 
would  have  had. 

This  is  necessarily  the  result  of  the  second  subdivision 
of  section  33,  unless  the  jurisdiction  conferred  by  that  section 
is  extended  by  the  operation  of  sections  8  and  227. 

I  think  there  is  no  such  extension  created  by  those  sec- 
tions. • 

Section  8  is  thus :     "  This  act  is  divided  into  two  parts. 

"  The  first  relates  to  the  courts  of  justice  and  their  juris- 
diction. 

"  The  second  relates  to  civil  actions  commenced  in  the 
courts  of  this  state,  *  *  *  and  is  distributed  into  fifteen 
titles.  The  first  four  relate  to  actions  in  all  the  courts  of 
the  state,  the  county  courts,  the  superior  court  of  the  city 
of  New  York,  court  of  common  pleas  for  the  city  and  county 
of  New  York,  mayors'  and  recorders'  courts  of  cities,  and 
to  appeals  to  the  court  of  appeals,  supreme  court,  county 
courts  and  superior  court  of  the  city  of  New  York." 
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Title  2  of  part  2,  is :  "  Of  provisional  remedies  in  civil 
actions." 

Section  227  (which  is  one  of  this  title),  provides  that,  "  in 
an  action  for  the  recovery  of  money  against  *  *  *  or 
against  a  defendant  who  is  not  a  resident  of  the  state,  or 
against  *  *  *  or  whenever  *  *  *  the  plaintiff  at 
the  issuing  the  summons,  or  any  time  afterwards,  may  have 
the  property  of  such  defendant  or  corporation  attached,  in 
the  manner  hereinafter  prescribed,  as  security  for  the  satis- 
faction of  such  judgment  as  the  plaintiff  may  recover." 

This  is  the  first  section  of  chapter  4,  of  title  7,  of  part  2 ; 
the  other  section  contained  in  the  chapter,  prescribes  how 
a  warrant  of  attachment  is  to  be  obtained,  and  the  proceed- 
ings to  be  had  thereunder. 

It  is  clear  that  sections  8  and  227,  do  not  in  express  terms 
extend  the  jurisdiction  of  this  court  to  cases,  where  the 
defendant  is  a  non-resident,  and  has  not  been  served  with 
summons  in  the  city  of  New  York.  If  there  is  any  such 
extension  of  jurisdiction  by  these  sections,  it  must  be  by 
implication.  The  argument  upon  which  such  implication, 
if  it  exists,  is  founded,  is  this  : 

By  section  227,  in  an  action  against  a  non-resident,  an 
attachment  of  his  property  is  authorized,  at  the  time  of  issu- 
ing the  summons.  The  action  having  by  section  8,  been 
made  applicable  to  the  superior  court,  it  follows  that  that 
court  can,  in  an  action'  against  a  non-resident,  issue  an 
attachment  against  his  property  before  he  has  been  served 
with  summons  in  the  city  of  New  York.  The  superior  court 
then,  having  this  power,  must  nececessarily  have  jurisdiction 
of  an  action  against  a  non-resident,  without  his  being  served 
with  summons  in  the  city  of  New  York,  since  it  would  be 
absurd  to  say,  that  a  court  has  power  to  issue  a  process  in 
an  action  of  which  it  has  no  jurisdiction. 

To  this  argument  there  are  several  objections.  One  is, 
that  by  section  8,  Section  227  relates  only  to  civil  actions 
commenced  in  the  superior  court.  Thus  before  section  227 
can  apply  in  any  manner  to  the  superior  court,  an  action 
must  have  been  commenced  therein.  As  an  action  against 
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a  non-resident  of  the  city  can  in  no  manner  be  commenced 
therein  until  service  on  him  of  summons  within  the  city, 
section  227  can  have  no  application  to  such  an  action  before 
that  event  takes  place.  • 

Another  objection  is,  that  sections  8,  33  and  227,  are  parts 
of  the  same  act.  The  whole  act,  and  all  its  provisions,  must 
be  so  construed  as  to  give  effect,  if  possible,  to  all  the  lan- 
guage used  in  it.  Section  33,  expressly  limits  the  jurisdic- 
tion of  this  court  to  certain  cases.  If  section  227  is  to  be 
construed  as  extending  that  jurisdiction,  then  no  effect  is 
given  to  the  language  of  section  33.  According  to  the  rules 
for  interpreting  statutes,  courts  will  not  construe  a  statute 
so  as  to  produce  such  a  result,  unless  the  language  of  the 
two  sections  are  so  clearly  antagonistic,  as  to  leave  no  door 
open  for  escape.  That  is  not  the  case  here.  Section  227 
may  well  be  held  to  apply  only  to  those  actions  of  which 
the  court,  whenever  they  are  pending,  has  jurisdiction. 

Another  objection  is,  that  statutes  are  to  be  construed 
according  to  the  intent  of  the  legislature,  which  intent  is  to  be 
gathered  from  a  view  of  the  whole  act ;  sometimes  from  the 
preamble,  sometimes  from  a  consideration  of  the  mischief 
previously  existing,  which  the  statute  was  enacted  to  remedy, 
and  sometimes  from  other  matters. 

In  looking  at  all  the  provisions  of  the  Code  of  Procedure, 
it  is  apparent  that  its  general  scope  is  first  to  define  the 
jurisdiction  of  the  courts,  which  is  done  in  part  first,  and 
then  to  prescribe  certain  rules  which  should  govern  the  vari- 
ous courts,  in  the  commencement  and  prosecution  of  actions 
of  which  they  have  jurisdiction,  which  is  done  by  part 
second. 

To  say  that  a  section  in  part  2,  which  merely  prescribes  a 
remedy  that  can  be  had  in  an  action  when  commenced,  and 
the  mode  of  obtaining  it,  gives  jurisdiction  to  commence  in 
a  court  an  action  over  which  that  court  has  been  by  part  1, 
expressly  restrained  from  exercising  jurisdiction,  is  mani- 
festly contrary  to  the  general  scope  and  design  of  the  court. 

I  am  aware  that  the  legislature  in  1866,  amended  section 
227,  by  adding,  "  and  for  the  purpose  of  this  section,  an 
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action  shall  be  deemed  commenced  when  the  summons  is 
issued,  provided,"  etc.  This  amendment,  however,  does  not 
aid  the  plaintiff  in  his  position,  that  the  court  had  jurisdiction 
to  issue  the  attachment  in  question. 

The  amendment  arose  in  this  way :  Under  the  construc- 
tion given  by  the  court  of  appeals  in  Kerr  agt.  Mount  (28 
N.  Y.  R.  659),  to  section  227,  as  it  stood  before  its  amend- 
ment, no  court,  not  even  the  supreme  court,  which  has  gen- 
eral jurisdiction,  irrespective  of  the  residence  of  the  defend- 
ant, or  the  place  of  service  of  summons,  had  jurisdiction  to 
issue  an  attachment  until  the  defendant  had  been  brought 
into  court  by  either  personal  or  substituted  service  of  sum- 
mons. 

To  cure  this  defect  the  amendment  was  framed. 

The  remarks  heretofore  made  as  to  sections  8, 33  and  227, 
apply  equally  to  this  amendment.  The  amendment  but  adds 
to  the  previously  existing  regulations  of  practice,  one  more, 
which  like  the  former  one,  only  becomes  operative  when  the 
court  has  jurisdiction  over  the  action. 

I  am  aware  that  this  court  has  held  at  general  term,  in 
Gould  agt.  Bryan  (3  Bosiv.  B.  626),  that  an  attachment 
against  the  property  of  a  non-resident  defendant  may  be 
issued  and  accompany  the  summons  into  the  hands  of  the 
sheriff,  and  may  be  served  after  the  summons  has  been  duly 
personally  served,  and  that  an  attachment  so  issued  and 
served,  is  regular  and  valid. 

In  the  present  case,  however,  the  attachment  was  served 
before  the  defendant  was  served  with  summons. 

As  from  the  views  above  expressed,  the  court,  at  the  time 
of  the  levy  of  the  attachment,  had  no  jurisdiction  over  the 
action,  and  no  jurisdiction  to  issue  the  attachment,  such 
levy  was  void  and  unauthorized,  and  must  be  vacated. 
Under  the  decision  in  3  Bosiv.  Rep.,  626,  upon  the  service 
of  summons  on  the  defendant,  the  warrant  therewith  became 
valid,  consequently  the  warrant  itself  cannot  now  be  sett 
aside  on  the  ground  of  want  of  jurisdiction,  but  only  the 
levy  made  under  it,  and  all  proceedings  had  in  said  levy. 

Defendant,  however,  insists  that  the  attachment  should 
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be  vacated,  on  the  ground  that  the  affidavit  on  which  it 
issued,  does  not  state  enough  to  give  jurisdiction. 

Section  229  provides,  that  the  warrant  may  be  issued, 
whenever  it  shall  appear  by  affidavit  that  a  cause  of  action 
exists  against  the  defendant,  specifying  the  amount  of  the 
same,  and  the  grounds  thereof,  etc. 

The  presentation  of  such  an  affidavit,  containing  the  mat- 
ters therein  required  to  be  contained,  is  necessary,  to  give 
the  court  power  and  jurisdiction  to  issue  the  warrant.  The 
entire  omission  of  one  of  the  allegations  required  to  be 
sworn  to,  is  not  a  mere  irregularity,  which  can  be  amended 
nunc  pro  tune,  but  constitutes  a  defect  of  jurisdiction  which 
cannot  be  remedied  by  amendment. 

In  the  present  case,  the  affidavit  wholly  omits  to  state  the 
grounds  of  the  cause  of  action.  This  statement  is  very 
material.  It  is  required  for  the  purpose  of  enabling  the 
court  to  ascertain  whether  the  cause  of  action  is  such  as 
that  a  warrant  can  issue. 

For  this  omission,  the  warrant  must  be  set  aside. 

Plaintiffs,  however,  contend  that  even  if  the  above  grounds 
are,  or  if  either  one  of  them  is,  sufficient  to  set  aside  the 
warrant,  yet  this  defendant  cannot  avail  himself  of  them, 
because,  firstly,  judgment  has  been  entered ;  and  secondly, 
defendant's  default  was  opened,  and  he  let  in  to  defend,  on 
condition  that  the  judgment  should  stand  as  security. 

There  is  no  statute  in  express  terms  requiring  a  motion  to 
vacate  a  warrant  of  attachment,  to  be  made  before  judg- 
ment. 

Nor  can  I  perceive  that  any  such  limitation  can  be  implied 
from  the  various  provisions  of  the  Code.  I  do  not  stand 
alone  in  my  inability  in  this  respect,  but  the  court  in  Thomp- 
son agt.  Culver  (15  Abb.  Pr.  R.  p.  97),  share  it  with  me. 

I  have  been  referred  to  Spencer  agt.  Rogers'  Locomotive 
Works  (13  Abb.  R.  180),  as  holding  that  an  attachment  can- 
not be  vacated  after  judgment. 

That  case,  however,  simply  decides  that  where  there  is  a 
valid  and  regular  attachment,  an  undertaking  under  sections 
240  and  241,  will  not  be  allowed  to  be  substituted  in  its 
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place  after  judgment,  for  the  reason  that  in  such  case  the 
lien  gained  by  the  plaintiffs  by  the  levy  of  the  attachment, 
becomes  after  judgment  consummated,  and  the  right  to  sat- 
isfaction out  of  the  specific  property  established. 

This  reason  is  wholly  inapplicable  to  cases  where  in  con- 
sequence of  the  attachment  being  void  for  want  of  jurisdic- 
tion, the  plaintiff  never  gained  any  lien. 

The  only  remaining  point  to  be  considered  is,  whether  the 
placing  a  defendant,  upon  opening  his  default,  in  the  condi- 
tion of  allowing  the  judgment  to  stand  as  security,  precludes 
him  from  setting  aside  the  attachment. 

If  the  motion  to  open  that  default,  had  been  made  on  the 
ground  of  irregularities  on  the  part  of  the  plaintiffs,  no  such 
condition  would  have  been  imposed.  But  the  motion  was 
founded  on  affidavits  admitting  plaintiffs  regularity,  but 
excusing  the  default,  and  showing  a  good  defense  on  the 
merits.  This  is  a  motion  that  appeals  solely  to  the  favor  of 
the  court.  In  such  case,  it  is  the  invariable  practice  of  the 
court,  to  impose  as  a  condition  of  granting  the  favor,  that 
the  judgment  shall  stand  as  security,  for  the  purpose  of 
giving  to  the  plaintiff  the  benefit  of  any  lien  which  he  may 
have  acquired  by  his  vigilance  and  regularity. 

The  question  as  to  whether  this  attachment  should  stand 
as  security,  was  not  before  the  judge  who  granted  the  motion 
to  open  the  default,  and  he  has  not  passed  on  it.  If  it  had 
been  before  him  in  the  shape  in  which  it  has  been  presented 
to  me,  I  must  assume  he  would  not  have  directed  it  to  stand, 
since  to  allow  a  void  process  to  stand,  would  be  contrary  to 
the  principle  upon  which  a  valid  and  regular  judgment  is 
allowed  to  stand. 

The  cases  of  Hatt  agt.  Stryker  (27  N.  Y.  E.  596) ;  Rinchey 
agt.  Striker  (28  N.  Y.  E.  45),  Chaine  et  al  agt.  Wilson  (16 
How.  Pr.  E.  552,  and  8  Abb.  Pr.  E.  374),  cited  by  plaintiffs' 
counsel,  seem  to  me  to  have  no  bearing  on  the  principles 
involved  in  this  motion.  Ketchum  agt.  Ketclmm  (1  Abb.  E. 
N.  8. 157),  is  sufficiently  answered  by  Thompson  agt.  Culver 
(15  Att).  97). 

Motion  granted,  with  $10  costs. 
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JOSEPHINE  WEBSTER,  appellant    agt.  AUGUST  L.  NOSSEB, 
respondent. 

A  lantMord  may  sustain  an  action  to  recover  damages  of  the  tenant  for  a  violation 
by  the  latter  of  a  covenant  to  repair,  and  for  a  violation  of  a  covenant  not  to 
make  alteratiijnx  on  the  premises  without  the  consent  of  the  landlord,  before 
the  espiralwH  of  UK'  ;«-<•/.«. 

General  Term,  J/ay,  1867. 
Before  DALY,  BRADY,  and  CABDOZO,  Judges. 
APPEAL  from  a  judgment  rendered  in  the  sixth  district, 
before  Mr.  Justice  BABRETT. 

EOSWELL  D.  HATCH,  for  appellant. 
TOWNSEND  &  LEVINGEB,  for  respondent. 

By  tJie  court,  BEADY,  J.  The  defendant  covenanted  that 
he  was  to  do  and  make  all  repairs  during  the  term  of  the 
lease  between  him  and  the  plaintiff,  and  to  quit  and  surren- 
der the  premises  at  the  expiration  of  the  term,  in  as  good 
state  and  condition  as  they  were  at  the  commencement  of 
the  term.  He  also  covenanted  that  he  would  not  make  any 
alterations  on  the  premises  without  the  consent  in  writing 
of  the  lessor,  under  the  penalty  of  forfeiture  and  damages. 

This  action  was  brought  to  recover  damages  sustained  by 
a  violation  of  both  these  covenants,  viz  :  for  a  failure  to  make 
repairs,  and  for  alterations  made  without  the  consent  of  the 
plaintiff.  On  the  trial,  the  plaintiff  proposed  to  show  that 
the  defendant  should  have  made  repairs,  and  "  admitted  that 
the  lease  had  two  years  to  run."  The  defendant  objected, 
and  the  justice  held  that  the  plaintiff  might  show  that  the 
tenant  had  violated  the  covenant  so  far  as  not  to  make 
repairs  which  were  essential  to  prevent  the  freehold  from 
falling  into  decay.  The  plaintiff  was  permitted,  how- 
ever, to  give  evidence  upon  the  subject  of  alterations,  but 
when  the  plaintiff  rested,  the  defendant's  counsel  moved  to 
dismiss  the  complaint,  on  the  grounds,  1st.  That  the  term 
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was  unexpired ;  and,  2d.  That  there  was  no  evidence  show- 
ing irreparable  damage  to  the  building,  or  any  waste,  or  any 
deterioration  in  the  value  of  the  premises,  in  consequence  of 
the  alteration  proved  to  have  been  made,  or  proper  evidence 
of  the  amount  of  damage,  if  any  there  were. 

The  complaint  was,  upon  this  motion  dismissed,  and  the 
plaintiff's  case  failed  in  both  causes  of  action.  The  justice 
seems  to  have  been  of  the  opinion  that  the  plaintiff  could 
not  recover  for  repairs,  because  the  defendant's  term  was 
unexpired,  and  such  repairs  were  not  essential  to  prevent 
the  freehold  from  falling  into  decay,  and  that  for  some  rea- 
son, but  what,  does  not  clearly  appear,  the  plaintiff  was  not 
entitled  to  recover,  although  alterations  had  been  made 
without  his  consent.  In  both  of  these  views  he  was  in  error. 
It  has  been  determined  in  this  state,  that  an  action  on  a 
covenant  similar  to  that  of  the  defendant,  to  repair,  could 
be  maintained  during  the  term.  (Schieffelin  agt.  Carpenter,  15 
Wend.  400,  and  cases  cited.)  Chief  Justice  HOLT,  in  the 
case  of  Vivian  agt.  Campion  (ISalkeld's  R.  139 ;  2  Ld.  Ray. 
1,  125),  said,  that  the  jury  should  give  as  much  damages  as 
it  would  cost  to  put  the  premises  in  repair,  but  none  in 
respect  to  the  length  of  time  they  continued  in  decay ;  that 
it  was  not  a  hard  action ;  that  good  damages  were  always 
given  in  such  cases,  because  the  damages  ought  to  be  applied 
to  the  repair  of  the  premises.  In  this  suggestion  we  have 
the  reason  of  the  rule.  The  lessee  is  required  to  perform 
his  covenant,  when  it  is  broken,  by  paying  to  the  lessor  in 
damages,  a  sum  sufficient  to  make  the  repairs  which  are 
necessary,  and  which  should  have  been  expended  by  him, 
and  nothing  more.  (See  Shortridge  agt.  Lamphigli,  2  Ld. 
Ray.  798  ;  7  Mod.  71.)  It  would  seem  to  follow,  as  the 
award  is  in  its  nature  a  decree  for  a  specific  performance, 
that  the  sum  given,  would  on  proper  application  in  equity, 
be  appropriated  to  the  performance  of  the  repairs,  so  that 
the  lessee  might  have  the  benefit  of  such  application  during 
the  balance  of  his  term.  A  violation  of  the  covenant  not 
to  make  alterations.,  is  also  attended  with  consequences  of 
immediate  liability.  The  covenant  being  broken,  the  rule 
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is  universal  that  a  right  of  action  at  once  accrues,  unless 
there  is  something  in  the  agreement  of  which  it  is  a  part 
only,  to  the  contrary.  Such  is  not  the  case  here.  On  the 
contrary,  the  covenant  provides  that  alterations  shall  not  be 
made,  under  penalties  of  forfeiture  and  damages.  In  the 
case  of  Vicker  agt.  Jackson  (2  Starkie's  Rep.  260),  which  was 
an  action  of  ejectment  on  forfeiture  for  breach  of  covenant, 
it  appeared  that  the  lease  contained  a  covenant  to  repair, 
within  three  months  after  notice,  and  also  a  general  covenant 
to  repair.  The  evidence  of  dilapidation  principally  relied 
on,  was  that  the  defendant  had  broken  a  doorway  through 
the  wall  of  the  demised  house  on  to  the  adjoining  house. 
It  was  contended  on  the  part  of  the  defendant,  that  the 
breach  had  been  waived  by  acceptance  of  rent  after  notice 
given,  and  it  was  said  on  his  behalf,  that  it  always  had  been 
his  intention  to  rebuild  the  wall  before  the  end  of  his  term, 
but  Lord  ELLENBOROUGH  held,  that  this  was  a  continuing 
breach  and  a  want  of  repair,  which  amounted  to  a  forfeiture. 
The  removal  of  the  partition  described  by  the  witnesses  in 
this  case,  was  an  alteration  of  the  premises,  if  it  were  not  a 
violation  of  the  covenant  to  repair.  Whether  the  premises 
were  injured  by  the  alteration,  was  a  question  of  fact  which 
the  justice  did  not  consider,  it  would  seem,  having  dismissed 
the  complaint  because  the  action  was  brought  during  the 
term.  If  such  be  not  the  case,  the  judgment  was  erroneous, 
inasmuch  as  the  evidence  given  entitled  the  plaintiff  clearly 
to  damages.  The  covenant  was  broken,  and  it  was  shown 
that  it  would  cost,  as  shown,  about  $200  to  restore  the  par- 
tition removed. 
The  judgment  must  be  reversed. 
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COUET  OF  APPEALS. 

PHILIP  S.  STAATS  and  others,  executors,  £c.,  of  JEHOIAKIM 
P.  STAATS,  appellants  agt.  THE  HUDSON  EIVER  RAILROAD 
COMPANY,  respondents. 

The  Hudson  River  Railroad  Company^  are  charged  with  the  duty,  under  the  acts 
of  1850  and  1854,  in  connection  with  thtir  charter  (1846),  of  keeping  the  gates 
and  bars  in  the  fences  on  the  lines  of  their  railroad  in  repair.  And  the  failure 
to  keep  them  in  repair,  subjects  them  to  liability  in  damages  for  any  injury 
arising  from  such  neglect. 

December  Term,  1866. 

APPEAL  from  a  judgment  of  the  supreme  court  in  the 
third  district,  affirming  a  judgment  in  favor  of  the  defendants, 
rendered  upon  the  decision  of  a  single  judge. 

The  action  was  brought  to  recover  the  value  of  a  horse 
owned  by  the  plaintiffs'  testator,  whick  was  run  over  by  a 
train  of  cars  on  the  defendants'  railroad,  and  killed.  The 
defendants'  road  runs  through  lands  that  were  owned  by  the 
testator,  and  at  the  time  of  the  accident,  fences  were  erected 
on  each  side  of  the  road.  On  the  evening  before  the  injury, 
the  horse  was  in  a  pasture  adjoining  the  road,  and  during 
the  night  he  escaped  therefrom  through  a  gateway  (the  gate 
being  out  of  repair),  upon  the  railroad  track,  where  he  was 
run  over  and  killed.  .It  was  admitted  on  the  trial  that  no 
part  of  the  fence  was  out  of  repair  except  the  gate,  and  that 
there  was  no  negligence  in  the  management  of  the  train. 
The  cause  was  tried  at  the  Rensselaer  circuit,  in  February, 
1864,  before  a  justice  of  the  supreme*  court,  without  a  jury. 

The  justice  decided  that  the  defendants  were  under  no 
obligation  to  keep  the  gate  in  repair,  and,  therefore,  the 
action  could  not  be  maintained. 

LYMAN  TREMAIN,  for  the,  appellants. 
JOHN  H.  REYNOLDS,  for  the  respondents. 

JAMES  C.  SMITH,  J.  The  only  question  is,  whether  it  was 
the  duty  of  the  defendants  to  keep  the  gate  in  repair.  The 
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plaintiffs  claim  that  the  duty  was  imposed  upon  the  defend- 
ants by  the  statute  of  1850,  known  as  the  general  railroad 
act,  and  if  not  thereby,  then  by  the  eighth  section  of  chap- 
ter 282,  of  the  laws  of  1854,  amending  the  act  of  1850. 

The  44th  section  of  the  act  of  1850,  expressly  imposes 
upon  all  railroad  corporations,  to  which  it  applies,  the  duty 
of  erecting  and  maintaining  fences  on  the  sides  of  their  road, 
with  openings,  or  gates  or  bars  therein,  for  the  use  of  the 
proprietors  of  the  adjoining  lands.  But  it  is  a  question, 
whether  that  section  is  applicable  to  the  defendants,  who 
were  an  existing  corporation  at  the  time  of  the  passage  of 
the  act  of  1850,  they  having  been  chartered  by  a  special  act 
in  1846.  The  49th  section  of  the  act  of  1850,  subjects  all 
railrroad  corporations  within  this  state,  existing  at  the  time 
of  the  passage  of  said  act,  to  all  the  duties,  liabilities  and 
provisions  contained  in  certain  specified  sections  of  said  act, 
including  the  44th  section,  not  inconsistent  with  the  provisions 
of  their  charter.  The  duty  created  by  the  44th  section  of 
the  act  of  1850,  therefore,  attaches  to  the  defendants,  unless 
it  is  inconsistent  with  some  provision  of  their  charter.  The 
defendants  claim  that  it  is  inconsistent  with  the  provisions 
of  the  24th  section  of  their  charter,  which  is  in  these  words  : 
"  The  said  corporation,  before  running  any  cars  upon  the 
said  railroad,  shall  erect,  and  thereafter  maintain  upon  the 
sides  thereof,  except  where  the  road  shall  intersect  some 
public  highway,  a  fence  of  such  height  and  strength,  as  is 
by  law  required  as  a  division  fence  between  the  owners  of 
adjoining  lands  ;  and  shall  make  and  keep  in  repair,  wherever 
the  same  may  be  necessary  upon  the  line  of  the  said  rail- 
road, suitable  guards  to  prevent  cattle  from  running  upon 
the  same  ;  but  this  section  shall  not  prevent  persons  owning 
or  occupying  lands  adjoining  the  said  road,  from  erecting, 
at  proper  and  convenient  places,  where  they  may  have  occa- 
sion for  crossing  the  said  road,  for  farming  and  other  neces- 
sary purposes,  suitable  gates  in  the  line  of  said  fence,  to 
facilitate  such  crossing,  and  to  be  kept  in  repair  by  the  per- 
son using  the  same." 

The  argument  on  the  part  of  the  defendants  is,  that  this 
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section  subjects  the  landowners  to  the  duty  of  erecting  and 
maintaining  gates,  while  the  act  of  1850  imposes  such  duty 
upon  the  railroad  company  ;  and  thus  the  two  provisions 
are  inconsistent  with  each  other,  and,  consequently,  the  lat- 
ter does  not  apply  to  the  defendants. 

It  is  to  be  observed,  however,  that  the  act  of  1846,  does 
not  impose  upon  the  adjoining  owner  or  occupant,  an  abso- 
lute duty  to  erect  and  maintain  gates.  It  permits  him  to 
erect  them,  and  in  case  he  avails  himself  of  the  permission, 
it  makes  it  incumbent  on  him  to  repair  them.  If  he  does 
not  choose  to  erect  a  gate,  he  is  under  no  obligation  to  do 
so,  and,  of  course,  is  under  no  duty  to  repair.  But  the  duty 
of  the  railroad  corporation  to  erect  and  maintain  fences  on 
the  sides  of  their  road,  is  absolute  ;  and  the  adjoining  land- 
owner may  insist  upon  its  performance.  If  all  the  land- 
owners on  the  line  of  the  defendants'  road  had  seen  fit  to 
waive  the  permission  to  construct  gates,  given  to  them  by 
the  statute,  as  they  might  have  done,  the  defendants  would 
have  been  bound,  by  the  terms  of  their  charter,  to  erect  and 
maintain  a  fence  on  each  side  of  their  road,  throughout  its 
entire  length,  except  where  it  intersected  public  highways, 
or  wa#  inaccessible  to  cattle.  Practically,  the  case  would 
then  have  been  the  same  as  if  the  charter  had  not  given  per- 
mission to  the  landowners  to  erect  gates.  What  new  duty 
was  imposed  upon  the  defendants  by  the  44th  section  of  the 
act  of  1850  ?  Simply,  that  the  fences,  which  they  were  pre- 
viously required  to  erect  and  keep  up,  should  be  constructed 
with  gates  or  bars  therein,  when  necessary  to  the  landowners, 
instead  of  being  immovable  throughout.  The  new  obliga- 
tion is  merely  a  modification  of  the  former  one  —  a  specifica- 
tion of  the  mode,  so  to  speak,  in  which  the  prior  obligation 
is  required  to  be  performed.  The  fence  required,  whether 
with  gates  or  without  them,  is  but  an  ordinary  erection  for 
the  purpose  of  restraining  cattle  from  getting  upon  the  track 
of  the  railroad  ;  and  a  provision  prescribing  either  mode  of 
construction,  can  hardly  be  regarded  as  inconsistent  with  a 
statute  creating  an  obligation  to  erect  the  fence  and  main- 
tain it. 
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We  are  referred  to  the  cases  of  Visscker  agt.  The  Hudson 
River  Railroad  Company  (15  Barb.  37),  and  Clarkson  agt. 
The  Same  (12  N.  Y.  304),  which  hold  that  the  provisions  of 
the  general  railroad  act,  in  respect  to  the  mode  of  acquiring 
title  to  land  for  a  roadway,  are  inconsistent  with  the  provis- 
ions of  the  defendants'  charter  upon  the  same  subject,  and, 
therefore,  do  not  apply  to  the  defendants.  An  examination 
of  those  decisions  shows  that  they  proceeded  upon  very  sub- 
stantial grounds,  which  do  not  exist  in  the  present  case.  The 
defendants'  charter,  as  amended  in  1848  (Laws  of  1848,  p. 
39,  chap.  30),  and  the  general  act,  prescribed  essentially  dif- 
ferent and  incongruous  modes  of  proceeding  to  acquire  title 
to  land,  each  complete  in  itself.  Under  the  charter,  a  notice 
to  the  party  was  to  be  served  or  published  ten  days ;  the 
general  law  required  four  weeks  publication.  The  charter 
authorized  proceedings  in  the  superior  court  of  the  city  of 
New  York,  or  in  the  supreme  court  in  any  county  of  the 
state,  for  the  appointment  of  five  commissioners  or  appais- 
ers,  to  be  selected  by  the  court  from  the  state  at  large.  By 
the  general  law,  the  supreme  court  in  the  district  in  which 
the  land  was  situated,  had  sole  jurisdiction  ;  each  party  nom- 
inated six  commissioners,  from  whom  the  court  selected  two 
on  each  side,  and  appointed  the  fifth ;  and  the  commission- 
ers were  all  required  to  live  in  the  county  in  which  the  land 
was  situated.  Under  the  charter,  the  roadway  might  be  of 
any  width  required ;  by  the  general  act  it  was  limited  to 
ninety  feet.  The  charter  provided,  that  on  filing  the  report 
of  the  commissioners,  the  court  on  proof  of  payment  or 
deposit  of  the  money,  should  make  a  rule  reciting  the  pro- 
ceedings, which  on  being  recorded,  should  operate  as  a  deed 
to  the  company.  Under  the  general  law,  notice  was  to  be 
given  of  an  application  to  confirm  the  report,  an  appeal  was 
authorized,  and  twenty  days  were  allowed  for  appealing.  In 
reference  to  these  discordant  provisions,  Justice  PARKER 
said,  in  Vtsscher's  case  :  "  The  two  modes  of  assessing  dam- 
ages and  obtaining  title,  are  incompatible  and  incongruous. 
The  requirements  of  the  general  act  are  not  additional  to 
those  of  the  charter.  They  cannot  be  ingrafted  upon  the 
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charter."  In  ClarJcson's  case,  DEAN,  J.,  delivering  the  opin- 
ion of  the  court,  said  :  "  For  these  sections  to  apply  to  the 
defendants'  manner  of  acquiring  title,  they  must  be  consist- 
ent with  the  provisions  of  the  defendants'  charter.  That  is, 
not  that  they  must  be  identical,  but  that  although  they  may 
differ  in  requiring  something  in  addition  to  what  was  to  be 
done  before,  they  must  not  in  their  requisitions,  take  away 
any  of  the  rights  to  which  the  defendants  were  entitled  under 
the  charter."  These  extracts  show  the  course  of  reasoning 
adopted  in  those  cases.  Tested  by  it,  the  provisions  of  the 
general  act,  upon  the  point  now  under  discussion,  are  not 
inconsistent  with  the  defendants'  charter.  They  do  not 
deprive  the  company  of  any  right  ;  they  impose  no  new 
duty  ;  they  simply  regulate  the  performance  of  a  duty  which 
was  imposed  upon  the  defendants  by  their  charter.  If  these 
views  are  correct,  the  44th  section  of  the  act  of  1850,  applies 
to  the  defendants,  and  makes  it  their  duty  to  keep  the  gate 
in  repair. 

If  it  be  assumed,  however,  that  that  section  does  not  apply, 
let  us  see  how  the  case  stands  under  the  eighth  section  of 
the  act  of  1854.  That  section  is  in  these  words  :  "  Every  rail- 
road corporation,  whose  line  of  road  is  open  for  use,  shall, 
within  three  months  after  the  passage  of  this  act,  and  every 
railroad  company,  formed  or  to  be  formed,  but  whose  lines  are 
not  now  open  for  use,  shall,  before  the  lines  of  such  railroad 
are  opened,  erect  and  thereafter  maintain,  fences  on  the 
sides  of  their  roads,  of  the  height  and  strength  of  a  division 
fence,  as  required  by  law,  with  openings,  or  gates  or  bars 
therein,  at  the  farm  crossings  of  such  railroad,  for  the  use 
of  the  proprietors  of  the  lands  adjoining  such  railroads,  and 
shall  also  construct,  where  the  same  has  not  already  been 
done,  and  hereafter  maintain  cattle-guards  at  all  road  cross- 
ings, suitable  and  sufficient  to  prevent  cattle,  horses,  sheep 
and  hogs,  from  getting  on  to  such  railroad.  And  so  long  as 
such  fences  and  cattle-guards  shall  not  be  made,  and  when 
not  in  good  repair,  such  railroad  corporation  and  its  agents, 
shall  be  liable  for  damages  which  shall  be  done  by  the  agents 
or  engines  of  any  such  corporation  to  any  cattle,  horses, 
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sheep  or  hogs  thereon ;  and  when  such  fences  and  guards 
shall  have  been  duly  made,  and  shall  be  kept  in  good  repair, 
such  railroad  corporation  shall  not  be  liable  for  any  such 
damages,  unless  negligently  or  wilfully  done.  A  sufficient 
post  and  line  fence  of  requisite  height,  shall  be  deemed  a 
lawful  fence,  within  the  provisions  of  this  section ;  but  no 
railroad  corporation  shall  be  required  to  fence  the  sides  of 
its  roads,  except  where  such  fence  is  necessary  to  prevent 
horses,  cattle,  sheep  and  hogs  from  getting  on  to  the  track 
of  the  railroad  from  the  lands  adjoining  the  same." 

The  defendants  are  undoubtedly  within  the  operation  of 
this  section,  unless,  as  is  claimed  by  them,  it  applies  only  to 
cases  where  fences  and  gates  had  not  been  constructed  at 
the  time  that  act  was  adopted.  That  claim  is  not  warranted 
by  the  language  of  the  section,  and  in  my  judgment  does  not 
accord  with  its  meaning.  In  describing  the  corporations  to 
which  the  section  relates,  its  framers  used  the  comprehensive 
words,  "  every  railroad  corporation ;"  and  they  specified  as 
well  those  corporations  whose  lines  were  then  open  for  use. 
as  those  whose  lines  were  not  then  open.  In  the  case  of 
Convin  agt.  The  N.  Y.  and  Erie  Hailroad  Company  (13  N.  E, 
53),  DENIO,  J.,  speaking  of  section  44,  of  the  act  of  1850, 
expressed  the  opinion  that  it  "  is  not  to  be  regarded  as 
merely  a  regulation  respecting  division  fences  between  the 
land  of  the  railroad  corporations  and  those  of  adjoining 
property,  but  that  it  is  rather  to  be  considered  as  providing 
a  safeguard  for  the  protection  of  the  lives  of  persons  travel- 
ing by  railroad,  and  of  the  property  in  animals,  which  citi- 
zens in  the  vicinity  of  those  roads  may  own."  This  remark 
of  the  learned  judge  is  justly  applicable,  also,  to  the  section 
we  are  called  upon  to  construe,  and  the  fact  that  the  section 
was  intended  in  a  great  measure,  as  a  police  regulation  for 
the  safety  of  the  traveling  public,  strengthens  the  conclusion 
that  it  was  designed  to  have  the  general  scope  indicated  by 
its  language,  and  to  prescribe  a  uniform  rule  for  the  govern- 
ment of  every  railroad  company  in  the  state.  It  provides 
for  two  distinct  acts,  the  erecting  of  fences  and  gates,  and 
the  maintaining  them;  and  although  the  former  provision 
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was  unnecessary  in  cases  where  suitable  fences  and  gates 
had  already  been  built,  yet  the  latter  provision  was  useful 
in  those  cases,  as  well  as  where  the  fences  and  gates  were 
thereafter  to  be  constructed.  Each  provision  is  to  be  taken 
distributively,  and  to  be  applied  to  the  cases  in  which  it  can 
have  effect,  reddmdo  singula  singulis.  Several  other  sections 
of  the  same  act  clearly  apply  to  all  the  railroad  corporations 
in  the  state,  whether  then  existing  or  thereafter  to  be  formed, 
and  whether  created  by  special  charter  or  organized  under 
the  general  law.  (§§  7, 10,  14, 17.) 

No  question  can  arise  as  to  the  power  of  the  legislature 
thus  to  amend  the  defendants'  charter,  as  it  contains  an 
express  reservation  of  the  legislative  power  to  alter  or  repeal 
it ;  and  besides,  the  22d  section  of  the  charter  subjects  the 
corporation  to  the  general  restrictions  and  liabilities  pre- 
scribed by  the  third  title  of  the  eighteenth  chapter  of  the 
first  part  of  the  Revised  Statutes,  the  eighth  section  of  which 
provides  that  the  charter  of  every  corporation  that  shall 
thereafter  be  granted  by  the  legislature,  shall  be  subject  to 
alteration,  suspension  and  repeal,  in  the  discretion  of  the 
legislature. 

I  am  of  opinion  that  these  defendants  were  charged  with 
the  duty  of  keeping  the  gate  in  repair,  and,  therefore,  that 
the  judgment  appealed  from  should  be  reversed,  and  a  new 
trial  ordered. 

Judgment  accordingly. 
•  DAVEES,  Oh.  J.,  and  LEONARD,  J.,  not  voting. 


COURT  OF  APPEALS. 

ANDREW  THATCHER,  survivor,  &c.,  appellant  agt.  WILLIAM 
L.  CANDEE,  respondent. 

Where  the  complaint  alleged  that  the  plaintiffs,  assignees  for  the  benefit  of  cred- 
itors, had  united  in  an  agreement  with  the  defendant,  to  sell,  and  the  defend- 
ant to  purchase,  certain  real  estate  conveyed  to  them  in  trust,  for  a  certain 
sum,  subject  to  incnmbrances,  of  which  the  defendant  agreed  to  pay  a  certain 
VOL.  XXXTTT.  10 
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sum  to  the  assignees  (plaintiffs)  out  of  the  proceeds  of  the  sales  of  the  property, 
to  satisfy  certain  judgments  against  it,  for  which  the  assignees  had  become  per- 
sonally responsible,  and  the  receipt  of  a  sufficient  sum  by  the  defendant  for  that 
purpose  is  averred,  a  cause  of  action  in  favor  of  the  assignees,  in  their  represen- 
tative capacity,  is  fully  stated. 

It  is  very  well  settled  that  a  trustee  cannot  divest  himself  of  the  obh'gation  to  per- 
form the  duties  of  the  trust,  without  an  order  of  the  court,  or  the  consent  of  all 
the  cestuis  que  trust. 

Therefore,  the  assignment  by  one  trustee  of  his  interest  in  the  estate  to  the  other 
trustees,  and  his  renunciation  of  the  right  to  act,  does  not  divest  him  of  the 
character  and  duties  of  a  trustee.  And  an  action  brought  by  and  in  the  namo 
of  the  remaining  trustees,  in  their  representative  capacity,  is  defective  for  want 
of  parties. 

Trustees  constitute  in  law  but  one  person,  and  must  join  in  bringing  an  action. 
They  cannot  act  separately ;  all  must  unite. 

December  Term,  1866. 

APPEAL  from  a  judgment  of  the  supreme  court  at  general 
term  in  the  fourth  district,  affirming  an  order  of  the  special 
term,  which  sustained  a  demurrer  to  the  complaint. 

The  complaint  sets  forth  an  assignment  by  John  Haga- 
man  of  all  his  property,  including  certain  real  estate  specifi- 
cally described,  to  David  W.  Candee,  Andrew  Thatcher, 
Nanning  Marselis  and  Francis  Hagaman,  in  trust  for  the 
benefit  of  his  creditors,  and  the  trustees  all  accepted  the 
said  trust.  The  conveyance  of  the  land  was  by  a  separate 
deed,  but  the  assignment  of  the  personal  property  declared 
the  trusts -upon  which  the  land  was  conveyed. 

All  the  assignees  united  in  an  agreement  with  the  defend- 
ant, April  10,  1838,  whereby  they  agreed  to  sell,  and  the 
defendant  to  purchase,  certain  real  estate  so  conveyed  to 
them,  for  $3,020,  subject  to  a  large  amount  of  incumbrances, 
of  which  the  said  defendant  agreed  to  pay  $1,321  to  the  said 
assignees  out  of  the  proceeds  of  the  sales  of  the  property,  to 
satisfy  certain  judgments  against  it,  for  which  the  assignees 
had  become  personally  responsible. 

Francis  Hagaman,  one  of  the  assignees,  died  in  1843. 
The  surviving  assignees  executed  a  conveyance  of  the  land 
to  the  defendant  in  1846. 

David  W.  Candee,  another  assignee,  assigned  all  his  right, 
title  and  interest  in  the  trust  estate  so  assigned  to  him  and 
others  unto  the  two  remaining  assignees,  Andrew  Thatcher 
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and  Nanning  Marselis,  and  renounced  his  right  to  act  as 
assignee,  by  an  instrument  in  writing,  in  1848. 

The  action  appears  to  have  been  commenced  by  the  said 
Thatcher  and  Marselis,  as  plaintiffs ;  but  Marselis  died  in, 
1855,  and  the  action  was  subsequently  revived  and  the  com- 
plaint amended,  so  that  the  action  is  now  prosecuted  by 
Thatcher  as  the  sole  plaintiff. 

It  is  further  alleged  that  the  defendant  has  received  large 
sums  of  money  for  portions  of  the  said  real  estate,  which  he 
has  disposed  of,  more  than  sufficient  to  pay  the  purchase 
money  ($3,020) ;  and  also  the  judgments,  amounting  to 
1,321,  for  which  the  assignees  had  become  responsible. 

The  breach  alleged  is  that  the  defendant  has  not  paid 
these  sums,  and  judgment  is  demanded  for  their  recovery, 
with  interest  and  costs,  and  that  the  amount  be  declared  a 
specific  lien  upon  the  said  real  estate,  or  upon  so  much 
thereof  as  the  defendant  had  not  conveyed. 

The  defendant  demurred  to  the  amended  complaint  on 
the  ground  that  David  W.  Candee  ought  to  have  been 
made  a  party  plaintiff,  and  that  there  is  a  defect  of  parties 
by  reason  of  his  misjoinder.  Also,  that  several  causes  of 
action  have  been  improperly  joined;  and  lastly,  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

The  demurrer  was  sustained  at  the  special  term,  and  this 
order  was  afterward  affirmed  at  the  general  term  of  the 
supreme  court,  upon  which  judgment  was  entered  for  the 
defendant.  The  plaintiff  now  appeals  to  this  court. 

D.  P.  COEEY,  for  the  appellant. 
S.  W.  JACKSON,  for  the  respondent. 

LEONARD,  J.  The  inquiry  raised  by  the  last  objection,  it 
seems  unnecessary  to  discuss.  The  counsel  for  the  defend- 
ant has  made  no  point  in  respect  to  it,  and  there  can  be  no 
doubt  that  the  facts  stated  do  constitute  a  cause  of  action. 

The  defendant  insists  that  there  is  an  improper  joinder  of 
actions,  because,  as  he  supposes,  the  demand  of  $1,321  arises 
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for  a  sum  due  to  Thatcher  and  Marselis  for  money  paid  by 
them  to  satisfy  certain  judgments  upon  the  real  estate  sold, 
for  which  they  had  become  personally  responsible,  while  the 
demand  for  §3,020  arises  for  the  price  of  the  land  sold, 
which  is  due  to  the  assignees  in  their  representative 
capacity. 

The  complaint  states  the  agreement  of  the  defendant  with 
the  four  assignees  to  pay  a  certain  amount  of  judgments 
which  were  liens  upon  the  land  sold.  It  is  also  stated  in  the 
agreement,  and  in  the  complaint,  that  the  assignees  had 
become  personally  responsible  for  these  judgments ;  and  it 
is  also  stated  that  Thatcher  and  Marselis  have  paid  the 
amount ;  but  these  latter  statements  are  not  necessary  to 
the  complaint,  and  may  be  disregarded.  The  fact  that  the 
defendant  agreed,  with  the  assignees,  to  pay  these  sums,  and 
has  not  done  so,  is  fully  stated.  This  demand  arises,  not 
from  the  payment  of  these  sums  by  Thatcher  and  Marselis, 
but  upon  the  contract  of  the  defendant  with  the  assignees. 
The  payment  by  the  assignees  creates  no  liability  on  the 
part  of  the  defendant,  and  is  stated,  perhaps,  for  the  purpose 
of  raising  an  additional  equity  against  the  defendant,  but 
not  for  the  purpose  of  creating  a  cause  of  action  in  favor  of 
Thatcher  and  Marselis  personally.  The  defendant  distinctly 
agreed,  and  bound  himself  to  pay  these  sums  out  of  the  pro- 
ceeds of  sales,  and  the  obligation  arose  in  favor  of  the 
assignees  as  soon  as  he  had  received  a  sufficient  sum  from 
the  sales  for  that  purpose.  The  receipt  of  a  sufficient  sum 
is  averred,  and  a  cause  of  action  in  favor  of  the  assignees,  in 
their  representative  capacity,  appears  to  be  fully  stated. 

The  remaining  objection  is  of  a  more  serious  character. 
Unless  one  of  several  co-trustee,s  can,  by  his  own  action, 
relieve  himself  from  the  responsibility  of  a  trust,  once 
accepted  and  for  some  time  voluntarily  acted  upon,  there  is 
a  defect  of  parties  by  reason  of  the  non-joinder  of  David  W. 
Candee.  The  fact  stated  in  the  complaint,  which  is  sup- 
posed to  excuse  the  non-joinder,  is  the  assignment  by  Can- 
dee  of  his  interest  in  the  estate  to  the  other  assignees,  and 
his  renunciation  of  the  right  to  act.  There  is  no  statement 
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of  his  death,  or  of  any  disability,  or  of  an  accounting  and 
discharge  by  the  court.  We  are  to  assume  that  no  such 
facts  exist.  Nor  has  the  plaintiff  brought  himself  within 
the  rule  permitting  a  necessary  party  to  an  action  to  be 
made  a  defendant,  where  he  has  been  requested  but  has 
refused  to  unite  as  a  plaintiff  in  its  prosecution. 

The  authorities  are  clear  that  a  trustee  cannot  divest  him- 
self of  the  obligation  to  perform  the  duties  of  the  trust, 
without  an  order  of  the  court,  or  the  consent  of  all  the  ces- 
tuis  que  trust.  (Shepherd  agt.  McEvers,  4  Johns.  Ch.  186  ; 
Cruger  agt.  HaUiday,  11  Paige,  319 ;  Ridgeley  agt.  Johnson, 
11  Barb.  527.)  These  authorities  are  sufficient  to  establish 
that  D.  W.  Candee  is  a  trustee,  notwithstanding  his  assign- 
ment and  disclaimer. 

Trustees  cannot  act  separately;  all  must  unite.  They 
constitute  in  law  but  one  person,  and  must  join  in  bring- 
ing an  action  (Brinekerhoff  agt.  Wemple,  1  Wend.  470.) 
Thatcher  and  Marselis  have  no  authority  to  exclude  their 
co-trustee,  D.  W.  Candee,  from  acting  with  them,  by  reason 
of  anything  stated  in  the  complaint.  The  judgment,  ii 
recovered  in  this  action,  would  be  no  discharge  to  the 
defendant  as  against  the  creditors  of  the  assignor,  John 
Hagaman. 

The  judgment  should  be  affirmed,  with  costs,  with  leave 
to  the  plaintiff  to  amend  upon  payment  to  the  defendant  of 
the  costs  of  the  demurrer  awarded  at  special  term,  and  the 
costs  of  the  appeal  to  the  general  term  of  the  supreme 
court,  and  of  the  appeal  to  this  court,  in  twenty  days  after 
adjustment. 

The  amendment  should  be  allowed  in  view  of  the  proba- 
ble running  of  the  statute  of  limitations,  should  the  plaintiff 
be  put  to  another  action. 

All  the  judges  concurring,  judgment  affirmed. 


150  NEW  YORK  PRACTICE  REPORTS. 

People  agt.  Fredericks. 


SUPEEME  COUET. 

THE  PEOPLE  ex  rel.  THE  BUFFALO  AND  STATE  LINE  KAILROAD 
COMPANY  agt.  PETER  FRDERICKS  and  other  assessors,  and 
GEORGE  M.  PIERCE,  supervisor  of  the  town  of  Hamburg. 

When  assessors,  in  their  return  to  a  writ  of  certiorari,  state  that  they  had  per- 
fected the  assessment  roll  and  delivered  the  same,  duly  certified,  to  the  super- 
visor of  the  town,  and  that  the  same  was  not  in  their  possession  or  control  at 
the  time  the  writ  was  served  on  them,  the  court  will  dismiss  the  writ  as  to 
them. 

The  only  questions  the  court  can  consider  upon  certiorari  brought  to  review  an 
assessment  under  the  general  tax  law,  are  whether  the  assessors  had  jurisdic- 
tion to  assess  the  relator,  and  have  kept  then:  proceedings  within  the  bounds 
of  such  jurisdiction. 

Assessors  are  not  bound  to  reduce  the  value  of  the  property  of  any  party  deeming 
himself  aggrieved  by  their  assessment  to  the  amount  fixed  in  his  sworn  state- 
ment and  examination  before  them,  but  they  are  to  fix  the  value,  after  such 
statement  is  before  them,  as  they  may  deem  just,  having  in  view  the  general 
duty  to  assess  property  "  at  its  full  and  true  value,  as  they  would  appraise  the 
"same  in  payment  of  a  just  debt  due  from  a  solvent  debtor." 

The  real  estate  of  railroad  companies  should  be  assessed  at  its  value  for  the  pur- 
pose to  which  it  has  been  adapted,  and  not  as  mere  farming  lands  ;  and  in  esti- 
mating the  same,  the  assessors  are  not  bound  to  consider  it  as  mere  land  and 
superstructure  isolated  in  their  town  from  the  other  parts  of  the  road.  They 
are  entitled  to  estimate  the  value  of  that  part  of  the  real  estate  within  their 
jurisdiction  which  contributes  to  make  up  a  complete  and  useful  railroad 
extending  beyond  the  town  they  represent.  What  may  be  properly  considered 
in  estimating  that  value  discussed. 

A  railroad  corporation  should  be  regarded  as  a  resident  of  the  several  towns  and 
wards  through  which  its  road  extends,  within  the  meaning  of  the  tax  laws,  and 
assessed  therein  for  its  real  estate  the  same  as  taxable  inhabitants  are  assessed 
for  their  real  estate  situated  therein.  The  real  estate  of  railroad  companies, 
which  is  used  and  occupied  by  them  for  railroad  purposes,  is  not  required  to  bo 
assessed  as  "non-resident  lands." 

Eigliih  District  General  Term,  November,  1866. 

Before  KICHARD  P.  MARVIN,  NOAH  DAVIS  and  CHARLES 
DANIELS,  Justices. 

CERTIORARI  to  review  the  assessment  of  the  real  estate  of 
the  relator,  situate  in  the  town  of  Hamburg. 

The  relator  is  a  corporation,  organized  under  the  laws  of 
the  state,  to  construct  and  operate  a  railroad  between  the 
city  of  Buffalo  and  the  western  line  of  this  state,  along  the 
shore  of  Lake  Erie.  Its  road  extends  and  is  operated 
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through  the  town  of  Hamburg,  a  distance  of  9  29-100  miles. 
The  assessors  of  that  town  entered  the  real  estate  of  the 
relator  on  the  assessment  roll  as  follows  :  In  the  first  col- 
umn, "Buffalo  and  State  Line  Railroad  Company;"  in  the 
second  column,  "  Extent  of  road  in  the  town  of  Hamburg 
9  29-100  miles  ;  amount  of  real  estate  in  said  town  belong- 
ing to  said  company  is  eighty-two  and  seventy-eight-hun- 
dredths  acres  —  being  a  strip  of  land  about  four  rods  in 
width,  extending  through  said  town  in  a  curved  line,  and 
occupied  by  said  company  for  a  railroad,  including  super- 
structures and  fixtures  thereon,  82  78-100  acres."  In  the 
third  column,  as  the  value  of  the  real  estate,  $265,000.  On 
the  21st  of  August,  at  the  time  fixed  for  the  correction  of 
the  roll,  the  vice  president  of  the  company,  with  the  counsel 
of  said  company,  appeared  before  said  assessors  and  applied 
to  have  the  valuation  of  the  real  estate  reduced  ;  and  the 
vice  president  was  examined  on  oath  touching  the  value  of 
said  real  estate,  and  his  examination  was  reduced  to  writing 
and  forms  part  of  the  return  to  the  writ.  On  such  examina- 
tion, he  stated  the  value  of  the  land  at  not  to  exceed  $40  per 
acre,  or  $3,311.20  ;  the  buildings  and  water  pipes,  $1,600  ; 
the  superstructure,  which  includes  ties,  chairs,  rails,  spikes, 
frogs  and  switches,  as  at  present  constructed,  not  to  exceed 
$63,756.50. 

On  his  cross-examination  he  stated  that  he  did  not  know 
what  the  cost  of  constructing  the  road  was  per  mile  ;  that 
his  estimates  did  not  include  the  cost  of  costruction,  such  as 
grading,  laying  ties,  rails,  &c.;  that  the  cost  of  laying  rails 
and  iron  would  amount  to  about  $250  a  mile  ;  the  cost  of 
grading,  fifteen  to  twenty-five  cents  a  yard  for  earth,  and 
from  thirty-five  to  seventy-five  cents  per  cubic  yard  for  rock  ; 
that  he  had  no  means  of  estimating  the  number  of  yards  of 
grading  ;  that  the  last  quotations  of  the  stock  of  the  road 
was  180  or  190  ;  that  he  did  not  include  in  his  estimate 
the  value  of  the  material  used  in  cattle  guards  and  bridges, 
and  did  not  know  its  value  ;  that  the  material  used  in  them 
was  principally  stone,  except  of  the  bridge  over  the  stream 
that  divides  the  town  of  Hamburg  from  Evans,  the  cost  of 
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which  he  did  not  know  ;  that  there  were  several  culverts  in 
the  town  built  of  stone,  and  that  he  did  not  know  the 
amount  or  value  of  the  stone  put  into  culverts ;  that,  if  the 
road  were  put  up  and  sold  as  a  whole,  its  price  would  depend 
on  the  value  of  the  stock ;  if  that  part  in  Hamburg  were  sold 
by  itself,  the  land  he  thought  would  not  bring  to  exceed  $40 
an  acre ;  that  he  did  not  know  the  original  cost  of  the  road 
per  mile,  nor  the  aggregate  cost  in  the  town  of  Hamburg, 
nor  the  original  cost  of  the  land  on  which  the  road  runs. 

The  return  also  sets  forth  a  statement  made  by  the  com- 
pany and  verified  by  the  oath  of  George  Palmer,  president, 
filed  with  the  assessors  of  said  town  in  June,  1853,  and  yet 
remaining  on  file  in  the  town  clerk's  office,  in  which,  amongst 
other  things,  the  cost  of  the  real  estate  of  said  company  in 
the  town  of  Hamburg  is  stated  at  $293,977. 

The  assessors  return  that  no  other  examination  or  evi- 
dence was  presented  or  offered  to  them,  or  taken  by  them, 
on  the  application  to  reduce  such  valuation,  and  that  on  the 
25th  day  of  August  they  fixed  the  value  of  the  real  estate  at 
$225,000,  having  reduced  the  same  $40,000  from  the  first 
assessment,  and  that  they  made  and  indorsed  their  decision 
as  required  by  statute,  upon  the  written  examination  of  the 
vice  president,  and  filed  the  same. 

They  further  return  that  they  estimated  and  assessed  the 
said  real  estate  of  the  company  at  its  full  and  true  value,  as 
they  would  appraise  the  same  in  payment  of  a  just  debt  from 
a  solvent  debtor. 

That  the  company,  during  the  year  1866,  actually  occu- 
pied said  real  estate  for  the  purposes  of  a  railroad,  over 
which  frequent  trains  of  cars  were  passing,  and  on  which 
were  situate  tanks,  station  houses  and  ticket  ofiice,  occupied 
by  the  agent  and  employees  of  said  company. 

That  the  real  estate  of  relator  is  not  set  down  in  the 
assessment  roll  in  a  part  separate  from  other  assessments. 
The  roh1  was  duly  sworn  to  and  delivered  to  the  supervisor, 
with  the  statutory  oath  indorsed,  on  the  25th  day  of  August. 
The  supervisor  returns  that  he  received  it  on  that  day,  and 
that  it  remains  with  him  in  the  same  form  as  when  delivered. 
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The  case  was  brought  to  a  hearing  upon  the  writ  and  return. 

JOHN  GANSON,  for  the  rdator. 

P.  G.  PARKER  and  GEO.  B.  HIBBAED,  for  defendants. 

DAVIS,  J.  The  writ  in  this  case  appears  to  have  been 
allowed  on  the  28th  day  of  August,  and  served  on  the  asses- 
sors on  the  31st  of  the  same  month.  On  the  25th  of  August 
the  assessors  perfected  the  assessment  roll  and  delivered  it 
to  the  supervisor  of  the  town.  Thenceforth  they  had  no 
power  or  control  over  it.  For  this  reason  the  writ  should 
be  quashed  as  to  the  assessors.  (The  People  agt.  Supervi- 
sors of  Alleghany,  15  Wend.  198 ;  Same  agt.  The  Mayor  of 
New  York,  2  Hill,  9 ,  Same  agt.  Supervisors  of  Queens  Co.  1 
Hill,  195 ;  Same  agt.  Eeddy,  43  Barb.  539.) 

Assuming  that  the  writ  is  well  brought  against  the  super- 
visor, the  only  questions  this  court  can  consider  upon  this 
certiorari  are,  whether  the  assessors  had  jurisdiction  to 
assess  the  relator,  and  'have  kept  their  proceedings  within 
the  bounds  of  such  jurisdiction.  (The  People  agt.  The  Mayor 
of  New  York,  2  Hill,  9 ;  Matter  of  Mount  Morris,  2  Hill,  14 ; 
Benton  agt.  Brooklyn,  2  Wend.  395 ;  Starr  agt.  Rochester,  6 
Wend.  564;  Ex  parte  Mayor  of  Albany,  23  Wend.  395 ;  The 
People  agt.  Fan  Alstyne,  32  Barb.  131 ;  Same  agt.  Goodwin, 
40  Barl.  626,  5  N.  Y.  568.) 

So  far  as  relates  to  the  amount  of  the  assessment,  the  sole 
question  is,  were  the  assessors  bound  to  take  the  testimony 
of  the  vice  president  of  the  company,  and  the  valuation 
given  by  him,  as  conclusively  determining  the  sum  at  which 
the  relator  should  have  been  assessed  ?  The  duty  of  these 
officers  in  making  assessments  is  very  plainly  declared  by 
statute.  Except  where  "  they  are  specially  required  by  law  to 
a  different  rule"  it  is  enacted  that  " all  real  and  per- 
estate  liable  to  taxation  shall  be  estimated  and  assessed 
by  the  assessors  at  its  full  and  true  value,  as  they  would 
appraise  the  same  in  payment  of  a  just  debt  due  from  a 
solvent  debtor."  (1  JR.  S.  393,  §  17,  as  amended  by  ch.  176, 
§3;  §15,  5th  ed.  B.  S.p.  911.) 
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All  real  estate  within  this  state,  unless  expressly  exempted, 
"  whether  owned  by  individuals  or  corporations,"  is  liable  to 
taxation  (1  R.  S.  387,  §  1),  and  the  real  estate  of  incorpo- 
rated companies  is  to  be  assessed  "  in  the  same  manner  as 
the  real  estate  of  individuals  "  (1  R.  S.  389,  §  6).  The  term 
"  real  estate,"  as  used  in  these  statutes,  is  expressly  defined 
"  to  include  the  land  itself,  all  buildings  and  other  articles 
erected  upon  or  afiixed  to  the  same,  all  trees  and  underwood 
growing  thereon,  and  all  mines,  minerals,  quarries  and  fos- 
sils in  and  under  the  same,  except  mines  belonging  to  the 
state  "  (1  7?.  S.  387,  §  3).  By  subsequent  provision  of  the 
statute,  any  person  conceiving  himself  aggrieved  by  his 
assessment  may  apply  to  the  assessors  "  to  reduce  the  value 
of  his  real  and  personal  estate  as  set  down  in  the  assess- 
ment roll,"  and  it  is  made  the  duty  of  the  assessors  to  exam- 
ine the  applicant  on  oath  touching  the  valuo  of  such  real  or 
personal  estate,  and  after  such  examination  and  such  other 
supplementary  evidence,  under  oath,  as  shall  be  presented 
by  the  aggrieved  party,  they  are  required  to  "fix  the  value 
thereof  at  such  sum  as  they  may  deem  just  under  the  rule  pre- 
scribed "  by  the  section  of  the  Revised  Statutes  first  above 
quoted.  But  if  the  applicant  "  shall  refuse  to  answer  any 
question  as  to  the  value  of  his  real  or  personal  estate,  or  the 
amount  thereof,  or  present  sufficient  supplementary  evidence, 
under  oath,  to  justify  a  reduction,  said  assessor  shall  not 
reduce  the  value  of  such  real  or  personal  estate."  And  in 
case  the  assessors  fix  a  valuation  greater  than  the  sum 
sworn  to  by  the  applicant,  it  is  made  their  duty  to  indorse 
on  the  examination  their  "  disagreement "  in  a  prescribed 
form,  and  file  the  same  with  the  clerk  of  the  town,  and  fur- 
nish the  applicant  with  a  copy  thereof.  (1  R.  S.  5th  ed.  912, 
§  21 ;  Laws  of  1851,  ch.  176,  §  6 ;  Laws  of  1857,  cL  536,  §  5.) 

It  is  very  clear  to  my  mind  that,  under  these  provisions, 
the  assessors  still  retain  their  judicial  character,  and  are 
subjected  to  no  arbitrary  rule,  by  force  of  the  examination 
of  the  applicant.  On  the  contrary,  they  are  expressly 
enjoined,  after  such  examination  is  before  them,  to  fix  the 
value  as  they  may  deem  just,  having  in  view  the  general  duty 


NEW  YORK  PEACTICE  EEPOETS.        155 

People  agt.  Fredericks. 

to  assess  property  "  at  its  full  and  true  value,  as  they  would 
appraise  the  same  in  payment  of  a  just  debt  due  from  a 
solvent  debtor." 

But,  however  this  may  be,  it  is  apparent  that  the  appli- 
cant in  this  case  did  not,  by  his  examination,  present  any 
such  sworn  valuation  of  the  property  to  be  assessed  as  sub- 
jected the  assessors  to  any  obligation  to  substitute  his  esti- 
mate for  their  own.  The  property,  it  is  to  be  borne  in  mind, 
was  fixed  and  definite  in  its  character  and  description,  and 
in  these  respects  was  not  subject  to  be  changed  by  the  oath 
of  any  one.  It  was  before  the  assessors  for  personal  and 
visual  examination,  and  they  were  bound  to  see  and  know 
its  identity  and  nature,  as  well  as  to  listen  to  the  sworn 
appraisal  of  the  applicant.  The  examination  of  the  vice 
president  gave  no  appropriate  basis  upon  which  the  asses- 
sors were  at  liberty  to  act.  It  first  reduced  the  9  22-100 
miles  of  railroad  to  the  number  of  acres  therein  (82  78-100 
acres),  and  then  assumed  to  assess  them  as  farming  lands  at 
$40  an  acre.  It  then  appraised  the  buildings  and  water 
pipes,  and  then  what  is  technically  called  "  the  superstruc- 
ture," to  wit :  "  the  ties,  chairs,  rails,  spikes,  frogs  and 
switches ;  and  there  stopped,  upon  the  assumption  that  the 
assessors  were  bound  by  this  partial  dissection,  and  had  no 
right  to  study  the  anatomy  of  railroads  for  themselves.  On 
his  cross-examination  he  acknowledged  that  his  estimate 
included  nothing  for  the  construction  of  the  road,  the  laying 
of  the  rails,  grading,  &c.,  and  that  he  had  made  no  estimate 
of  the  quantity  of  the  grading  in  that  town ;  that  he  included 
nothing  for  cattle  guards  or  bridges,  or  the  value  of  the 
material  in  them ;  nothing  for  the  culverts  and  the  material  in 
them ;  and  the  estimate  itself  shows  that  he  made  no  allowance 
for  the  nearly  twenty  miles  of  fences,  unless,  indeed,  they 
are  included  in  the  valuation  of  the  land.  In  short,  the 
applicant  assumed  that  he  was  at  liberty  to  control  the 
assessment  by  severing  the  buildings  and  water  pipes,  and 
what  is  called  the  superstructure,  from  the  railroad,  and 
resolving  the  residue  into  so  many  acres  of  farming  lands, 
to  be  assessed  as  an  ordinary  farm.  This  was  a  great  mis- 
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take,  and  it  is  not  suprising  that  the  assessors  were  able  to 
see  it.  These  officers  are  generally  chosen  for  their  practi- 
cal good  sense,  and  are  apt  to  look  at  things  as  tfiey  are,  and 
to  disregard  fanciful  distinctions  gotten  up  to  make  things 
appear  to  be  what  they  are  not,  for  the  purpose  of  reducing 
their  value.  They  were  not  called  upon  to  assess  a  farm, 
but  some  nine  miles  of  railroad,  completed  and  operated  as 
a  railroad;  and  the  question  was,  what  is  the  fair  value, 
under  the  statute  rule,  of  this  real  estate  thus  made  into  a 
complete  and  useful  railroad  ?  To  sever,  for  the  purpose  of 
assessment,  the  buildings  and  superstructure,  and  call  the 
residue  farming  lands,  would  be  a  gross  absurdity.  A  farm 
four  rods  wide  and  nine  miles  long,  intersected  with  public 
highways,  cut  up  with  cattle  guards,  culverts  and  bridges, 
divided  lengthwise  by  a  graded  embankment,  with  ditches 
on  either  hand  occupying  a  large  share  of  its  width,  would 
be  a  poor  investment,  either  for  cultivating  or  grazing  pur- 
poses ;  and  no  assessor  would  be  justified  in  appraising  it  at 
$40  an  acre  because  the  adjoining  farms,  which  were  useful 
as  such,  were  of  that  value. 

The  law,  as  well  as  good  sense,  required  that  the  assessors 
should  regard  this  property  precisely  what  it  was,  and  judge 
of  its  value  accordingly.  If  they  adopted  any  such  subdi- 
vision of  parts  as  that  presented  by  the  applicant,  it  would 
then  be  their  duty,  after  estimating  the  buildings  and  super- 
structure, to  inquire  as  to  the  value  of  that  portion  of  the 
railroad  lying  in  their  town,  considering  its  embankments, 
ditches,  bridges,  culverts,  cattle-guards,  cuttings,  in  short, 
everything  that  made  it  what  it  was  ;  and  determine  its  value 
in  the  condition  to  which  these  constituent  parts  of  a  rail- 
road had  brought  it.  As  part  of  the  data  from  which  to 
judge  of  value,  they  were  entitled  to  consider  the  cost  of  the 
real  estate  of  the  road,  and  the  productiveness  of  its  use  ; 
for  while  these  are  not  the  standard  of  value,  they  are  ele- 
ments through  which  the  standard  may  be  ascertained.  In 
estimating  a  block  of  buildings,  it  would  be  strange  indeed, 
if  assessors  might  not  take  into  consideration  its  cost,  and 
the  amount  of  rent  actually  netted  from  it ;  and  while  these 
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facts  would  not  necessarily  control,  they  certainly  should  influ- 
ence their  judgments.  The  company  had  filed  with  former 
assessors  a  sworn  statement,  showing  that  their  real  estate 
in  the  town  of  Hamburgh  cost  $293,977.00.  I  think  this 
statement  was  properly  before  the  assessors,  and  might  justly 
be  considered  by  them  for  the  purpose  above  suggested.  I 
have  no  question,  also,  that  in  estimating  the  value  of  that 
portion  of  the  railroad  in  their  town,  they  were  not  bound 
to  consider  it  as  an  isolated  parcel  of  the  company's  road, 
terminating  at  the  boundaries  of  their  town,  and  having  no 
connections  beyond.  They  were  entitled  to  look  upon  it  as 
it  is,  a  portion  of  a  completed  railroad,  with  its  appropriate 
termini,  and  to  ascertain  the  value  of  so  much  of  the  "  Buf- 
falo and  State  Line  Eailroad,"  as  lies  in  their  town,  limiting 
their  consideration  of  it  only  to  the  value  of  that  part  of  the 
real  estate  within  their  jurisdiction,  which  contributes  to 
make  up  the  entire  thing,  stretching  in  both  directions 
beyond  them.  A  railroad  whose  termini  were  the  town  lines 
of  Hamburgh,  would  be  worth  little  or  nothing.  Its  just 
valuation  would  be  small,'  because  its  use  would  be  trifling. 
But  it  is  another  thing  when  the  railroad  through  that  town 
has  no  such  termini,  and  is  greatly  valuable  for  that  very 
reason.  A  flouring  mill  situated  in  one  town,  which  conducts 
its  waters  through  an  artificial  race  from  a  pond  situated  in 
another  town,  is  not  to  be  assessed  as  though  it  were  a  mill 
without  a  pond,  and,  therefore,  of  little  value.  Nor  if  a 
town  line  cut  in  half  a  valuable  store,  could  the  owner  claim 
that  each  town  should  assess  its  part  as  the  half  of  a  store 
which  had  no  other  half.  Each  part  would  be  properly 
assessable  as  the  half  of  a  whole  store  ;  and  for  the  same 
reason  the  relator's  railroad  in  Hamburgh  is  to  be  assessed 
as  part  of  a  whole  railroad.  And  the  fact  that  the  whole  is 
a  valuable  and  productive  property,  reflects  upon  the  value 
of  the  parts,  not  to  equalize  their  value  by  making  each 
mile  equally  valuable  with  every  other,  as  was  claimed  in 
the  Albany  and  Schenectady  Railroad  Company  agt.  Oslorn 
(12  Barb.  223)  ;  but  to  enable  the  assessors  of  each  town  to 
judge  how  valuable  the  portion  in  their  town  is,  considered 
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as  an  essential  part  of  a  valuable  whole.  I  think  if  the  rela- 
tor's  road  were  not  worth  half  its  cost,  and  had  never  paid 
its  running  expenses,  there  would  be  little  difficulty  in  con- 
vincing the  assessors  of  every  town  that  that  fact  should  be 
considered  as  affecting  the  assessment  of  the  portion  lying 
in  the  several  towns. 

I  am  not  able  to  see  any  reason  for  saying  that  the  asses- 
sors in  this  case  had  not  jurisdiction  to  fix  the  amount, 
beyond  the  partial  estimates  of  the  vice  president.  Nor  if 
his  estimates  of  value  had  covered  the  entire  property,  do  I 
see  any  ground  upon  which  this  court  could  interfere  to  con- 
trol the  right  of  the  assessors  to  exercise  their  own  judg- 
ment in  appraising  the  real  estate,  in  accordance  with  the 
established  rules  of  valuation.  A  specific  thing  was  to  be 
appraised,  and  not  something  indefinite  and  not  certainly 
known  to  the  assessors.  No  amount  of  testimony  could 
change  the  character  or  extent  of  the  property,  and  hence 
the  estimate  of  the  applicant  could  at  most  be  but  his  opin- 
ion of  values,  or  furnish  data  upon  which  other  opinions 
could  be  formed.  A  different  rule  as  to  personal  assessments 
was  thought  to  prevail  in  The  People  agt.  Beddy  (43  Barb. 
539),  but  that  was  a  case  where  the  party  testified  that  he 
had  not  the  amount  of  personal  property  for  which  he  was 
assessed,  and  claimed  certain  deductions  from  the  amount 
he  s\iore  he  had.  If  the  assessment  had  been  upon  $10,000, 
and  the  applicant  had  exhibited  $10,000  in  greenbacks,  but 
had  sworn  they  were  worth  but  $5,000, 1  fancy  the  law  would 
allow  the  assessors  to  exercise  their  own  judgment,  and  that 
in  principle  would  be  analogous  to  a  case  where  an  appli- 
cant undertakes  to  correct  his  assessment  by  swearing  that 
a  parcel  of  real  estate,  the  quantity  and  character  of  which 
is  not  disputed,  is  worth  less  than  the  assessors'  estimate. 
The  only  effect  of  such  an  oath  is  to  set  in  motion  again  the 
judgment  of  the  assessors,  in  order  to  reach  a  "jiist  value  " 
under  the  statutory  rule. 

But  it  is  claimed  that  the  assessors  had  no  jurisdiction  to 
assess  the  relator  in  personam  for  its  real  estate,  but  should 
have  entered  the  same  on  the  roll  as  non-resident  lands.  No 
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such  question  was  raised  before  the  assessors.  On  the  con- 
trary, the  company  appeared  by  its  vice  president  and  coun- 
sel, and  substantially  conceded  that  the  assessment  was  cor- 
rect in  form,  but  erroneous  in  principle.  It  is  manifest  if 
this  point  had  then  been  taken,  that  the  assessors  -could 
readily  have  corrected  the  roll  in  accordance  with  the  sug- 
gestions or  request  of  the  relator.  Under  such  circumstan- 
ces, I  doubt  if  this  court  ought  to  entertain  the  point  now 
made,  in  a  proceeding  where  the  exercise  of  its  authority  is 
purely  discretionary,  and  where,  if  not  estopped  by  its  own 
conduct,  the  relator  has  another  remedy,  if  the  point  be  well 
taken.  The  question  whether  the  lands  of  a  railroad  corpo- 
ration can  be  assessed  in  the  several  counties  through  which 
the  road  runs,  against  the  corporation  itself,  or  only  as  non- 
resident lands,  is  one  by  no  means  free  from  doubt,  under 
the  statutes.  But  for  more  than  twenty  years  the  law  has 
received  a  practical  construction  by  a  probably  invariable 
usage,  that  ought  not  to  be  interfered  with.  The  serious 
consequences  that  would  result  by  subjecting  assessors  and 
boards  of  supervisors  to  innumerable  suits,  if  it  were  to  be 
held  that  the  assessments  of  the  companies  in  such  cases 
were  made  without  jurisdiction,  are  properly  to  be  consid- 
ered. The  railroad  companies  have  acquiesed  in  this  form 
of  assessment,  and  it  is  manifest  that  it  is  greatly  more 
advantageous  to  them  than  to  have  the  portions  of  their 
roads  in  the  several  towns  of  the  state  set  down  and  returned 
as  non-resident  lands,  thus  subjecting  them  to  numerous 
dangers  and  embarrassments.  The  nature  of  their  property 
is  such  as  to  show  that  the  legislature  never  had  it  in  con- 
templation, in  providing  for  the  assessment  of  non-resident 
lands,  but  aimed  to  reach  property  of  a  character  entirely 
different  from  that  of  a  continuous  line  of  railroad  owned 
and  operated  by  an  incorporated  company.  This  idea  will 
not  fail  to  strike  every  one  who  reads  the  provisions  of  the 
statute  relating  to  the  assessment  of  the  lands  of  non-resi- 
dents. (1  R.  S.  391,  §§  11,  14 ;  5th  ed.  vol.  1,  390,  §§  11, 14.) 
These  sections  speak  of  tracts  of  land  subdivided  into  lots, 
and  tracts  not  subdivi  hd  into  lots ;  concerning  which  they 
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give  directions  and  make  provisions,  which  seeni  quite  inap- 
plicable to  a  railroad  track.  They  evidently  had  in  view 
the  vast  tracts  of  wild  land  situated  in  different  parts  of  the 
state,  when  the  law  was  enacted,  which  was  prior  to  the  con- 
struction of  any  railroad  in  our  state.  The  statute  on  the 
subject  of  the  place  in  which  property  is  to  be  assessed,  is 
as  follows : 

§  1.  Every  person  shall  be  assessed  in  the  town  or  ward 
where  he  resides,  when  the  assessment  is  made  for  all  lands 
then  owned  by  him  within  such  town  or  ward,  and  occupied 
by  him,  or  wholly  unoccupied. 

§  2.  Land  occupied  by  a  person  other  than  the  owner, 
may  be  assessed  to  the  owner  or  occupant,  or  as  non-resi- 
dent lands. 

§  3.  Unoccupied  lands,  not  owned  by  a  person  residing  in 
the  ward  or  town  where  the  same  are  situated,  shall  be 
denominated  "  lands  of  non-residents,"  and  shall  be  assessed 
as  hereinafter  provided. 

§  6.  The  real  estate  of  all  incorporated  companies  liable 
to  taxation,  shall  be  assessed  in  the  town  or  ward  in  which  the 
same  shall  lie,  in  the  same  manner  as  the  real  estate  of  indi- 
viduals. All  the  personal  estate  of  every  incorporated  com- 
pany liable  to  taxation  on  its  capital,  shall  be  assessed  in  the 
town  or  ward  where  the  principal  office  or  place  for  transact- 
ing the  financial  concerns  of  the  company  shall  be.  *  *  * 

Although  these  sections  do  not  specifically  provide  for 
the  assessment  of  lands  actually  occupied  by  the  owner,  wJio 
is  not  a  resident  of  the  town  or  ward  where  tlie  same  are  situa- 
ted, yet  it  has  been  held  that  they  should  be  construed  to 
carry  that  class  of  lands  into  the  class  of  "  lands  of  non- 
residents;" as  defined  by  the  third  section.  It  is  not  mate- 
rial, I  think,  to  show  that  this  construction  is  erroneous.  It 
is  enough  to  show  that  all  lands  are  to  be  assessed,  and  that 
the  form  of  entering  them  in  the  assessment  roll  has  been 
properly  pursued  in  this  case.  The  provisions  directing  the 
assessors  how  to  prepare  the  assessment  roll  in  respect  to 
taxable  inhabitants,  and  in  respect  to  lands  of  non-residents, 
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are  found  in  article  2,  of  title  2,  of  part  1,  chapter  13  of  the 
Eevised  Statutes.     (1  R.  S.  390.) 

But  the  provisions  directing  the  same  thing  in  respect  to 
incorporations,  are  found  in  title  4  of  the  same  chapter.  (1 
R.  S.  414.)  That  these  provisions  are  general,  is  seen  by 
the  head  note  of  the  chapter  :  "  Regulations  concerning 
the  assessment  of  taxes  on  incorporated  companies."  The 
sixth  section  of  this  title  declares  that  "  the  assessors  shaU 
enter  all  incorporated  companies  from  which  such  statements 
(referring  to  statements  required  in  preceding  sections  to  be 
served  in  towns  where  the  capital  is  assessable),  and  the 
property  of  each  company,  and  the  property  of  all  other 
incorporated  companies  liable  to  taxation  in  their  respective 
towns,  in  the  assessment  rolls,  in  the  following  manner  :  In 
the  first  column  the  name  of  the  incorporation  ;  in  the 
second  column  the  quantity  of  real  estate  owned  by  such 
company,  and  situated  within  their  town  or  ward  ;  and  in 
the  third  column  the  actual  value  thereof,  estimated  as  in 
other  cases." 

This  section  will  bear  the  construction  that  it  is  the  prop- 
erty liable  to  taxation,  of  all  incorporated  companies,  that 
the  assessors  are  required  to  enter  in  the  assessment  roll  in 
the  form  directed  by  the  section.  And  upon  that  construct- 
ion, railroad  companies  have  everywhere  been  assessed  in 
personam,  upon  the  portions  of  their  roads  lying  in  the  sev- 
eral towns. 

This  view  was  taken  as  early  as  1834,  by  the  chancellor, 
in  The  Mohaivk  and  Hudson  R.  R.  Co.  agt.  Glute  (4  Paige, 
384).  After  collating  the  several  sections  above  referred  to, 
he  says  :  "  When  this  chapter  of  the  Eevised  Statutes  was 
passed,  and  when  it  went  into  effect,  on  the  first  of  January, 
1828,  no  railway  had  been  constructed  in  this  state,  and  only 
one  charter  had  been  granted.  It  is  not  surprising,  there- 
fore, that  no  special  provision  in  relation  to  such  companies 
should  be  found  in  the  tax  laws.  They  must  be  governed 
by  the  general  provisions  relative  to  the  taxation  of  the  real 
and  personal  estates  of  corporations. 

"Taking  the  several  provisions  to  which  I  have  above 
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referred,  together,  I  think  it  is  evident  that  such  companies 
whose  stock,  or  the  principal  part  thereof,  is  vested  in  the 
land  necessary  for  their  road,  and  in  their  railways  and  other 
fixtures  connected  therewith,  are  taxable  on  that  portion  of 
their  capital  as  real  estate,  in  the  several  towns  or  wards  in 
which  such  real  estate  is  situated.  *  *  *  This  is  unques- 
tionably the  most  equitable  mode  of  taxing  such  property, 
as  it  gives  to  each  town  and  ward  through  which  the  railway 
runs,  its  fair  proportion  of  the  tax  imposed  upon  the  prop- 
erty of  the  company." 

In  the  Albany  and  Schenectady  E.  E.  Co.  agt.  Osburne  (12 
Barb.  223),  the  supreme  court  seems  to  have  adopted  the 
same  view  as  to  the  construction  of  this  statute. 

In  the  mass  of  litigation  in  this  state  that  has  grown  out 
of  the  taxation  of  railroads,  it  is  apparent  from  all  the 
reported  cases  I  have  seen,  except  one,  that  the  assessment 
has  been  made  upon  the  company  for  its  road,  and  not  upon 
the  road  as  non-resident  lands ;  and  in  none  of  them  has 
the  question  been  suggested  that  the  form  of  the  assessment 
was  not  proper.  In  the  single  case  above  referred  to  ( Tie 
New  York  and  Harlem  E.  E.  Co.  agt.  Lyon,  16  Barb.  651), 
"  the  land  was  assessed  as  the  property  of  non-residents," 
and  the  court  at  special  term,  held  the  collector  liable  to  an 
action,  for  seizing  the  property  of  the  company,  although 
the  company  was  also  named  in  the  assessment.  The  learned 
judge  in  his  opinion,  referred  to  no  authorities,  and  his 
attention  seems  not  to  have  been  called  to  the  provisions  of 
the  statute  relative  to  the  assessment  of  corporations. 

The  amendment  to  this  chapter,  passed  in  1857,  obviously 
proceeded  upon  the  idea  that  the  assessment  should  be  made 
upon  the  company,  and  not  upon  the  road  as  non-resident 
lands.  One  section  required  a  personal  call  by  the  collector 
"  upon  the  treasurer  of  the  corporation,  or  the  agent  of  the 
nearest  station,"  for  the  taxes,  a  thing  which  there  would  be 
no  occasion  to  do  if  the  assessment  was  simply  of  non-resi- 
dent lands.  Some  of  the  provisions  of  these  amendments 
were  afterwards  repealed,  but  they  have  left  an  illustrative 
odor  behind  them.  Even  if  erroneous,  a  construction  sc 
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long  acted  upon  and  acquiesced  in,  ought  to  be  considered 
as  sanctioned  and  sanctified  by  time. 

But  I  am  strongly  inclined  to  think  that  a  railroad  com- 
pany should  be  considered  as  a  resident  of  the  several  towns 
through  which  its  road  extends,  within  the  meaning  of  our 
tax  laws.  To  most  corporations  a  fixed  locality  is  given  by 
their  charters  as  the  place  of  their  business  operations.  This 
locality  they  cannot  change  without  the  consent  of  the  legis- 
lature, and  it  becomes  the  legal  residence  of  the  corporation. 
But  a  different  rule  prevails  with  railroads.  They  are  organ- 
ized for  the  purpose  of  constructing  a  road  between  speci- 
fied places,  and  to  conduct  their  business  along  such  road 
through  its  whole  extent.  They  own  and  occupy  the  entire 
road,  and  in  every  town  thereof  through  which  it  passes, 
they  have  and  use  all  the  characteristics  of  inhabitancy  that 
can  attach  to  a  corporation.  The  locality  of  the  corporation 
may  in  such  case  justly  be  said  to  cover  the  route  of  which 
the  company  has  the  constant  and  potential  occupancy  and 
use,  and  to  be  everywhere  co-extensive  with  the  road  itself. 
If  it  have  a  principal  office  or  place  for  transacting  the  financial 
concerns  of  the  company,  the  statute  has  expressly  provided 
that  that  shall  be  the  place  where  its  personal  property  or 
capital  shall  be  assessed ;  but  without  this  express  enact- 
ment the  personal  property  might  be  assessed  in  each  town 
where  it  was  owned  and  used.  It  is  claimed  that  the  local- 
ity of  the  principal  office  determines  for  all  purposes  the 
legal  residence  of  the  corporation.  But  this  does  not  neces- 
serily  follow,  because  with  railroad  companies  the  principal 
office  may  be  changed  at  pleasure  or  convenience,  to  any 
point  along  the  route.  Indeed,  there  is  nothing  in  law  to 
prevent  the  company  from  having  its  principal  office  in  a 
railroad  car,  and  running  it  up  and  down  the  track,  as  the 
exigencies  of  business  may  require.  The  principal  office 
does  not,  therefore,  give  locality  to  the  corporation,  in  the 
sense  in  which  it  does  to  a  purely  local  company.  It  simplv 
for  convenience  sake,  determines  where  the  capital  is  to  be 
taxed,  but  leaves  the  imaginary  being  which  the  law  has 
created,  to  inhabit  the  whole  road  it  has  constructed  and 


164  NEW  YORK  PRACTICE  REPORTS. 

People  agt.  Fredericks. 

owns,  and  which  is  the  sphere  of  its  corporate  powers.  The 
corporation  cannot  do  what  it  was  created  to  perform,  with- 
out being  in  a  legal  sense  omnipresent  along  its  entire  road ; 
and  so  there  is  no  more  legal  difficulty  in  saying  that  its 
residence  is  co-extensive  with  the  road,  than  that  the  resi- 
dence of  a  banking  corporation  is  where  its  operations  are 
by  law  required  to  be  carried  on.  (Sherwood  agt.  Saratoga 
R.  R.  Co.  15  Barb.  650  ;  The  People  agt.  Pierce,  31  Barb. 
138  ;  Belden  agt.  New  York  and  Harlem  R.  R.  Co.  15  How. 
17.) 

In  commenting  upon  section  6,  1  R.  S.,  389,  in  Oswego 
Starch  Company  agt.  Dolloway  (21  N.  Y.  452),  that  eminent 
and  able  jurist,  Chief  Justice  DENIO,  says  :  "  The  greater 
number  of  these  corporations  were  incorporated  for  carrying 
on  some  financial  or  industrial  enterprise,  in  some  particular 
city  or  town,  and  this  circumstance  of  their  locality  was  a 
part  of  their  legal  constitution ;  but  a  great  many  were  of 
a  character  which  did  not  permit  them  to  be  confined  to  any 
one  local  division  of  the  state.  Navigation  companies,  turn- 
pike companies  and  canal  companies  were  of  this  class,  * 
*  *  and  some  others,  whose  business  was  of  a  general 
nature.  In  the  aggregate,  these  corporations  unattached  to 
any  particular  town  or  city,  were  very  numerous.  Without 
some  special  provision  to  meet  the  case,  it  would  be  impos- 
sible to  determine  in  what  place  they  were  to  be  assessed  on 
their  capital,  but  as  all  property  of  joint  stock  corporations 
was  to  be  taxed  somewhere,  there  would  be  great  uncertainty 
as  to  the  place  of  taxation  in  such  cases,  and  they  might  be 
assessed  in  the  several  towns  or  cities  through  which  their 
operations  extended,  and  this  would  be  likely  to  produce  a 
conflict  among  the  different  jurisdictions,  and  to  cause  much 
inconvenience  to  the  companies  as  well  as  to  the  public." 

For  this  well  expressed  reason,  the  limitation  of  personal 
taxation  was  enacted  ;  but  no  such  reason  could  apply  to 
the  real  estate  of  corporations,  and  that  was,  therefore,  left 
to  be  taxed  in  each  town  where  it  is  situated. 

And  it  seems  to  me  no  stretch  of  the  law  to  say  that  a 
corporation  like  the  relator,  in  which  the  circumstance  of 
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locality  can  be  no  part  of  its  legal  constitution,  except  as  it 
is  identical  with  the  sphere  of  its  operations,  can  lawfully  be 
said  to  reside  in  or  inhabit  every  town  where  its  road  lies  or 
is  operated,  so  far  at  least  as  "  residence  "  is  essential  to 
the  form  in  which  its  real  estate  is  to  be  taxed.  I  am  aware 
that  a  very  able  judge  of  the  superior  court  of  Buffalo,  has 
come  to  a  contrary  conclusion  upon  this  question,  and  the 
respect  to  which  his  opinion  is  justly  entitled,  makes  me 
distrustful  of  my  own.  The  question  is  by  no  means  a  clear 
one,  and  it  is  of  so  important  a  character  that  further  and 
immediate  legislation  ought  to  remove  all  doubt. 

I  think,  however,  that  it  is  our  duty  to  affirm  the  proceed- 
ings in  the  case  before  us,  upon  all  the  questions  herein  dis- 
cussed. 

STATE  OF  NEW  YORK,  COMPTROLLER'S  OFFICE,  ) 
ALBANY,  May  23d,  1867.         f 

CHARLES  W.  PIKE,  ESQ.,  Assessor,  Evans,  Erie  Co.,  N.  Y.  : 

DEAR  SIR  : — Your  favor  of  the  20th  inst.,  is  received.  In 
reply,  I  would  say  that  the  laws  now  in  force  regulating  the 
assessment  of  railroads,  are  included  in  chapter  13,  title  4, 
part  1  of  the  Eevised  Statutes,  and  require  : 

1st.  That  the  real  estate  shall  be  assessed  in  the  town  or 
ward  where  the  same  shall  be,  and  the  personal  estate  in  the 
town  or  ward  where  the  principal  business  office  is  situated. 

2d  That  the  officers  of  these  corporations  shall,  on  or 
before  the  first  of  July  in  each  year,  deliver  to  the  assessors 
of  any  town  or  ward  where  they  are  liable  to  taxation,  a 
written  statement,  specifying  the  real  estate  owned  in  each 
town  and  its  cost,  the  capital  stock  paid  or  secured  to  be 
paid,  and  the  proportion,  if  any,  held  by  the  state  or  any 
incorporated  literary  or  charitable  institution,  and  the  town 
or  ward  where  their  principal  business  is  transacted. 

3d.  That  their  property  shall  be  entered  by  the  assessors 
in  the  assessment  rolls,  if  in  the  town  or  ward  where  the 
principal  office  is  located,  in  conformity  with  section  7,  chap- 
ter 13,  title  4,  part  1  of  the  statutes.  In  other  towns  or 
wards,  where  there  is  nothing  but  the  real  estate  to  assess, 


166  NEW  YORK  PRACTICE  REPORTS. 

People  agt.  Fredericks. 

it  would  appear  unnecessary  to  do  more  than  simply  enter  the 
name  of  the  corporation,  describe  the  property,  and  estimate 
its  value. 

4th.  That  the  roadway,  superstructure  and  buildings,  if 
any,  which  constitute  the  real  estate,  shall  be  assessed  on 
the  standard  of  actual  value  for  the  purpose  to  which  they 
have  been  adopted,  and  not  as  mere  land. 

5th.  That  the  capital  stock,  which  covers  the  persona] 
estate,  including  the  surplus,  if  any,  over  ten  per  cent,  shall 
be  assessed  on  the  same  principle,  after  deducting  the 
assessed  value  of  the  real  estate  and  taxable  stock  of  other 
corporations,  as  required  by  section  10,  chapter  13,  title  4, 
part  1  of  the  statutes.  The  best  witerion  of  the  value  of  a 
stock  is  the  market  price,  which  when  it  can  be  ascertained, 
represents  the  intrinsic  value  more  nearly  than  any  other 
standard  within  reach  of  the  assessors. 

It  maybe  added  that  the  difficulty  of  arriving  at  a  correct 
interpretation  of  the  laws  for  the  assessment  of  corporations, 
is  increased  from  the  fact  that  they  are  general,  applying  to 
all  classes,  and  affording  no  distinct  and  well  defined  rule  in 
special  cases.  The  construction  given  to  them  by  this 
department  in  their  application  to  railroads,  is  believed  to 
be  in  conformity  with  judicial  decision,  and  will,  it  is  pre- 
sumed, afford  an  intelligent  answer  to  the  inquiry  contained 
in  your  letter  of  the  20th  inst. 

There  have  been  no  important  changes  in  the  law  since 
the  publications  of  compilation  distributed  in  1856,  except 
such  as  are  included  in  fifth  edition  of  the  Be  vised  Statutes, 
which  is  the  edition  here  referred  to. 
Respectfully  yours, 

THOMAS  HILLHOUSE,  Comptroller. 
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SUPREME  COURT. 

JOSEPH  BEAND,  appellant  agt.  EDMUND  BKAND  and  ALLEN 
BRAND,  respondents. 

A  parol  agreement  between  the  plaintiff  and  one  of  the  defendants,  that  the 
amount  due  to  the  plaintiff  (for  his  portion  of  his  mother's  estate  which  was 
in  the  hands  of  the  defendant)  should  be  set  off  and  applied  upon  a  demand 
which  the  defendant  had  against  the  plaintiff,  and  that  by  such  set  off  and 
application,  the  claim  of  the  plaintiff  against  the  defendants  was  to  be  can- 
celled, is  within  the  statute  of  frauds. 

Nothing  beyond  mere  words  having  passed  between  the  parties,  and  a  written 
memorandum  or  receipt,  which,  from  the  evidence,  was  agreed  (by  parol)  to 
have  been  given  by  the  plaintiff  to  the  defendant,  never  having  been  in  fact 
executed,  the  whole  agreement  between  the  parties  being  in  parol,  was  void  by 
the  statute.  (If  the  agreement  mentioned  in  the  case  of  Davis  agt.  Spencer,  24 
N.  Y.  21.  386,  was  by  parol,  which  is  not  disclosed  by  the  case,  the  decision  on  that 
point  would  seem  to  be  against  the  settled  law. ) 

Albany  General  Term,  September,  1866. 

Before  MILLER,  INGALLS,  and  HOGEBOOM,  Justices. 

THIS  is  an  appeal  from  a  judgment  entered  on  the  report 
of  a  referee.  The  action  was  commenced  January  22, 1864. 
After  issue  joined,  the  action  was  referred  to  Rufus  W.  "Wat- 
son, Esq.,  of  Catskill,  as  sole  referee,  to  hear  and  decide. 
The  plaintiff  and  defendants,  with  seven  others,  were  heirs 
of  Samuel  Brand  and  Mary  Brand,  late  of  Durham,  Greene 
county,  deceased. 

Mary  Brand  survived  her  husband,  Samuel  Brand.  And 
the  sum  of  $766.66  was  set  apart,  and  the  interest  thereon 
was  to  be  paid  to  said  Mary  Brand  annually,  during  her  life 
(which  was  called  her  dower  right),  and  said  principal  sum, 
at  her  decease,  was  to  be  divided  equally  among  said  ten 
heirs.  The  defendants  entered  into  an  agreement  with  said 
Mary  Brand,  August  16,  1843,  to  receive  this  money,  to  pay 
her  the  interest  during  her  life,  and  then  to  distribute  said 
principal  sum  of  $766.66  equally  among  said  heirs. 

Mary  Brand  died  April  9,  1848,  and  this  action  was  com- 
menced about  sixteen  years  after,  to  wit :  January  22, 1864, 
to  recover  the  one-tenth  of  said  sum,  to  wit :  $766.66,  with 
interest  from  April  9, 1848. 
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The  defendants,  among  other  things,  set  up  payment  and 
satisfaction,  and  their  proof  tended  to  establish  the  following 
facts  : 

The  defendant  Edmund  Brand,  had  received  this  $766.66, 
and  was  liable  therefor.  In  the  fall  of  1847,  he  and  the 
plaintiff  were  in  partnership  in  buying  and  selling  stock. 
The  funds  for  that  purpose  were  furnished  principally  by 
Edmund  Brand.  Each  to  have  one-half  the  profits,  and 
share  one-half  the  loss.  They  sustained  a  loss  of  some 
$210,  and  the  plaintiff,  as  the  evidence  shows;  had  used  for 
his  individual  benefit  some  $35  of  the  company  funds.  Soon 
after  the  death  of  Mrs.  Brand,  and  in  May,  1848,  the  plain- 
tiff and  Edmund  Brand,  in  arranging  and  settling  their  part- 
nership loss,  and  the  plaintiff's  share  of  this  dower  right, 
mutually  agreed  to  apply  this  claim  of  the  plaintiff  upon 
said  demand  of  said  Edmund,  and  to  cancel  the  same.  This 
agreement  was  by  parol,  and  was  duly  objected  to  and 
excepted  to  on  the  part  of  the  plaintiff. 

The  referee  found  the  facts  to  be  as  claimed  by  the  defend- 
ants, and  that  the  plaintiff's  claim  had  not  been  paid  or  sat- 
isfied otherwise  than  by  the  parol  agreement  above  men- 
tioned. He  found  as  a  conclusion  of  law,  that  the  plaintiff's 
cause  of  action  was  thereby  satisfied  and  discharged,  and 
ordered  judgment  for  the  defendants. 

Judgment  was  accordingly  so  entered  with  costs,  and  the 
plaintiff  appealed  to  this  court. 

LYMAN  TBEMAIN  and 

LAWRENCE  FALK,  for  plaintiff,  appellant. 

OLNEY  &  KING,  for  defendants,  respondents. 

By  the  court,  HOGEBOOM,  J.  I  feel  some  embarrassment 
as  to  the  proper  disposition  of  this  case.  According  to  the 
finding  of  the  referee,  the  plaintiff  was  indebted  to  one  of 
the  defendants  in  a  sum  equal  to  or  exceeding  the  amount 
owing  by  the  defendants  to  the  plaintiff,  and  it  was  mutually 
agreed  by  parol,  that  the  amount  due  to  the  plaintiff  should 
be  set  off  and  applied  upon  the  demand  which  the  defendant 
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Edmund  Brand,  had  against  the  plaintiff,  and  that  by  such 
set  off  and  application,  the  claim  of  the  plaintiff  against 
the  defendants  was  to  be  cancelled.  He  further  finds  that 
the  plaintiff's  claim  has  not  been  paid  or  satisfied,  other- 
wise than  by  the  parol  agreement  aforesaid. 

No  writing  was  made  between  the  parties,  although 
according  to  the  testimony  on  the  part  of  the  defendants,  a 
receipt  for  the  plaintiff's  demand  was  to  be  given  by  the 
plaintiff,  which  was  never  done.  Indeed,  nothing  beyond 
mere  words  passed  between  the  parties,  and  the  written 
memorandum  or  receipt  which  was  contemplated,  was  never 
in  fact  executed. 

I  have  great  doubts  whether  this  is  sufficient  to  satisfy 
the  requirements  of  the  statute  of  frauds.  According  to 
the  spirit  of  all  the  decisions,  this  was  a  contract  for  the 
transfer  or  sale  by  the  plaintiff  to  the  defendant,  of  the  chose 
in  action  which  represented  the  plaintiff's  demand. 

There  was  no  note  or  memorandum  in  writing,  and  never 
has  been. 

There  was  no  acceptance  and  receipt  of  the  evidences  of 
the  thing  in  action.  The  only  question  is,  did  the  buyer 
at  the  time  pay  some  part  of  the  purchase  money.  (2  B. 
8.  136.) 

In  Artcher  agt.  ZeTi  (5  Hill,  205),  Justice  COWEN  delivering 
the  opinion  of  the  court,  says  :  "  Here  everything  lies  in 
parol  —  and  even  if  there  had  been  the  express  agreement 
which  is  set  up  —  an  agreement  for  absolute  credit,  I  should 
doubt  whether  the  statute  would  be  satisfied  without  some- 
thing more  —  at  least  some  absolute  indorsement  or  written 
credit,  at  the  time.  One  object  of  the  statute  was  to  prevent 
perjury. 

"  The  method  taken  was  to  have  something  done,  not  to 
rest  everything  upon  mere  oral  agreement." 

In  Shindler  agt.  Houston  (1  Comst.  263),  Judge  GAEDINER 
says  :  "  The  object  of  the  statute  was  not  only  to  guard 
against  the  dishonesty  of  parties,  and  the  perjuries  of  wit- 
nesses, but  against  the  misunderstanding  and  mistakes  of 
honest  men."  And  at  page  264,  "  the  acts  of  part  payment, 
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of  delivery  and  acceptance,  mentioned  in  the  statute,  are 
something  over  and  beyond  the  agreement  of  which  they  are 
a  part  performance,  and  which  they  assume  as  already  exist- 
ing." And  at  page  260,  "  this,  I  apprehend,  is  the  correct 
rule,  and  it  is  obvious  that  it  can  only  be  satisfied  by  some- 
thing done  subsequent  to  the  sale,  unequivocally  indicating 
the  mutual  intentions  of  the  parties.  Mere  words  are  not 
sufficient." 

BRONSON,  J.,  says  at  page  266  :  "  As  was  justly  remarked 
by  the  defendant's  counsel,  there  was  nothing  but  mere 
words,  and  the  statute  plainly  requires  something  more — it 
calls  for  acts." 

WEIGHT,  J.,  says  at  page  273  :  "  Whilst  this  meritorious 
law  is  in  the  statute  book,  it  is  our  business  to  enforce  it  in 
good  faith,  and  according  to  its  plain  letter  and  spirit,  with- 
out studying  to  fritter  away  its  vitality  in  the  attempt  to 
uphold  contracts,  which  by  its  provisions  are  clearly  void." 

In  Ely  agt.  Ormsby  (12  Barb.  370),  the  plaintiff  sought  to 
recover  the  value  of  a  span  of  horses,  which  had  been  levied 
upon  by  the  defendant  by  virtue  of  an  attachment  against 
one  Salisbury.  The  plaintiff  made  title  to  the  horses  through 
Salisbury,  from  whom  he  purchased  them  by  parol. 

The  plaintiff  had  a  personal  mortgage  against  Salisbury 
for  $500,  covering  the  horses.  The  case  states,  "  the  plain- 
tiff bought  the  horses  at  the  sum  of  $300,  which  amount 
was  applied  on  the  mortgage,  though  not  indorsed,  the  mort- 
gage being  on  file."  A  verdict  and  judgment  passed  for 
the  plaintiff,  which  on  appeal  were  reversed,  the  court  hold- 
ing (according  to  the  head  note)  that  "  an  agreement  to 
indorse  the  price  of  the  property  upon  a  personal  mortgage 
held  by  the  purchaser  against  the  vendor,  without  any 
indorsement  being  in  fact  made,  does  not  constitute  pay- 
ment." 

These  cases  lean  strongly  against  the  position  of  the 
defendants  in  this  case,  and  against  the  conclusion  to  which 
the  referee  arrived.  The  embarrassment  I  have  felt,  arises 
from  the  case  of  Davis  agt.  Spencer  (24  N.  Y.  386),  to  which 
we  have  been  referred,  and  which  seems  by  the  opinion  of 
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the  court  to  justify  the  proposition  laid  down  in  the  head 
note,  to  wit  :  "  An  agreement  between  the  payee  of  a  note 
and  the  maker,  made  with  the  assent  of  the  latter's  partner, 
to  apply  the  indebtedness  of  the  payee  to  such  maker  and 
his  partner,  in  payment  of  the  note,  operates  in  presenti  as 
satisfaction  of  the  note  pro  tanto" 

But  the  question  of  the  statute  of  frauds  was  not  consid- 
ered, and  does  not  appear  to  have  arisen. 

There  is  nothing  to  show  that  the  agreement  was  not  in 
writing,  and  the  point  involved  was,  whether  an  agreement 
to  apply  imported  a  present  application  and  payment,  and  it 
was  held  that  it  did. 

It  assumes  that  the  agreement  to  apply  was  established  by 
proper  evidence,  which  is  the  precise  question  in  dispute  in 
the  case  at  bar.  In  the  present  case  the  application  or  pay- 
ment is  not  proved  by  any  act  of  the  parties,  and  certainly  by 
none  subsequent  to  or  independent  of  the  contract  itself, 
but  is  merely  claimed  legally  to  flow  from  the  terms  of  the 
contract.  In  my  opinion  this  is  not  sufficient. 

My  conclusion  on  this  point  is  strengthened  by  the  sub- 
sequent case  of  Brabin  agt.  Hyde  (32  N.  Y.  519).  The 
action  was  brought  to  recover  the  possession  or  value  of  a 
mare  and  colt,  and  the  question  arose  whether  the  defendant 
purchased  from  Blackmer,  a  former  owner  (under  whom  the 
plaintiff  also  claimed  by  a  subsequent  purchase),  was  good 
within  the  statute  of  frauds. 

The  purchase  was  by  parol,  for  $175,  for  which  he  was  to 
give  Blackmer  credit  on  his  books  (Blackmer  owing  him  for 
a  store  debt).  Such  credit  or  entry  appears  to  have  been 
made  upon  a  blank  leaf  (not  in  the  regular  account)  of  one 
of  the  books. 

There  was  no  actual  delivery  of  the  mare  and  colt,  and 
Blackmer  subsequently  sold  them  to  the  plaintiff.  The 
court  of  appeals  held  the  sale  to  the  defendant  invalid  within 
the  statute,  and  in  their  opinion  delivered  by  BROWN,  J., 
expressed  themselves  as  follows,  at  page  523  : 

"  The  payment  may  be  made  in  money  or  property,  or  in 
the  discharge  of  an  existing  debt,  in  whole  or  in  part  due 
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from  the  vendor  to  the  purchaser,  or  the  extinguishment  of, 
or  payment  upon  a  promissory  note  held  by  the  latter  against 
the  former.  A  mere  agreement  to  apply  the  purchase  money 
to  either  of  these  objects,  would  not  be  enough,  because  the 
contract  would  still  rest  in  words,  and  nothing  more. 

"  The  agreement  to  pay  the  note  or  satisfy  the  debt,  must 
be  consumated  and  earned  into  effect  by  an  act  which  shall 
be  obligatory  upon  the  purchaser,  and  enable  the  vendee  to 
enforce  the  contract  of  sale.  The  note  should  be  delivered 
up  and  cancelled ;  or  if  the  purchase  money  falls  short  of 
complete  payment,  it  should  be  extinguished  by  an  indorse- 
ment made  upon  it  in  writing,  which  shall  operate  effectually 
as  an  extinguishment  pro  tanto.  And  if  the  purchase  money 
is  to  be  applied  to  pay  open  account,  in  whole  or  in  part, 
the  creditor  and  purchaser  should  part  with  some  written 
evidence  of  such  application  which  shall  bind  him,  and  put 
it  into  the  power  of  his  debtor  and  vendee,  to  enforce  the 
contract.  Without  this,  or  something  like  this,  the  contract 
is  a  mere  collection  of  words,  and  the  statute  evaded." 

On  the  whole,  I  am  of  opinion  that  the  referee  erred,  and 
that  the  judgment  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

MILLER,  J.,  concurred. 

INGALLS,  J.,  dissented. 


SUPEEME  COUKT. 

THE  PEOPLE  ex  rel.  EICHAED  O'BRIEN  agt.  JOHN  HEALY  and 

others. 

An  order  at  special  term  denying  a  motion  for  a  commitment  for  not  obeying  a 
mandamus,  is  appealable,  where  the  contempt  is  not  denied,  or  where  an  eva- 
eive  excuse  is  offered,  and  the  judge,  notwithstanding,  refuses  to  order  a  com- 
mitment. 

But  where  the  alleged  contempt  is  to  be  made  out  from  contradictory  affidavits, 
then  the  decision  of  the  judge  at  chambers  is  conclusive. 

General  Term,  May,  1867. 
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Before  INGEAHAM,  CLEEKE  and  SUTHEELAND,  Justices. 
THIS  is  an  appeal  from  an  order  at  special  term,  denying 
a  motion  for  a  commitment,  for  not  obeying  a  mandamus. 

By  the  court,  INGEAHAM,  J.  The  motion  is  opposed  on  the 
ground  that  such  an  order  is  not  appealable.  I  do  not  assent 
to  that  principle.  Where  the  alleged  contempt  is  to  be 
made  out  from  contradictory  affidavits,  then  the  decision  of 
the  judge  at  chambers  is  conclusive  ;  and  if  he  is  not  satis- 
fied as  to  the  intent  of  the  parties  charged,  this  court  on 
appeal  would  not  reverse  his  decision  ;  but  where  the  con- 
tempt is  not  denied,  or  where  an  evasive  excuse  is  offered, 
and  the  judge,  notwithstanding,  refuses  to  order  a  commit- 
ment, such  an  order  is  appealable,  and  relief  may  be  had 
in  the  general  term. 

But  in  looking  at  the  answers  of  the  defendants  to  the 
interrogatories,  I  find  that  a  committee  was  appointed  to 
inquire  into  the  relator's  claims ;  that  they  met  several 
times,  of  which  he  had  notice ;  that  he  produced  no  witnesses 
before  the  committee  ;  that  his  counsel  proposed  to  go  into 
an  argument  as  to  their  powers,  which  they  did  not  hear ; 
and  that  after  the  service  of  the  mandamus,  the  board  passed 
a  resolution  that  the  other  candidate  Houghtaling,  was  enti- 
tled to  his  seat. 

The  object  of  the  mandamus  was  simply  to  compel  the 
action  of  the  board.  It  was  the  duty  of  the  relator  to  pro- 
duce any  evidence  he  had  to  show  that  he  was  entitled  to 
the  office,  and  his  neglect  to  do  so  placed  him  in  the  wrong. 
I  do  not  know  that  the  board  are  obliged  to  hear  any  argu- 
ments from  counsel  on  the  subject,  against  their  consent. 
They  should  hear  the  evidence  and  decide.  They  met  for 
the  latter  purpose  by  their  committee,  and  on  the  neglect, 
after  two  or  three  meetings,  to  produce  the  evidence,  they 
discharged  the  committee,  and  passed  a  resolution  that 
Houghtaling  was  entitled  to  the  seat.  Of  this  the  board 
was  the  judge,  and  having  decided  the  question,  they  com- 
plied with  the  direction  of  the  mandamus. 

Under  this  statfe  of  facts,  I  think  the  justice  at  special 
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term  was  justified  in  holding  there  was  no  ground  for  grant- 
ing the  commitment. 

At  the  same  time,  I  must  say,  the  course  of  the  board  in 
refusing  for  so  long  a  time,  a  hearing  to  the  petitioner  as  to 
his  claim,  was,  in  effect,  a  denial  of  justice  to  him,  and  was 
calculated  to  defeat  his  claim  to  the  office  if  he  was  entitled 
to  it.  For  this  reason,  no  costs  should  be  given  on  this  pro- 
ceeding. 

Order  affirmed,  without  costs. 

All  the  judges  concurring. 


COUKT  OF  APPEALS. 

FRANCIS  WIGAND,  survivor,  &c.,  respondent  agt.  MAX  SICHEL 
and  SOLOMON  SICHEL,  appellants. 

A.  plea  in  abatement,  that  A.  and  B.  were  copartners,  and  should  have  been 
co-defendants,  is  not  sustained  by  evidence  that  B.  was  such  partner.  The 
defendant,  by  his  plea,  must  give  the  party  a  better  writ — he  must  state  pre- 
cisely and  truly  who  were  the  parties  to  the  contract ;  and  if  he  fails  to  do  this 
his  plea  fails  also. 

A  release  executed  between  parties,  and  signed  by  a  subscribing  witness,  cannot 
be  introduced  on  a  trial  as  evidence,  unless  proved  by  the  subscribing  witness. 
The  law  on  this  point  remains  unchanged. 

Where  the  plaintiffs  waive  the  tort,  and  bring  their  action  of  assumpsit  at  once 
for  the  value  of  the  goods  sold  on  a  credit,  they  do  not  avoid  the  contract  of 
talc,  by  proving  on  the  trial  that  the  credit  was  obtained  by  the  defendants  by 
fraud,  and  that,  therefore,  the  sale  was  one  for  cash. 

September  Term,  1866. 

APPEAL  from  a  judgment  against  the  defendants,  rendered 
by  the  general  term  of  the  first  judicial  district. 

Appellants'  point  and  case  submitted. 
W.  R.  STAFFORD,  for  respondent. 

HUNT,  J.  This  action  was  brought  to  recover  the  amount 
of  a  bill  of  goods  sold  by  the  plaintiff  to  the  defendants,  in 
the  summer  of  1858.  The  complaint,  as  amended,  was  the 
ordinary  one  for  goods  sold  and  delivered.  The  defendants 
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pleaded  a  non-joinder  of  George  Mann  and  Adolplius  Knorr, 
as  co-defendants ;  also  that  the  goods  had  been  purchased 
on  a  credit,  which  had  not  yet  expired,  and  that  they  had 
given  their  promissory  notes  to  the  plaintiffs  for  the  amount 
of  the  purchase.  On  the  trial  the  plaintiff  proved  the  sale 
and  delivery  of  the  goods  on  a  credit  of  four  months,  for 
which  the  defendants  gave  their  own  promissory  notes ;  the 
plaintiffs  also  proved  that  the  credit  was  obtained  upon  rep- 
resentations grossly  false  and  fraudulent ;  that  they  had  in 
vain  sought  the  defendants  to  offer  a  return  of  the  notes 
before  suit  commenced ;  that  the  defendants  fraudulently 
concealed  themselves,  and  they  produced  and  offered  to  can- 
cel, the  notes  on  the  trial.  The  plaintiffs  recovered  at  the 
circuit,  and  the  judgment  in  their  favor  was  affirmed  by  the 
general  term  of  the  first  district. 

The  appellants'  points  present  three  grounds  of  objection, 
which  I  will  consider  in  the  order  in  which  they  are  pre- 
sented. It  is  claimed  that  an  error  was  committed  in  exclu- 
ding the  proofs  of  certain  articles  of  co-partnership,  entered 
into  on  the  20th  day  of  April,  1858,  between  Max  Sichel, 
Solomon  Sichel  and  George  Mann.  As  a  part  of  their 
answer,  the  defendants  had  pleaded  that  the  supposed  prom- 
ises, in  the  complaint  set  forth,  if  any  such  were  made,  were 
made  jointly  with  George  Mann  and  Adolphus  Knorr,  and 
not  by  the  defendants  alone  ;  and  they  prayed  that  the 
plaintiff's  action  might  abate,  on  account  of  the  non-joinder 
of  said  Mann  and  Knorr.  On  the  trial,  the  defendants 
offered  in  evidence  the  articles  of  co-partnership  mentioned, 
to  sustain  this  defense  in  abatement.  It  was  excluded  by 
the  judge.  A  plea  in  abatement  that  Knorr  and  Mann  were 
copartners,  and  should  have  been  co-defendants,  was  not 
sustained  by  evidence  that  Mann  was  such  partner.  The 
defendant,  by  his  plea,  must  give  the  party  a  better  writ, 
that  is,  he  must  state  precisely  and  truly,  who  were  the-  par- 
ties to  the  contract ;  and  if  he  fails  to  do  this,  his  plea  fails 
also.  To  sustain  the  plea,  it  must  appear  that  there  is 
neither  a  greater  nor  less  number  of  parties  than  is  set  up 
in  the  plea.  (Hanks  agt.  Murray,  2  Hill,  200.)  The  paper 
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was  not  offered  in  connection  with  evidence  to  prove  that 
Knorr  was  also  a  partner,  and,  indeed,  it  was  explicitly  pro- 
ven by  Knorr,  that  he  never  had  been  a  partner  in  the  busi- 
ness. There  was  no  error  in  this  ruling,  and  this,  independ- 
ently of  the  question  of  the  incompetency  of  written  articles 
to  prove  the  fact  alleged. 

The  defendants  afterwards  offered  in  evidence  a  release, 
signed  by  Max  Sichel  and  Adolphus  Knorr,  reciting  a  former 
partnership  between  them,  and  mutually  releasing  each  from 
all  claims  in  favor  of  the  other.  This  paper  was  signed  by 
John  Herts,  as  a  subscribing  witness,  and  the  plaintiff 
objected  to  its  admission,  unless  proved  by  the  subscribing 
witness.  The  law  on  this  point  remains  unchanged,  and  the 
objection  was  undoubtedly  valid.  There  was  no  error  of  the 
judge  in  excluding  this  paper.  If  admitted,  the  release 
could  have  had  no  possible  effect.  It  did  not  recite  a  part- 
nership of  Knorr  with  Max  Sichel  arid  Solomon  Sichel,  but 
with  Max  Sichel  alone.  This  could  not  have  been  in  refer- 
ence to  the  partnership  sued,  as  to  which  it  was  admitted 
by  the  pleadings,  that  Solomon  was  a  member.  If  it  was 
intended  that  the  paper  should  connect  Knorr  as  a  partner 
of  the  firm  sued,  it  could  have  no  such  effect,  and  was  quite 
immaterial. 

The  last  objection  urged  by  the  defendants,  is  upon  the 
form  of  the  action.  The  complaint,  as  amended,  was  in  the 
ordinary  form  for  goods  sold  and  delivered,  and  a  cause  of 
action  was  proved,  in  the  manner,  and  of  the  character,  I 
have  already  stated.  The  defendants  now  object,  that  upon 
these  pleadings,  it  was  error  to  allow  the  plaintiffs  to  prove 
a  fraud,  for  the  purpose  of  avoiding  the  contract  upon  which 
they  had  counted. 

It  is  settled  by  numerous  authorities,  that  under  the  cir- 
cumstances existing  in  this  case,  the  plaintiffs  were  not 
bound  to  bring  an  action  for  the  deceit,  or  an  action  of  tro- 
ver or  replevin,  but  could  waive  the  tort,  and  bring  assump- 
sit  at  once  for  the  value  of  the  goods.  (Both  agt.  Palmer, 
27  Barl.  652  ;  Mason  agt.  JBorest,  1  Denio,  69  ;  Osborne  agt. 
Bell,  5  Id.  370 ;  Kingman  agt.  Retailing,  25  Wend.  423.) 
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It  is  not  accurate  to  say  that  the  plaintiffs  sought  to  avoid 
the  contract  of  sale.  It  is  the  credit  only,  that  is  sought  to 
be  avoided.  It  was  a  sale  of  goods,  which  the  plaintiffs  by 
their  action  affirmed.  It  was,  however,  a  sale,  where  the 
credit  was  obtained  by  fraud,  and  in  law  amounted  to  a  sale 
for  cash.  In  stating  it  in  their  complaint,  therefore,  to  be 
a  sale,  and  for  cash,  the  plaintiffs  but  stated  the  contract 
according  to  its  legal  effect.  They  did  not  seek  to  avoid 
the  contract  of  sale.  They  endeavored  merely,  by  proof  of 
the  act  of  fraud,  to  reduce  t]je  transaction  to  a  cash  sale. 
The  complaint  and  the  proof  were  to  the  same  purport. 

The  judgment  should  be  affirmed. 

All  the  judges  concurred  except  MORGAN,  J. 

LEONARD,  J.,  not  voting. 

Judgment  affirmed. 


SUPEEME  COUET. 

JOHN  H.  MOEE,  respondent  agt.  JAMES  GORDON  BENNETT, 

appellant. 

Printed  or  written  matter,  to  be  libellous  per  se,  must  necessarily  be  calculated  to 

cast  ridicule  on  a  man,  or  to  degrade  him  in  the  opinion  of  his  acquaintances, 

or  of  the  community. 
Where  the  language  is  ambiguous,  or  where  it  affirms  what  is  consistent  with 

freedom  from  moral  guilt,  an  allegation  that  the  publication  tends  to  blacken  and 

injure  the  reputation  of  the  plaintiff,  and  expose  him  to  public  hatred,  contempt 

and  ridicule,  cannot  be  sustained  without  an  innuendo. 
Thus,  where  the  charge  was,  that  aprostitute  was  under  the  patronage  or  protection 

of  the  plaintiff,  held,  that  it  did  not  necessarily  impute  moral  guilt,  and  that 

the  complaint  was  fatally  defective  in  not  containing  an  innuendo  explanatory 

of  these  ambiguous  words. 
The  mere  allegation  in  the  complaint  that  the  charge  is  false,  malicious,  and 

tends  to  injure  the  plaintiff's  reputation,  and  expose  him  to  public  hatred  and 

contempt,  is  not  sufficient,  where  the  words  charged  are  so  ambiguous  that 

they  may  be  understood  in  an  innocent  sense. 
It  is  the  office  of  the  pleading  to  characterize  the  intent  of  the  charge,  so  that 

the  defendant  may  take  issue  upon  it.    The  courts  are  not  to  seek  for  it  in  a 

complaint  which  states  an  ambiguous  charge. 

New  York  General  Term,  January,  1867. 
Before  BARNARD,  CLERKE  and  LEONARD,  Justices. 
VOL.  XXXILL  12 
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APPEAL  by  defendant  from  judgment  at  special  term,  ren- 
dered in  favor  of  the  plaintiff. 

B.  GALBRATTH,  for  appellant, 
for  respondent. 

By  the  court,  CLEBKE,  J.  This  action  was  for  an  alleged 
libel,  published  in  the  New  York  Herald,  of  which  defend- 
ant is  the  proprietor.  It  is  contained  in  a  letter  from  the 
widow  of  a  Colonel  Kimball,  which  was  published  in  that 
newspaper.  The  writer,  after  referring  to  certain  matters 
relating  to  her  deceased  husband,  says :  "  Among  the 
papers  referred  to,  as  returned  to  me,  are  my  own  private 
letters,  scattered  indiscriminately  among  the  others,  and 
returned  to  me  after  being  in  the  hands  of  a  prostitute ;  and 
in  her  hands,  too,  are  other  household  relics  that  are  sacred 
to  a  wife.  I  find  that  I  cannot  obtain  them,  except  through 
a  long  litigation  by  the  public  administrator.  The  police 
have  called  upon  this  woman,  and  she  refuses  to  give  up 
anything  belonging  to  my  husband.  She  is,  I  understand, 
under  the  patronage  or  protection  of  a  Mr.  More,  agent  of  the 
Central  Railroad,  who  has  also  employed  the  orderly  of  my  late 
husband" 

Undoubtedly  our  law,  like  the  Roman  law,  recognizes  a 
very  marked  distinction  between  spoken  slander,  and  slander 
communicated  by  pictures  or  signs,  or  writing  or  painting, 
or  that  published  in  books  or  newspapers.  Matters  calcula- 
ted to  cast  ridicule  on  a  man,  or  to  degrade  him  in  the  opin- 
ion of  his  acquaintances  or  of  the  community,  is  libellous, 
if  written,  or  printed  and  published ;  although,  if  only  spo- 
ken, it  may  not  be  actionable.  For  instance,  to  accuse  a 
man  orally  of  being  a  liar,  even  in  the  presence  of  hundreds, 
is  not  actionable  per  se  ;  but  to  say  of  him  in  an  article  pub- 
lished in  a  newspaper  or  elsewhere,  that  he  is  a  liar,  is 
actionable,  and  no  proof  of  special  damage  is  necessary. 
(Brooks  agt.  Berriep,  8  J.  R.  455).  A  general  charge  of 
having  sworn  falsely,  without  reference  to  material  evidence 
given  by  the  plaintiff  on  the  trial  of  a  cause,  is  not  actiona- 
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ble  in  itself ;  but  it  is  actionable  to  print  and  publish  the 
following  words  concerning  a  man  :  "  Our  army  swore  ter- 
ribly in  Flanders,  said  Uncle  Toby ;  and  if  Toby  were  here 
now,  he  might  say  the  same  thing  of  some  modern  swearers ; 
the  man  (meaning  plaintiff)  is  no  slouch  at  swearing  to  an 
old  story."  (Steele  agt.  Southwick,  9  J.  E.  214.) 

But  the  written  or  printed  matter  must  necessarily  be  cal- 
culated to  cast  ridicule  on  a  man,  or  to  degrade  him  in  the 
opinion  of  his  acquaintances  or  of  the  community.  Where 
the  language  is  ambiguous,  or  where  it  affirms  what  is  con- 
sistent with  freedom  from  moral  guilt,  an  allegation  that  the 
publication  tends  to  blacken  and  injure  the  reputation  of  the 
plaintiff,  and  expose  him  to  public  hatred,  contempt  and 
ridicule,  cannot,  I  think,  be  sustained  without  an  innuendo. 

The  charge  in  the  case  before  us,  that  a  prostitute  was 
under  the  patronage  or  protection  of  the  plaintiff,  does  not 
necessarily  impute  moral  guilt ;  and  there  is  no  allegation 
in  the  complaint  that  the  writer  of  the  letter  intended,  in 
this  communication,  to  impute  such  guilt  to  the  plaintiff. 
However  improbable,  it  is  very  possible  that  the  "  protect- 
ion "  of  which  the  writer  speaks,  may  be  such  as  the  benev- 
olent often  grant  to  the  most  erring  and  debased.  At  the 
present  day,  there  are  benevolent  and  pious  persons,  not  a 
few,  dismayed  at  the  alarming  increase  of  abandoned  women, 
who  become  their  friends,  protectors  and  patrons,  with  the 
hope  of  reclaiming  and  redeeming  them.  It  is  not  impossi- 
ble that  the  patronage  and  protection  of  which  the  writer  to 
the  Herald  speaks,  may  be  tJie  result  of  similar  benevolence. 
I  think  that  the  complaint  was  fatally  defective  in  not  con- 
taining an  innuendo  explanatory  of  these  ambiguous  words. 
The  rule  is,  where  the  words  ex  necessitate  expose  the  plain- 
tiff to  public  ridicule  or  reproach,  no  explanation  or  appplica- 
tion  of  the  language  used  in  the  alleged  libel  is  required ; 
but  when  they  are  at  all  susceptible  of  an  innocent  con- 
struction, such  explanation  or  application  must  be  added,  by 
what  pleaders  call  an  innuendo  or  colloquium,  and  in  some 
cases  by  both.  Among  many  cases  to  which  I  could  refer, 
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I  mention  Capel  agt.  Jones  (4  Man.  Gr.  &  S.  259 ;  56  E.  C. 
L.  258).  See  also  Hunt  agt.  Bennett  (19  N.  Y.  R.  173). 

The  order  of  the  special  term  should  be  reversed,  with 
costs. 

LEONARD,  J.  The  plaintiff's  complaint  was  dismissed  at 
the  trial,  after  the  evidence  for  the  plaintiff  was  concluded, 
upon  the  ground  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

The  action  is  for  a  libel  contained  in  a  letter  published  in 
the  New  York  Herald,  of  which  the  defendant  is  the  propri- 
etor, substantially  alleging  that  a  prostitute  was  under  the 
patronage  or  protection  of  the  plaintiff.  The  complaint 
alleges,  that  the  publication  refers  to  the  plaintiff,  and  that 
he  is  thereby  charged  with  having  under  his  patronage  or 
protection  a  public  prostitute ;  that  it  is  false,  malicious,  and 
tends  to  injure  his  reputation,  and  expose  him  to  public 
hatred  aud  contempt. 

The  Code  authorizes  the  complaint  to  be  dismissed  at  any 
time,  if  the  pleader  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  It  is  not  unusual  in  such  cases  to 
allow  an  amendment,  if  the  defect  is  technical,  and  will  not 
operate  as  a  surprise.  It  is  in  the  discretion  of  the  judge 
at  the  trial,  whether  to  refuse  or  allow  the  amendment,  and 
no  ground  of  exception  arises  for  his  refusal  to  allow  such 
amendment.  It  is  discretionary.  The  question  now  comes 
up  in  the  same  manner  as  if  it  had  arisen  upon  demurrer  to 
the  complaint.  The  objection  taken  is  not  waived  by  answer- 
ing the  complaint.  (Code,  §  148.) 

The  objectionable  words  in  this  case  are  actionable  or 
otherwise,  according  to  the  manner  in  which  it  was  intended 
they  should  be  understood.  The  mere  allegation  of  mali- 
cious intention  is  not  sufficient,  where  the  words  are  so 
ambiguous  that  they  may  be  understood  in  an  innocent 
sense.  My  brother  CLEBKE,  has  well  explained  the  double 
sense  in  which  the  words  complained  of  may  be  accepted. 
We  are  not  to  take  the  worst  or  most  injurious  sense,  when 
the  words  may  properly  and  naturally  receive  a  harmless  as 
well  as  an  offensive  construction.  (Button  agt.  Hayward,  8 
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Mod.  24  ;  Holt  agt.  Utlifield,  6  Term  E.  691.)  What  was  it 
the  intent  of  the  publication  to  charge  the  plaintiff  with 
having  committed,  of  an  injurious  or  offensive  nature,  in  the 
public  estimation  ?  The  pleading  does  not  state.  Are  the 
courts  to  seek  for  it  ?  Surely  not.  It  was  the  office  of  the 
pleading  to  characterize  the  intent,  so  that  the  defendant 
might  take  issue  upon  it.  Had  it  been  alleged  by  the  com- 
plaint that  the  intent  of  the  publication  was  to  charge  the 
plaintiff  with  keeping  a  prostitute  for  illicit  purposes,  the 
defendant  might,  by  a  denial,  have  raised  an  issue  properly 
to  be  tried  by  the  jury.  Some  such  interpretation  must  be 
put  upon  the  words  before  they  become  libellous,  and  it  is 
the  office  of  the  complaint  to  do  so  in  a  case  where  the  words 
have  an  ambiguous  sense. 

There  are  several  strong  authorities  which  illustrate  this 
view.  In  Dolloway  agt.  Tirrell  (26  Wend.  R.  383),  the  pub- 
lication charged  the  plaintiff  with  having  officially  certified 
that  an  affidavit  was  sworn  to  before  him  by  the  person 
signing  it,  when  no  oath  was  in  fact  administered.  At  the 
trial  the  court  refused  to  submit  to  the  jury  the  question  of 
fact  in  what  sense  the  words  were  used,  it  being  insisted  by 
the  defendant  that  they  imported  only  a  charge  of  inadver- 
tence on  the  part  of  the  plaintiff.  The  judge  charged  that 
the  words  contained  a  charge  of  official  corruption,  and  that 
it  was  only  necessary  to  consider  whether  the  defendant  was 
guilty  of  the  publication.  It  was  held  in  the  late  court  of 
errors,  that  the  judge  erred  in  these  respects. 

The  fact  of  the  certification  did  not  by  itself  prove  cor- 
ruption in  office.  The  charge  was  open  to  a  harmless  con- 
struction. 

In  Capel  and  others  agt.  Jones  (56  Eng.  Com.  L.  258),  a 
publication  charging  the  plaintiff  with  purchasing  two  hun- 
dred railraw  shares,  under  a  false  representation  of  the  mar- 
ket, without  any  innuendo  connecting  the  plaintiff  with  the 
false  representation,  was  held  not  to  be  actionable. 

Numerous  other  illustrations  were  cited  upon  the  points 
of  counsel,  but  these  are,  I  think,  sufficient. 

The  allegation  that  the  publication  was  malicious,  is  not 
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sufficient.  It  is  the  meaning  and  intention,  that  constitute 
the  malice.  These  depend  upon  the  sense  in  which  the 
words  were  used ;  and  where  they  are  ambiguous,  the  sense 
in  which  they  become  libellous  must  be  stated.  Where  the 
libellous  words  are  not  ambiguous,  they  require  no  statement 
or  explanation  to  show  their  application  or  meaning. 

The  judge  at  special  term  must  have  granted  a  new  trial 
upon  the  ground  that  the  judge  at  the  circuit  committed  an 
error  in  his  interpretation  of  the  alleged  libel.  It  could  not 
have  been  for  the  refusal  to  permit  an  amendment,  I  think, 
as  that  is  discretionary. 

The  practice  of  granting  new  trials  at  special  term,  by  a 
different  judge  from  the  one  who  heard  the  cause  at  the  cir- 
cuit, for  legal  error  at  the  circuit,  is  of  very  doubtful  propri- 
ety, and  has  never  been  the  practice  in  this  district.  Errors 
of  law  committed  by  one  judge,  are  more  properly  to  be 
reviewed  at  the  general  term.  It  ought  not  to  be  assumed 
that  one  judge  has  any  better  knowledge  of  the  law  than 
another.  If  any  other  rule  were  to  prevail,  the  judge  having 
in  fact  the  least  knowledge,  as  well  as  the  least  delicacy, 
might,  at  special  term,  reverse  a  multitude  of  verdicts  taken 
at  the  circuit  before  another  judge  more  learned  than  him- 
self. In  the  present  case,  I  think  the  judge  at  the  circuit 
was  right  in  his  law,  and  that  is  the  only  question  under 
review. 

I  concur  with  Judge  CLEBKE,  that  the  order  of  the  special 
term  should  be  reversed,  with  costs,  and  that  the  defendant 
be  at  liberty  to  enter  judgment,  upon  the  direction  of  the 
judge  at  the  circuit,  dismissing  the  complaint,  with  costs. 
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SUPREME  COURT. 

CHAUNCEY  SMITH  agt.  ABNEE  BEEVES. 

The  defendant,  in  an  action  for  the  conversion  of  personal  properly,  may  set  up 
in  mitigation  of  damages,  the  amount  of  a  chattel  mortgage  given  by  the  plain- 
tiff upon  the  property,  which  was  purchased  by  the  defendant  subsequent  to  the 
conversion. 

There  is  no  rule  of  law  which  prevents  one  who  has  unlawfully  taken  personal 
property,  from  purchasing  subsequently,  a  mortgage  or  other  lien  upon  it,  or 
even  buying  the  property  itself. 

Where  the  defendant  in  an  action  for  the  conversion  of  personal  property,  and 
subsequent  to  such  conversion,  and  before  the  commencement  of  the  suit, 
-purchases  a  prior  judgment  and  levy  upon  the  property,  under  an  execution 
against  the  plaintiff,  such  judgment  and  levy  is  a  bar  to  the  plaintiff's  action. 

The  defendant  in  an  execution,  with  whom  property  is  left  after  levy,  is  the  mere 
servant  or  agent  of  the  officer,  and  cannot  sue  for  the  conversion  of,  or  injury 
to,  the  property  seized.  The  property  is  in  the  custody  of  the  law. 

Jefferson  Special  Term,  December,  1866. 

DECISION  overruling  demurrer. 

This  action  was  brought  by  the  plaintiff  against  the 
defendant  for  the  conversion  of  personal  property,  alleged 
to  have  been  taken  from  the  plaintiff's  possession  30th 
March,  1866.  The  defendant  in  his  fourth  defence,  alleged 
that  the  plaintiff,  on  the  12th  day  of  December,  1865,  to 
secure  a  debt  due  from  him  to  Gibbs  &  Steel,  executed  and 
delivered  to  them  his  promissory  note  for  the  sum  of  $99.82, 
and  as  collateral  security,  gave  them  a  chattel  mortgage  on 
the  property  mentioned  in  the  complaint,  which  mortgage 
and  note  were  afterwards  assigned  to  the  defendant ;  such 
assignment  was  not  made  till  after  the  alleged  conversion. 
The  mortgage  was  duly  filed,  to  make  it  a  valid  lien  on  the 
property.  The  defendant  further  alleged  that  the  plaintiff 
had  paid  no  part  of  the  note,  and  that  the  whole  amount 
thereof  was  due  and  payable. 

In  his  fifth  defense,  the  defendant  alleged  the  recovery  of 
a  judgment  against  the  plaintiff  by  one  Samuel  Alverson, 
for  $868.97,  which  was  assigned  to  Anson  B.  Moore,  and 
afterwards,  and  in  February,  1866,  a  levy  was  made  on  tho 
property  in  question  in  this  suit,  by  a  deputy  of  the  sheriff 
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of  Jefferson  county,  subject  to  the  mortgage  mentioned  in 
the  defendant's  fourth  defense ;  and  afterwards,  and  before 
the  commencement  of  this  action,  but  subsequeDt  to  the 
conversion,  the  said  judgment,  execution  and  levy,  were  duly 
assigned  to  the  defendant.  The  defendant  also  alleged  that 
the  plaintiff  was  insolvent,  and  had  no  other  propert}*  to 
satisfy  said  debt  and  execution. 

The  plaintiff  demurred  to  the  fourth  and  fifth  defenses,  on 
the  grounds  that  said  defenses  did  not  state  facts  constitu- 
ting a  counter-claim  ;  that  they  were  neither  a  legal  or  equi- 
table defense  to  the  complaint  in  this  action. 

L.  J.  DOBWIN,  for  plaintiff". 

I.  In  an  action  of  trover,  the  conversion  is  the  gist  of 
the  action.     Where  the  property  rightfully  came  to  the  pos- 
session of  the  defendant,  a  conversion  must  be  proved.     A 
demand  and  refusal  was  evidence  of  a  conversion,  though 
not  in  itself  a  conversion.     But  the  wrongful  taking  of  the 
property,  is  in  itself  a  conversion,  and  hence  such  taking  is 
the  gist  of  the  action.     (Espinasse  Nisi  Prius,  vol.  2,  p.  595  ; 
Brown  agt.  Sax,  7  Cow.  95.) 

II.  Under  the  former  practice,  everything  by  way  of 
a  defense  could  be  given  under  the  plea  of  general  issue, 
except  a  release  and  statute  of  limitations.     Special  pleas 
were  allowed,  but  were  not  necessary.     These  pleas  admit- 
ted the  taking,  but  justified  under  some  legal  or  equitable 
right,  but  which  right  existed  at  the  time  of  the  taking.    (See 
Espinasse  N.  P.  ;  Bull's  N.  P. ;  Selwin's  N.  P. ;  Leigh's  N. 

P.) 

III.  Leigh's  Nisi  Priiis,  1497.     The  party  claiming  a  lien 
must  have  possession  of  the  goods,  and  if  he  obtains  pos- 
session by  fraud  or  misrepresentation,  he  cannot  enforce  his 
claim  of  Hen,  though  if  the  goods  had  come  rightfully  into 
his  possession  he  might  have  retained  them  ;  and  cites  Tay- 
lor agt.  Robinson  (8  Taunt.  648) ;  Lempriere  agt.  Paseley  (2 
T.  E.  485) ;  Madden  agt.  Kempster  (1  Camp.  12). 

This  is  in  a  case  where  the  Hen  exists  at  the  time  of  the 
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taking.     Yet  if  the  taking  is  tortious,  it  is  no  defense,  legal 
or  equitable. 

MOOEE  &  McCAETiN,  for  defendant. 

I.  The  plaintiff  had  mortgaged  the  property  mentioned  in 
his  complaint  to  Gibbs  &  Steel,  as  alleged  in  the  fourth 
defense,  and  the  mortgagor  was  in  default  at  the  time  of  the 
commencement  of  this  action  ;  hence  the  title  of  the  prop- 
erty was  not  in  plaintiff,  but  in  Gibbs  &  Steel.     They  had 
the  right  to  take  possession  of  the  property  at  any  time,  and 
sell  the  same,  and  apply  the  proceeds  in  satisfaction  of  their 
claim.     The  plaintiff  could  not  maintain  trover  as  against 
Gibbs  &  Steel,  for  taking  the  property  by  virtue  of  their 
mortgage  ;  nor  can  he  assert  that  he  was  the  owner  of  the 
property  as  against  the  defendant,  their  assignee,  while  in 
default  in  payment  of  the  G.  &  S.  mortgage. 

In  any  event  the  plaintiff  can  only  recover  the  value  of 
the  property,  less  the  amount  due  on  the  -G.  &  S.  mort- 
gage. The  fourth  defense  should  be  upheld  as  a  valid 
defense,  in  mitigation  of  damages.  v 

II.  The  sheriff  having  levied  upon  the  property  in  ques- 
tion before  the  conversion,  by  virtue  of  an  execution  issued 
upon  a  judgment  recovered  against  the  plaintiff,  and  such 
judgment,  execution  and  levy,  having  been  duly  asssigned 
to  the  defendant,  it  follows  that  the  property  at  the  time  of 
the  conversion  was  in  the  custody  of  the  law,  and  the  defend- 
ant in  that  execution  (the  plaintiff  here)  had  no  right  of  pos- 
session which'  entitles  him  to  maintain  this  action.     The 
property  having  been  left  with  the  plaintiff  after  the  levy, 
he  was  the  mere  servant  or  agent  of  the  officer  making  such 
levy,  and  cannot  sue  for  the  conversion  of,  or  injury  to,  the 
property  seized.     (Rew  agt.  Barber,  3  Cow.  272  ;  Miller  agt. 
Adsit,  16  Wend.  335.) 

The  fifth  defense  is  a  valid  defense,  and  is  a  complete  bar 
to  the  plaintiff's  right  of  recovery. 

MULLIN,  J.     The  complaint  is  in  trover,  for  certain  articles 
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of  personal  property  unlawfully  taken  and  converted  by 
defendant  to  his  own  use. 

The  defendant  in  his  fourth  defense,  alleges  that  the  plain- 
tiff on  the  12th  December,  1865,  to  secure  a  debt  due  from 
him  to  Gibbs  &  Steel,  executed  and  delivered  to  them  his 
promissory  note  for  the  sum  of  $99.82,  and  as  collatteral  secu- 
rity gave  them  a  chattel  mortgage  on  the  property  mentioned 
in  the  complaint,  which  mortgage  and  note  were  afterwards 
assigned  to  the  defendant.  The  mortgage  was  duly  filed,  to 
make  it  a  valid  lien  on  the  said  property.  That  plaintiff  has  not 
paid  said  note  or  any  part  of  it,  although  the  whole  amount  is 
now  due  and  payable.  The  defendant  alleges  in  his  answer, 
that  he  had  purchased  the  property  of  plaintiff,  upon  the 
representation  by  plaintiff  that  it  was  unincumbered,  whereas 
it  was  incumbered  by  virtue  of  the  mortgage  in  question. 
Why  this  allegation  is  made  in  this  answer,  I  am  unable  to 
comprehend,  as  it  has  no  manner  of  connection  with  the 
mortgage,  unless  it  was  done  to  show  why  the  defendant 
acquired  the  mortgage.  If  defendant  had  purchased  the 
property  of  plaintiff,  that  of  itself  would  seem  to  be  a  suf- 
ficient defense.  But  it  was  not  alleged  in  that  view.  The 
question  then  is,  whether  the  fact  that  the  defendant  was 
the  owner  of  a  mortgage  which  was  a  valid  lien  on  the  pro- 
perty in  question,  is  a  defense  to  this  action,  either  as  a  bar 
or  by  way  of  mitigation  of  damages. 

The  mortgage  was  given  in  December,  1865.  This  con- 
version is  alleged  in  the  complaint  to  have  occurred  the  lasj; 
of  March,  1866.  The  defendant  acquired  title  to  the  mort- 
gage in  April,  1866,  and  after  the  conversion  of  the  prop- 
erty. 

If  at  the  time  of  the  alleged  conversion,  the  last  of  March, 
the  debt  for  which  the  mortgage  was  given  to  secure,  had 
become  due,  the  plaintiff  could  not  maintain  the  action. 
The  legal  title  in  that  event  would  have  been  in  Gibbs  & 
Steele.  But  the  plaintiff  being  in  possession,  might  main- 
tain an  action  by  reason  of  his  possession  merely,  against  a 
wrong-doer,  and  could  in  that  action  recover  the  value  of 
the  property.  But  the  defendant  does  not  show  when  the 
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debt  became  due,  except  that  he  avers  that  it  is  now  (that 
is,  at  the  time  of  putting  in  the  answer)  due.  That  is  not 
equivalent  to  an  averment  that  it  was  due  on  any  day  prior 
to  that  time.  As  it  does  not  appear  that  the  money  was  due 
at  the  the  time  of  the  conversion,  by  the  express  terms  of 
the  mortgage,  it  remains  to  inquire  whether  it  becomes  for- 
feited by  reason  of -the  other  conditions,  to  wit :  that  if  the 
mortgagees  deemed  themselves  insecure,  they  might  take 
possession,  sell,  &c.  "Whatever  the  parties'  rights  might  be 
under  this  branch  of  the  condition,  it  is  not  averred  that 
either  the  mortgagees,  or  the  defendant  as  assignee,  entered 
and  took  the  property  by  virtue  of  it,  so  that  the  defendant 
is  not  entitled  to  any  benefit  under  it  as  a  bar  to  this  action. 

The  question  then  comes  to  this  :  can  a  tort-feasor  after 
the  commission  of  the  wrong,  protect  himself  against  the 
claim  of  the  injured  party,  for  damages  sustained  by  reason 
of  such  wrong,  by  purchasing  the  property  from  the  true 
owner,  or  acquiring  a  valid  lien  thereon  ?  The  conversion  is 
the  gist  of  the  action,  and  most  clearly  there  is  no  method 
by  which  the  defendant,  by  an  act  of  his  own,  can  defeat 
the  right  of  action.  The  plaintiff  must  be  entitled,  in  any 
contingency,  to  the  damage  he  has  actually  sustained.  Can 
the  defendant  acquire  Kens  upon,  or  title  to  the  property, 
and  set  up  such  title  or  lien  in  reduction  of  damages  ? 

By  the  fourth  defense  in  the  answer,  it  appears  that  when 
it  was  put  in,  the  defendant  actually  owned  the  property  in 
question,  subject  to  the  plaintiff's  equity  of  redemption. 
If  the  plaintiff  recovers  of  defendant,  he  must  immediately 
pay  over  to  the  defendant  the  amount  due  on  the  mortgage, 
or  he  may  sue  for  and  recover  it,  as  money  had  and  received 
to  his  use.  It  cannot  be  necessary  to  resort  to  this  circui- 
tous method  of  obtaining  redress.  The  plaintiff  is  entitled 
to  recover  the  value  of  all  the  property,  less  the  amount  due 
on  the  mortgage.  The  fourth  defense  must  be  treated, 
therefore,  as  a  defense  in  mitigation  of  damages. 

The  plaintiff's  counsel  has  referred  me  to  several  cases  in 
support  of  the  proposition  that  a  wrong-doer,  who  mala  fide. 
acquires  a  lien  upon  property,  cannot  assert  it  by  way  of 
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defense  against  the  party  injured,  in  an  action  for  the  wrong. 
The  first  of  these  cases  is  Taylor  agt.  RoUnson  (8  Taunt. 
648).  In  that  case  the  defendants  were  brokers,  and  pur- 
chased property  of  Duncan  &  Co.,  for  one  McMichael,  which 
was  to  remain  on  D.  &  Co.'s  premises  free  of  charge  for  one 
month,  and  if  it  remained  longer  then  McM.  was  to  pay  for 
the  use  of  the  premises.  Part  of  the  property  was  shipped 
to  McM.  by  his  direction,  and  after  that,  proceedings  in 
bankruptcy  were  instituted  against  McM.  Subsequent 
thereto,  the  defendants  took  possession  of  the  residue  of  the 
property,  and  removed  it  to  their  own  premises,  and  there- 
after claimed  to  hold  it  by  virtue  of  a  lien  thereon  for  'their 
commissions  as  factors.  The  question  was,  whether  the 
defendants  had  such  a  possession  as  entitled  them  to  a  lien, 
and  it  was  held  that  they  had  not.  They  never  had  pos- 
session, except  such  as  they  acquired  by  the  wrongful  taking, 
and  the  court  held,  that  a  lien  cannot  be  obtained  by  wrong. 

Madden  agt.  Kempster  (1  Comp.  12),  is  another  application 
of  the  same  principle.  There  the  defendant  had  been  agent 
for  one  Hart,  who  was  an  officer  in  the  marines,  and  with 
whom  Hart  had  kept  an  account.  For  some  reason  Hart 
transferred  his  account  to  the  plaintiff,  and  after  such  trans- 
fer the  defendant  went  to  the  plaintiff's  agent  in  London, 
and  represented  that  Hart  was  owing  him  a  balance  of  £60, 
and  the  agent  gave  defendant  a  check  for  the  amount  on 
plaintiff's  bankers,  which  was  paid.  It  was  not  true  that 
Hart  owed  defendant  any  such  balance.  When  the  plain- 
tiff demanded  the  money  thus  wrongfully  obtained,  defend- 
ant claimed  to  hold  the  money  on  the  ground  that  defendant 
had  accepted  a  bill  drawn  by  Hart,  and  that  he  had  the 
right  to  be  indemnified  against  such  acceptance.  The  court 
held,  that  having  obtained  the  money  by  fraud,  he  could  not, 
therefore,  set  up  a  lien  to  which  he  might  otherwise  have 
been  entitled. 

Lempriere  et  al.  agt  Pasdey  (2  Term,  485),  is  to  the  same 
effect.  In  that  case  the  defendant  loaned  one  Syedes  money, 
and  to  secure  it  took  an  assignment  of  fifty  tons  of  brazeletto 
wood  about  to  be  shipped  to  Syedes,  and  an  agreement  to 
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transfer  to  defendant  the  bills  of  lading  when  received,  as 
further  security.  The  wood  was  shipped,  and  bills  of  lading 
sent  to  S.,  who  became  bankrupt,  and  afterwards  transferred 
the  bill  of  lading  to  defendant,  and  on  the  arrival  of  the 
vessel  defendant  obtained  possession  of  the  property  from 
the  captain,  on  payment  of  freight  and  charges,  ;  and  plain- 
tiffs, as  assignees^  of  Syedes  in  bankruptcy,  brought  this 
action  to  recover  the  wood,  without,  tender  of  the  freight, 
&c.  The  plaintiffs  had  a  verdict.  An  order  to  show  cause 
why  it  should  not  be  set  aside  and  a  new  trial  granted,  and 
the  court  set  aside  the  verdict  and  granted  a  new  trial.  It 
was  held  that  the  assignment  of  the  wood  and  agreement  to 
transfer  the  bill  of  lading,  operated  as  an  equitable  assign- 
ment, and  was,  therefore,  operative  against  the  assignees  in 
bankruptcy.  ASHUKST,  J.,  says  in  delivering  the  opinion  of 
the  court,  that  if-  defendant  is  to  be  considered  as  a  wrong- 
doer, the  plaintiffs  would  have  no  occasion  to  tender  him  an 
indemnification  for  expenses  incurred  by  him  in  order  to 
obtain  a  wrongful  possession.  But  as  it  was  held  that  the 
defendant  acquired  possession  rightfully,  he  was  entitled  to 
hold  until  the  debt,  for  the  security  of  which  the  property 
was  transferred,  was  paid. 

None  of  these  cases  touch  the  case  before  me.  Although 
the  defendant  acquired  the  possession  tortiously,  yet  by  the 
purchase  of  the  mortgage  he  acquired  a  lien  upon  the  prop- 
erty in  question  ;  and  at  the  time  of  answering,  he  had 
become  legal  owner  of  the  mortgaged  property.  All  that 
was  left  in  the  plaintiff  was  a  mere  equity  of  redemption. 
It  is  not  the  case  of  illegally  acquiring  title  to  property  by 
means  of  the  discharge  of  a  lien  thereon  in  favor  of  the  per- 
son who  had  possession,  but  it  is  the  case  of  a  wrong-doer 
acquiring  title  after  the  tortious  act  to  the  property  converted 
or  injured. 

Suppose  A.  to  have  hired  the  horse  of  B.  for  a  month,  and 
during  the  month  C.  unlawfully  takes  the  horse  from  A.,  and 
converts  it  to  his  own  use.  A.  may  maintain  an  action  for 
this  conversion,  and  would  be  entitled  to  recover  the  value 
of  the  horse  as  damages.  But  suppose  before  answer  C. 
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purchases  the  horse  of  B.,  and  thereby  becomes  owner. 
Could  A.  recover  the  full  value  of  the  horse  ?  It  seems  to 
me  he  could  not.  When  A.  recovers  the  damages  actually 
sustained  by  him  by  reason  of  the  conversion,  it  is  all  that 
he  is  entitled  to.  But  if  A.  has  a  lien  upon  a  horse  for  his 
keep,  or  for  any  other  lawful  cause,  and  B.  goes  to  A.,  and 
without  right  takes  the  horse,  paying  the  lien,  he  is  not  at 
liberty  to  protect  his  wrongful  possession  through  the  lien. 
He  paid  the  money  in  his  own  wrong,  for  the  very  purpose 
of  enabling  him  to  prefect  the  wrong,  and  the  law  will  not 
aid  him  in  enforcing  it. 

But  in  the  case  supposed,  it  is  competent  for  one  having 
the  lien  to  transfer  the  horse  subject  to  the  lien,  and  the 
person  receiving  it  may  enforce  it,  and  the  owner  cannot  get 
his  horse  until  the  lien  is  discharged.  In  the  one  case  there 
is  no  conversion,  in  the  other  there  is.  In  the  one  case  the 
receiver  takes  a  transfer  of  the  lien,  in  the  other  he  takes 
the  animal  regardless  of  the  rights  of  the  owner,  and  pays  the 
lien  only  because  he  could  not  perfect  the  wrong  without  it. 

There  is  no  rule  of  law  that  I  know,  which  prevents  one 
who  has  unlawfully  taken  personal  property,  from  purchas- 
ing subsequently  a  mortgage  or  other  lien  upon,  or  even 
buying  the  property  itself.  Such  a  purchase  does  not  impair 
the  rights  of  the  injured  party,  while  leaving  unrestricted 
the  right  to  purchase  and  sell  all  kinds  of  property  which  is  by 
law  the  subject  of  purchase  and  sale.  For  these  reasons,  I 
think  the  fourth  defense  is  a  valid  one  in  mitigation  of  dam- 
ages. 

In  the  fifth  defense  the  defendant  alleges  the  recovery  of 
a  judgment  against  the  plaintfff  by  one  Samuel  Alverson,  for 
$868.97,  which  was  assigned  to  Anson  B.  Moore,  and  after- 
wards, and  in  February,  1866,  a  levy  was  made  on  the  prop- 
erty in  question  in  this  suit,  by  a  deputy  of  the  sheriff,  sub- 
ject to  the  mortgage  mentioned  in  the  fourth  defense,  and 
afterwards,  and  before  the  commencement  of  this  suit,  the 
said  judgment  and  levy  were  assigned  to  the  defendant,  and 
the  plaintiff  is  insolvent,  and  has  no  other  property  out  of 
which  said  debt  can  be  collected. 
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Assuming,  as  we  must,  these  facts  to  be  true,  it  follows 
that  the  property  at  the  time  of  the  conversion  (the  30th 
March),  was  in  the  custody  of  the  law,  and  the  defendant 
in  that  execution  (the  plaintiff  in  this  action),  had  no  present 
right  of  possession,  which  entitles  him  to  maintain  this 
action.  The  defendant  in  an  execution,  with  whom  property 
is  left  after  levy,  is  the  mere  servant  or  agent  of  the  officer, 
and  cannot  sue  for  the  conversion  of,  or  injury  to,  the  prop- 
erty seized.  Beio  agt.  Barber  (3  Cow.  272)  ;  Miller  agt. 
Adsit  (16  Wend.  335),  and  cases  cited  in  opinion  of  MASON, 
Senator.  This  answer  then  is  a  bar  to  the  plaintiff  's  right 
of  action. 

I  must,  therefore,  order  judgment  for  the  defendant  on  the 
demurrer,  but  with  leave  to  the  plaintiff  to  withdraw  the 
demurrer  to  the  fifth  answer  on  payment  of  costs. 


NEW  YOEK  SUPERIOR  COURT 

ISAAC  W.  EDSALL  agt.  JAMES  BROOKS,  and  others. 

In  an  action  for  libel,  the  defendants  are  not  legally  chargeable  with  malice,  by 
reason  of  their  sub-editor  or  employee  refusing  to  publish  a  retraction  or  expla- 
nation of  the  libellous  article. 

General  Term,  June,  1866. 

Before  MONCEIEF,  BARBOTJB  and  GARVIN,  Justices. 

APPEAL  taken  by  the  defendants  from  the  judgment  entered 
against  them  on  the  verdict  of  the  jury  rendered  in  favor  of 
the  plaintiff,  at  the  second  trial  of  the  case. 

By  the  court,  BARBOUR,  J.  As  no  evidence  was  given  upon 
the  trial  of  this  action,  showing  that  the  defendants  directed 
the  publication  in  their  newspaper  of  the  alleged  libelous 
matter  complained  of,  or  even  knew  of  its  insertion,  no 
malice  could  have  been  imputed  to  them  beyond  that  which 
the  law  implies  from  the  fact  that  they  were  the  proprietors 
of  such  paper,  and  had  the  power  to  withhold  the  publica- 
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tion.  No  actual  malice  was  proven  against  them,  and  of 
course,  the  plaintiff  would  have  been  entitled  to  such  judg- 
ment only,  if  any,  against  the  defendants,  as  the  evidence 
would  have  warranted  under  that  state  of  facts. 

The  testimony  of  Mr.  Manning,  touching  the  declarations 
of  Hopkins,  the  city  editor  of  the  defendants'  newspaper, 
and  his  refusal  to  publish  a  retraction  or  explanation  of  the 
libelous  article,  must  have  been  offered  for  the  purpose  of 
inducing  the  jury  to  believe  that  the  city  editor  and  employee 
of  the  defendants,  was  actuated  by  malicious  motives,  not 
only  in  refusing  to  insert  the  explanation  in  the  paper,  but 
in  publishing  the  libelous  article  originally ;  and  that  the 
defendants  were  legally  chargeable  therewith,  in  the  same 
manner  as  if  they  had  themselves  refused. 

The  admission  of  this  testimony,  we  think  was  improper. 
The  object  of  the  plaintiff's  counsel  in  offering  the  evidence, 
must  have  been  to  enhance  damages  against  the  defendants, 
because  of  the  malice  which  the  jury  would  naturally  infer 
from  the  refusal  of  the  editor,  who  was  under  the  defend- 
ants' control,  and  for  whose  wrong  in  publishing  they  were 
legally  responsible,  to  right  and  wrong  ;  and  the  evidence, 
it  may  fairly  be  presumed,  produced  the  effect  upon  the 
minds  of  the  jurors  which  the  plaintiff  designed,  and 
increased  the  damages  awarded.  Had  the  defendants  them- 
selves refused  to  make  a  retraction,  when  convinced  of  the 
wrong  that  had  been  done  to  the  plaintiff,  the  jury  probably 
might  legitimately  have  arrived  at  the  conclusion  that  they 
were  chargeable  with  actual  malice,  in  permitting  the  pub- 
lication to  be  made,  as  it  would  have  tended  to  prove  a  gen- 
eral design  to  wrong  the  plaintiff.  But  the  refusal  of  their 
employee  to  insert  the  retraction,  did  not  tend  to  prove  their 
animus  to  have  been  malicious.  Indeed,  there  is  no  reason 
for  supposing  that  the  defendants,  would  not  have  published 
it,  had  they  been  personally  requested  to  do  so. 

"Without  considering  any  further  points  presented  upon 
the  argument  of  the  appeal,  we  are  of  opinion  that  for  this 
reason  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs. 
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COUKT  OF  APPEALS. 

DANIEL  HONEGSBEBGEB  agt.  THE  SECOND  AVENUE  EAILROAD 

COMPANY. 

It  is  a  well  settled  rule,  by  repeated  authorities,  that  in  actions  for  negligence, 
the  person  bringing  the  action  must  be  free  from  negligence  contributing  to  the 
injury. 

And  this  rule  is  as  applicable  to  a  child  six  or  seven  years  of  age,  who  may  bring 
the  action,  as  to  an  adult  plaintiff,  ( This  point  has  been  settled  law  for  over 
twenty-five  years,  by  the  case  of  HartfieJd  agt.  Eoper,  21  Wend.  615,  COWEN,  J., 
and  followed  in  svbseqnent  cases.) 

An  infant  is  not  sui  juris,  he  belongs  to  another,  to  whom  discretion  in  the  care 
of  his  person  is  exclusively  confided. 

If  the  infant  cannot  recover  in  such  a  case,  the  right  of  action  by  his  father,  for 
the  injury  to  the  infant,  is  no  greater  than  that  of  the  infant  would  be,  for  he 
claims  through  the  infant,  and  upon  the  theory  that  the  infant  is  free  from 
blame. 

As  to  the  degree  of  care  which  would  be  required  of  the  infant  to  exempt  him 
from  the  imputation  of  negligence,  there  is  but  one  rule  on  the  subject,  as  the 
law  is  held  in  this  state,  and  applies  to  all  persons  without  exception,  and 
makes  no  discrimination  on  account  of  age.  It  is  that  degree  of  care  which  a 
person  of  ordinary  prudence  would  exercise  in  the  situation  supposed. 

An  infant  of  tender  years,  incapable  of  exercising  requisite  discretion,  is  not  to 
be  permitted  to  occupy  the  highway,  for  the  purpose  of  entitling  himself  to  an 
action  for  an  injury,  except  upon  the  condition  of  being  subjected  to  the  con- 
eequences  of  negligence  attached  to  persons  in  general. 

And  this  rule  applies,  although  the  parents  of  the  infant  may  not  be  considered 
culpable  in  sending  their  child  of  six  or  seven  years  of  age  to  school  alone, 
through  the  streets  of  a  city. 

If  the  infant  in  fact  becomes  guilty  of  negligence,  and  in  consequence  thereof 
suffers  personal  injury,  he  is  not  to  take  advantage  of  his  own  wrong,  and 
thereby  entitle  himself  to  an  action  of  redress. 

September  Term,  1864. 

APPEAL  from  a  judgment  of  the  conrt  of  common  pleas  of 
the  city  of  New  York,  affirming  a  judgment  for  plaintiff 
obtained  in  that  court.  (Reported  1  Daly,  89.) 

The  plaintiff  sues  to  recover  damages  sustained  by  him 
in  consequence  of  injuries  inflicted  on  his  infant  son  by  the 
negligence  of  one  of  the  defendants'  servants. 

The  defendants  deny  the  plaintiff's  allegations,  and  say 
that  the  injuries  were  occasioned  by  the  carelessness  of  the 
boy. 

On  the  trial  the  following  facts  were  shown  :  Solomon, 
YOL.  XXXHL  13 
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the  plaintiff's  sou,  on  the  22d  of  May,  1857,  was  attending 
the  public  school  situated  on  the  east  side  of  First  avenue, 
a  little  north  of  Ninth  street.  He  lived  in  Ninth  street,  on 
the  west  side  of  the  avenue.  At  three  P.  M.,  just  as  the 
scholars  were  let  out  of  school,  and  the  boys,  including 
plaintiff's  son,  were  chasing  each  other,  and  tapping  each 
other  with  their  books,  one  of  the  defendants'  cars  was 
being  driven  up  town  by  one  of  their  drivers. 

A  person  had  just  before  that  got  on  the  platform  in  front, 
and  was  standing  near  the  driver,  and  the  driver  was  con- 
versing with  him.  The  driver's  face  was  turned  towards  this 
passenger,  and  his  body  was  turned  a  little  towards  him. 
At  this  point  of  time,  the  boy  was  crossing  the  avenue  on 
his  way  home.  He  was  running  across  the  avenue  from  east 
to  west,  according  to  the  plaintiff's  evidence.  He  fell  on  the 
track.  The  horses  at  the  time  he  fell  were  some  distance — 
half  the  car's  length  from  him.  The  driver  did  not  see  the 
boy  until  his  attention  was  called  to  him,  and  did  not  see 
him  as  soon  as  the  passenger,  who  was  on  the  platform  with 
him.  When  his  attention  was  called  to  the  boy,  he  did  not 
manifest  sufficient  energy  or  impulse. 

The  car  might  have  been  stopped  before  reaching  the  boy. 
It  was  not  stopped  until  it  had  passed  completely  over  the 
boy,  and  a  length  and  a  half  beyond.  The  car  passed  over 
the  boy's  arm  and  crushed  it  It  had  to  be  amputated  above 
the  elbow  joint.  The  age  of  the  boy  is  not  in  proof,  though 
the  counsel  for  defendants  assumed  that  he  was  only  six 
years  old.  There  was  conflicting  evidence. 

The  jury  rendered  a  verdict  for  $869.50  damages,  being 
the  amount  of  outlay  occasioned  to  the  plaintiff  by  the  acci- 
dent. According  to  the  defendant's  evidence,  the  boy  fell 
against  the  flank  of  one  of  the  horses  attached  to  the  car, 
and  the  driver  immediately  applied  the  brake,  and  stopped 
the  car  as  soon  as  he  could. 

The  general  question  of  negligence  was  left  to  the  jury, 
under  the  charge  of  the  presiding  judge  that  it  is  necessary 
for  the  plaintiff  to  prove  that  the  injury  was  produced  by 
the  negligence  of  the  defendants  ;  by  their  exclusive  negli- 
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gence  ;  and  that  the  boy's  negligence  did  not  contribute  to 
it.  But  the  judge  further  charged,  that  in  determining  what 
would  be  negligence  on  the  part  of  the  boy,  it  is  not  to  be 
understood  that  a  child  of  the  age  of  the  boy  is  to  be  held 
to  the  same  degree  of  caution,  foresight  and  discretion,  that 
would  be  exacted  from  an  adult.  If  the  child  has  arrived  at 
an  age  in  which  its  parents,  in  the  exercise  of  a  sound  dis- 
cretion, are  justified  in  permitting  him  to  go  to  school,  alone 
and  unattended  ;  if  they  are  chargeable  with  no  negligence 
in  suffering  him  to  do  so,  the  child,  while  in  the  public 
streets,  is  to  be  held  only  to  the  exercise  of  that  caution  and 
discretion,  of  which  children  of  his  age  are  presumed  to  be 
capable.  If  he  does  that,  it  is  all  the  law  can  require.  There 
may  be  cases  in  which  an  adult  in  going  through,  or  in  cross- 
ing the  public  street,  would  be  expected  to  exercise  a  degree 
of  discretion  and  judgment  in  respect  to  the  safety  of  his 
person,  or  to  avoid  accidents,  which  would  not,  to  the  same 
extent,  be  expected  from  a  child,  though  he  had  arrived  suf- 
ficiently at  years  of  discretion,  to  justify  his  parents  in 
allowing  him  to  go  into  the  public  streets  alone,  especially 
in  going  to  and  from  school. 

To  this  charge  the  defendants  excepted. 

ANDREW  BOARDMAN,  for  plaintiff'. 

The  plaintiff  sues  to  recover  damages  sustained  by  him  in 
consequence  of  injuries  inflicted  on  his  infant  son,  by  the 
negligence  of  one  of  the  defendants'  servants.  The  defend- 
ants deny  the  plaintiff's  allegations,  and  say  that  the  injuries 
were  occasioned  by  the  carelessness  of  the  boy.  On  the 
trial,  the  following  facts  were  shown  : 

Solomon,  the  plaintiff's  son,  on  the  22d  of  May,  1857,  was 
attending  the  public  sch.ool  situated  on  the  east  side  of  the 
First  avenue,  a  little  north  of  Ninth  street.  He  lived  in 
Ninth  street,  on  the  west  side  of  the  avenue.  At  three  P. 
M.,  just  as  the  scholars  were  let  out  from  school,  one  of  the 
defendants'  cars  was  being  driven  up  town  by  one  of  their 
drivers.  A  person  had  just  before  that  got  on  the  platform 
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in  front,  and  was  standing  near  the  driver,  and  the  driver 
was  conversing  with  him.  The  driver's  face  was  turned 
directly  towards  this  passenger,  and  his  body  was  turned  a 
little  towards  him.  At  this  point  of  time,  the  boy  was  cross- 
ing the  avenue  on  his  way  home.  He  was  running  across 
the  avenue  from  east  to  west.  He  stumbled  on  the  track. 
The  horses,  at  the  time  he  fell,  were  some  distance,  at  least 
half  the  car's  length  from  him,  and  notwithstanding  the 
children  were  coming  out  of  school  in  advance  of  the  car, 
and  that  the  car  was  on  a  descending  grade,  the  driver  was 
looking  aside,  instead  of  in  front.  He  did  not  see  the  boy 
until  his  attention  was  called  to  him,  and  did  not  see  him  as 
soon  as  the  passenger  who  was  on  the  platform  with  him. 
"When  his  attention  was  called  to  the  boy,  he  did  not  mani- 
fest sufficient  energy  or  impulse.  The  car  might  have  been 
stopped  before  reaching  the  boy.  It  was  not  stopped  until 
the  car  had  passed  completely  over  the  boy,  and  a  length 
and  a  half  beyond.  The  car  passed  over  the  boy's  arm  and 
crushed  it.  It  had  to  be  amputated  above  the  elbow  joint. 
The  age  of  the  boy  is  not  in  proof,  though  the  counsel  for 
the  defendants  assumed  that  he  was  only  six  years  of  age. 

There  was  conflicting  evidence,  but  these  statements  were 
testified  to  by  respectable,  intelligent  and  disinterested  wit- 
nesses. 

The  jury  rendered  a  verdict  for  $869.50  damages,  being 
the  amount  of  outlay  occasioned  to  the  plaintiff  by  the  acci- 
dent. 

I.  The  question  of  negligence,  both  as  to  the  defendants 
and  as  to  the  plaintiff's  son,  was  one  to  be  determined  by 
the  consideration  of  many  circumstances,  and  of  conflicting 
testimony,  and  it  was  a  question  which  the  court  was  bound 
to  submit  to  the  jury,  under  proper  instructions.  (Bernhardt 
agt.  The  Bensselaer  and  Saratoga  B.  B.  Co.  19  How.  Pr.  B. 
199,  affirmed  in  the  court  of  appeals;  Wilds  agt.  Hudson  Biver 
B.  B.  Co.  33  Barb.  S.  C.  B.  503  ;  Mangam  agt.  Brooklyn 
City  B.  B.  Co.  36  Barb.  S.  C.  B.  203.) 

H.  The  defendants  were  bound  to  use  the  utmost  care, 
diligence  and  foresight  ;  and  if,  by  the  exercise  of  these,  an 
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accident  from  which  injury  has  resulted  might  have  been 
prevented,  it  is  liable,  unless  such  liability  has  been  preclu- 
ded by  the  conduct  of  the  injured  boy. 

III.  The  question  of  negligence  on  the  part  of  the  injured 
boy,  was  properly  left  to  the  jury.     The  presiding  judge 
charged  the  jury,  that  "  it  is  necessary  for  the  plaintiff  to 
prove  that  the  injury  was  produced  by  the  negligence  of  the 
defendants — by  their  exclusive  negligence — and  that  the 
boy's  negligence  did  not  contribute  to  it."     (Oldfield  agt. 
The  New  York  and  Harlem  Railroad  Co.  3  E.  D.  Smith,  p. 
103  ;  Id.  4  Kern.  p.  310,  and  cases  above  cited.) 

IV.  There  is  no  error  in  the  subsequent  instruction  of 
the  judge,  that  "  if  the  child  has  arrived  at  an  age  in  which 
its  parents,  in  the  exercise  of  a  sound  discretion,  are  justi- 
fied in  permitting  him  to  go  to  school  alone  and  unattended  ; 
if  they  are  chargeable  with  no  negligence  in  suffering  him 
to  do  so,  the  child,  while  in  the  public  streets,  is  to  be  held 
only  to  the  exercise  of  that  caution  and  discretion,  of  which 
children  of  his  age  are  presumed  to  be  capable."     That  is  to 
say,  "  the  law  will  hold  the  child  bound  to  the  exercise  of 
care  and  caution,  to  the  extent  of  its  capacity." 

1.  It  is  the  policy  of  the  state  that  children  should  attend 
public  schools ;  and  the  defendants  are  bound  to  exercise 
such  care,  diligence  and  foresight,  as  shall  have  reference  to 
this  policy.     (Laws  of  1851,  chap.  386,  §  35,  p.  750 ;  Laws 
of  1853,  chap.  185,  p.  358.) 

2.  When  the  law  establishes  schools  for  children,  it  indi- 
cates an  obligation  on  the  part  of  citizens  to  give  their  chil- 
dren the  opportunity  of  availing  themselves  of  the  means 
of  instruction  thus  furnished.     To  hold  that  children  may 
not  go  to  and  from  school  unattended,  would  be  to  render 
the  law  inoperative,  as  it  is  not  within  the  power  of  the  great 
majority  of  the  people  to  furnish  such  attendance. 

3.  To  hold  that  a  child  which  may  be  left  to  go  to  and 
from  school  unattended,  without  subjecting  its  parents  to 
the  charge  of  carelessness,  shall  be  bound  to  exercise  care 
and  caution  beyond  the  extent  of  its  capacity,  would  be  absurd  ; 
and  yet  such  would  be  the  exact  equivalent  of  the  proposi- 
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tion  that  he  is  bound  to  exercise  "  the  same  degree  of  caution, 
foresight  and  discretion,  that  would  be  exacted  from  an 
adult." 

Such  a  decision  would  be  a  free  license  for  the  reckless 
use  of  the  valuable  but  dangerous  means  of  conveyance  of 
modern  times,  for  it  would  be  an  easy  and  logical  extension 
of  the  rule  to  decide,  that  in  order  to  recover  in  such  cases, 
a  man  must  show,  not  that  he  used  all  the  care  and  diligence 
of  which  he  is  capable,  but  all  of  which  one  of  the  utmost 
intelligence,  coolness,  intrepedity  and  presence  of  mind,  is 
capable.  The  law  does  not  so  deal  with  human  affairs.  It 
applies  to  them  practical  sense,  not  perverse  subtleties. 

V.  The  judgment  should  be  affirmed,  with  costs  and  dam- 
ages. 

JOHN  K.  POBTEB,  for  defendant. 

A  street  car  of  the  defendants,  drawn  by  horses,  was  pass- 
ing at  the  usual  rate  of  speed  up  the  First  avenue,  in  the 
city  of  New  York,  and  when  near  Ninth  street,  the  infant 
son  of  the  plaintiff,  who  was  playing  in  the  street,  chasing 
and  being  chased  by  other  boys,  suddenly  ran  against  the 
side  of  one  of  the  horses,  and  before  the  driver  could  stop 
the  car,  although  he  instantly  applied  the  brake,  the  boy 
was  thrown  down  and  injured. 

L  Where  the  carelessness  and  imprudence  of 'the  person 
injured  contributes  to  the  injury,  an  action  for  damages  can- 
not be  sustained.  (13  Barb.  S.  C.  p.  9.) 

II.  An  action  for  negligence  cannot  be  sustained,  if  the 
negligence  of  the  plaintiff  co-operated  with  the  misconduct 
of  the  defendant  or  his  agent,  to  produce  the  damages  sus- 
tained.   (13  Barb.  S.  C.  p.  9  ;  21  Id.  p.  339.) 

III.  The  law  makes  no  distinction  in  consequence  of  the 
age  of  the  person  injured,  but  holds  aU,  of  whatever  age,  to 
the  same  degree  of  care  and  foresight.    (Hartfield  agt.  Roper, 
21  Wend.  615 ;  Brown  agt.  Maxwell,  6  EiR,  592 ;  Kreig  agt. 
WeUs,  1  E.  D.  Smith,  74.) 

IV.  The  learned  judge  erred  in  charging  the  jury  that  in 
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determining  what  would  or  would  not  be  negligence  on  the 
part  of  the  boy,  it  IB  not  to  be  understood  that  a  child  of  the 
age  of  the  boy  is  to  be  held  to  the  same  degree  of  caution, 
foresight  and  discretion,  that  would  be  exacted  from  an 
adult. 
V.  There  should  be  a  new  trial  granted. 

HOGEBOOM,  J.  The  charge  of  the  judge,  as  construed  in 
the  light  of  the  evidence,  must  be  considered  as  applied  to 
a  child  of  some  six  or  seven  years  of  age.  That  was  the 
age  stated  in  the  complaint,  and  not  denied  in  the  answer, 
and  assumed  in  the  defendants'  request  to  charge  the  jury, 
and  there  not  controverted.  So  understood,  and  remember- 
ing also  the  fact  that  the  father,  and  not  the  child,  is  the 
plaintiff  in  the  action,  I  am  of  opinion  that  the  charge  was 
erroneous. 

Even  as  applied  to  the  child,  if  he  had  been  plaintiff,  I 
do  not  see  how  such  a  charge  could  be  sustained,  if  we 
adhere  to  the  case  of  Hartfield  agt.  Roper  (21  Wend.  615), 
decided  five  and  twenty  years  ago,  and  followed  in  subse- 
quent cases.  (See  5  Hill,  282 ;  Brown  agt.  Maxwell,  6  Id. 
592  ;  Spencer  agt.  Utica  R.  R.  Co.  5  Barb.  338  ;  27  Id.  228  ; 
Button  agt.  Hudson  River  R.  R.  Go.  18  N.  Y.  251 ;  Steves 
agt.  Oswego  and  Syracuse  R.  R.  Co.  Id.  425 ;  Hunger  agt. 
Tonawanda  R.  R.  R.  Co.  4  Comst.  359  ;  1  E.  D.  Smith,  74.) 

In  Hartfield  agt.  Roper,  the  infant  himself,  a  child  of  about 
two  years  of  age,  was  the  plaintiff,  and  Justice  COWEN, 
speaking  of  the  rule  that  a  negligent  party  cannot  recover 
damages  consequent  upon  a  collision  in  the  highway,  says  : 
"  The  application  may  be  harsh  when  made  to  small  children, 
as  they  are  known  to  have  no  personal  discretion.  Common 
humanity  is  alive  to  their  protection,  but  they  are  not,  there- 
fore, exempt  from  the  legal  rule  when  they  bring  an  action 
for  redress,  and  there  is  no  other  way  of  enforcing  it  except 
by  requiring  due  care  at  the  hands  of  those  to  whom  the 
law  and  the  necessity  of  the  case  has  delegated  the  exercise 
of  discretion. 

"  An  inf ant  is  not  sui  juris ;  he  belongs  to  another,  to 
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whom  discretion  in  the  care  of  his  person  is  exclusively  con- 
fided. That  person  is  keeper  and  agent  for  this  purpose, 
and  in  respect  to  third  persons,  his  act  must  be  deemed  the 
act  of  the  infant,  his  neglect  the  infant's  neglect." 

It  is  plain  in  the  nature  of  things,  that  if  an  infant  insists 
upon  a  right  of  action,  he  must  show  a  compliance  with  the 
conditions  on  which  his  right  is  to  arise,  and  this  is  entirely 
irrespective  of  his  age. 

In  Hunger  agt.  Tonowanda  R.  R.  Co.  (4  Comst.  349),  Judge 
HUELBUT,  in  delivering  the  opinion  of  the  court,  while 
speaking  of  the  general  rule,  that  in  actions  for  negligence 
the  person  bringing  the  action  must  be  free  from  negligence 
contributing  to  the  injury,  remarks  as  follows  (page  359) : 
"  Lord  DENMAN  in  Lynch  agt.  Nurdin  (1  Ad.  &  Ellis,  29), 
allowed  an  exception  in  favor  of  the  plaintiff,  a  child  seven 
years  old,  who  received  an  injury  by  getting  into  the  defend- 
ant's cart  while  it  was  carelessly  left  in  the  street.  The 
decision  has  not,  however,  been  followed  in  this  state,  but 
the  negligence  and  imprudence  of  the  parents  or  guardians, 
in  allowing  a  child  of  tender  years  to  be  exposed  to  injury 
in  the  highway,  has  been  held  to  furnish  the  same  answer 
to  an  action  by  the  child,  as  the  negligence  or  other  fault 
of  an  adult  plaintiff  would  have  done  in  a  similar  case." 
(Hartfield  agt.  Roper,  21  Wend.  615 ;  Brown  agt.  Maxwell, 
6  Hill,  592.) 

In  WlUetts  agt.  The  Buffalo  and  Rochester  R.  JR.  Co.  (14 
Barb.  585,  592),  the  same  rule  was  applied  in  the  case  of  a 
lunatic,  who  being  in  company  with  his  father  on  a  railroad 
train,  was  temporarily  left  by  the  latter,  who  stepped  off  the 
car  to  procure  refreshments,  and  during  his  absence,  the 
lunatic  being  applied  to  by  the  conductor  for  his  fare,  refused 
to  pay  the  same,  and  thereupon  was  ejected  from  the  car, 
and  was  run  over  by  another  train  of  cars  and  killed. 

If,  therefore,  the  infant  had  been  plaintiff,  and  had  been 
guilty  of  negligence,  he  could  not  recover  under  the  law  as 
it  is  administered  in  this  state ;  and  if  he  could  not  recover, 
this  right  of  action  is  no  greater  than  that  of  the  infant 
would  be,  for  he  claims  through  the  infant,  and  upon  the 
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theory  that  the  infant  is  free  from  blame.  There  may  be 
possibly  some  reason  for  saying,  that  as  he  adopts  the  act 
of  the  infant,  and  seeks  to  derive  benefit  from  it,  he  must  be 
considered  as  in  the  place  of  the  infant,  and  responsible  for 
negligence  in  the  same  way  as  if  he  had  been  the  party 
injured.  But  it  is  not  necessary  to  decide  that  question. 

The  point  then  to  be  determined  is,  what  would  be  the 
degree  of  care  which  would  be  required  of  the  infant,  to 
exempt  him  from  the  imputation  of  negligence?  I  know 
of  but  one  rule  on  the  subject  as  the  law  is  held  with  us, 
and  I  think  it  applies  to  all  persons  without  exception,  and 
makes  no  discrimination  on  account  of  age. 

It  is  that  degree  of  care  which  a  person  of  ordinary  pru- 
dence would  exercise  in  the  situation  supposed.  There  is 
no  other  safe  rule.  No  other  rule  would  protect  the  com- 
munity. An  infant  of  tender  years,  incapable  of  exercising 
requisite  discretion,  is  not  to  be  permitted  to  occupy  the 
highway,  for  the  purpose  of  entitling  himself  to  an  action  for 
an  injury,  except  upon  the  condition  of  being  subjected  to  the 
consequences  of  negligence  attached  to  persons  in  general. 
Otherwise,  the  tenderer  the  age,  and  the  less  the  discretion, 
the  more  perfect  and  frequent  the  cause  of  action,  because 
more  easily  sustained  and  oftener  occurring.  Such  a  rule 
is  not  capable  of  safe,  practical  enforcement. 

I  think  this  position  is  not  answered  by  saying  that  the 
charge  assumes  that  the  jury  should  find  the  plaintiff  free 
from  negligence  in  sending  the  boy  to  school  unprotected. 

The  defendants  asked  the  court  to  charge  that  such  act 
of  the  father  in  sending  so  young  a  child  to  school  through 
so  crowded  a  thoroughfare  as  the  streets  of  New  York,  with- 
out a  protector,  would  be  in  itself  negligence.  The  court 
refused  so  to  charge,  and  the  defendants  excepted.  But 
assuming  that  such  conduct  might  not  be  subject  to  the  impu- 
tation of  negligence ;  that  is,  that  a  prudent  person  might 
send  his  boy  of  six  years  old  to  school  alone*,  through  the 
streets  of  New  York,  it  does  not  follow  that  this  particular 
act  is  free  from  negligence,  nor  such  as  would  be  likely  to 
be  practiced,  even  by  boys  of  that  age  ;  nor  does  it  follow 
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that  even  for  purposes  of  education,  such  conduct  on  the 
part  of  the  father  should  not  be  discouraged  ;  that  it  is  not 
subject  to  the  condition  that  if  the  infant  in  fact  becomes 
guilty  of  negligence,  and  in  consequence  thereof  suffers  a 
personal  injury,  he  is  not  to  take  advantage  of  his  own  wrong, 
and  thereby  entitle  himself  to  an  action  for  redress.  The 
charge  must  be  read,  I  think,  as  speaking  of  negligence  in 
a  general  way,  in  reference  to  a  general  practice  of  sending 
children  of  such  an  age  to  school,  as  not  censurable,  and  not 
as  applied  to  the  actual  circumstances  of  the  present  case. 
I  think  the  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 


SUPEEME  COUKT. 

MELINDA  J.  M^CLURE,  respondent  agt.  THE  BOARD  OF  SUPER- 
VISORS OF  NIAGARA  COUNTY,  appellant. 

Where  the  plaintiff  recovers  a  verdict  against  the  board  of  supervisors  of  the 
county,  for  damages  caused  by  the  destruction  of  his  property  by  a  riot  or  mob, 
he  may  have  his  costs  adjusted  on  entering  judgment,  without  having  presented 
his  claim  for  payment  to  the  chief  fiscal  Officer  of  the  county  before  the.  corn- 
mencement  of  the  action . 

The  laws  of  1859  provide  that  "  no  costs  for  disbursements,  or  allowance,  shall 
be  recovered  or  inserted  in  any  judgment  against  a  municipal  corporation, 
unless  the  claim  upon  which  such  judgment  is  founded,  shall  have  been  pre- 
sented for  payment  to  the  chief  fiscal  officer  of  such  corporation,  before  the 
commencement  of  an  action  thereon."  (Laws  of  1859,  page  570,  §  2.) 

When  the  statutes  providing  for  the  audit  and  allowance  of  claims  and  demands 
against  municipal  corporations,  are  sufficiently  comprehensive  to  include  claims 
arising  in  tort,  such  claims  and  demands,  after  their  audit  and  allowance,  will 
fall  within  the  provision  of  the  law  of  1859. 

But  where  the  claim  or  demand  is  of  such  a  nature  as  not  to  be  required  to  be 
presented  for  audit  and  allowance  by  the  public  authorities,  before  an  action 
can  be  brought  upon  it,  it  does  not  come  within  the  provisions  of  such  act. 

The  claims  and  demads  which  may  be  presented  to  the  board  of  supervisors  for 
audit  and  allowance,  and  which  they  are  imperatively  directed  to  act  upon,  are 
specifically  enumerated  by  the  statute.  (1  B.  8. 5th  ed.  428,  §  2  ;  902,  §  3 ;  904, 
§  10.)  And  they  exclude  such  demands  as  have  their  origin  in  torts. 

In  cases  where  the  board  of  supervisors  are  empowered  and  directed  to  audit 
and  allow  the  claim  or  demand,  no  suit  can  be  prosecuted  against  the  county 
for  non-payment ;  either  before  or  after  the  audit  and  allowance. 
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But  where  property  may  be  destroyed  by  the  act  of  a  riot  or  mob,  the  statute  pro- 
vides that  the  county  liable  for  the  damages  may  be  prosecuted  by  action  at 
once.  (3  M.  8.  5th  ed.  874,  §§  1,  2.)  And  it  is  not  necessary  to  present  the 
claim  to  the  board  of  supervisors  for  allowance,  before  the  action  is  commenced. 

Erie  General  Term,  May,  1867. 

Before  MARVIN,  DAVIS  and  DANIELS,  Justices. 

THE  plaintiff  in  this  cause  recovered  a  verdict  at  the  cir- 
cuit for  damages  occasioned  to  her  by  the  destruction  of  her 
property  by  a  riot  or  mob.  And  on  the  adjustment  of  the 
costs  claimed  on  her  behalf,  the  defendant  objected  to  their 
allowance,  on  the  ground  that  the  claim  on  which  the  verdict 
was  recovered,  had  not  been  presented  for  payment  to  the 
chief  fiscal  officer  of  the  county  before  the  commencement 
of  the  action.  This  objection  was  overruled  by  the  clerk, 
who  adjusted  the  costs  at  the  sum  of  $206.77.  The  defend- 
ant appealed  from  this  decision  to  the  special  term,  where 
it  was  affirmed ;  and  from  the  order  affirming  it,  the  defend- 
ant appealed  to  this  court. 

G.  D.  LAMONT,  for  appellant. 
P.  L.  ELY,  for  respondent. 

By  the  court,  DANIELS,  J.  The  objection  made  in  this  case 
to  the  allowance  of  eosts  to  the  plaintiff,  arises  under  the 
second  section  of  chapter  262,  of  the  laws  of  1859.  That 
section  provides,  that  "no  costs,  fees,  disbursements  or 
allowance,  shall  be  recovered  or  inserted  in  any  judgment 
against  municipal  corporations,  unless  the  claim  upon  which 
such  judgment  is  founded,  shall  have  been  presented  for 
payment  to  the  chief  fiscal  officer  of  such  corporation,  before 
the  commencement  of  an  action  thereon."  (Laws  of  1859, 
p.  570,  §  2.)  It  is  not  entirely  clear  what  object  the  legis- 
lature designed  to  accomplish  by  the  enactment  of  this  sec- 
tion, unless  it  was  to  restrain  suits  against  cities  and  villages 
upon  claims  audited  and  allowed  by  them,  and  ordered  to  be 
paid  by  their  respective  fiscal  officers,  before  the  present- 
ment of  the  order  made  to  such  officer. 

Corporations  of  that  description  have  been  liable  to  suits 
upon  their  obligations,  whether  arising  in  tort  or  contract, 
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substantially  the  same  as  individuals  are,  except  where  the 
legislature,  by  positive  provisions,  have  interfered  for  their 
qualification  or  restraint.  (Angett  &  Ames  on  Corporations, 
§§  379,  380,  382,  387.) 

This  liability  to  actions  has  been  so  far  restricted  in  the 
cases  of  villages,  as  to  require  all  accounts  and  claims  to  be 
first  presented  to  the  trustees  for  audit  and  allowance,  before 
the  persons  holding  them  became  entitled  to  payment.  (2 
R.  S.  5th  ed.  709,  §§  37,  42.)  And  when  audited  and  allowed, 
the  treasurer  of  the  village  is  only  authorized  to  make  pay- 
ment of  them,  upon  the  warrant  of  the  trustees,  made  out 
and  executed  as  the  statute  prescribes.  (Id.  719,  §  76.) 
Enactments  of  the  same  general  character  will  be  found  in 
many  if  not  all  the  charters  of  the  cities  in  this  state.  Those 
relating  to  the  city  of  Buffalo,  as  now  in  force,  will  be  found 
in  the  laws  of  1863,  page  445,  section  11.  And  those  rela- 
ting to  the  city  of  Lockport,  in  the  laws  of  1865,  657,  section 
7 ;  685,  section  5 ;  667,  section  8. 

But  after  the  claims  and  demands  required  to  be  so  pre- 
sented, are  audited  and  allowed,  the  creditor  is  not  prohib- 
ited from  then  prosecuting  and  maintaining  an  action  upon 
them  against  the  corporation  liable  to  make  payment. 

The  statutes  provide  for  a  mode  of  making  payment  of 
such  claims  and  demands  as  are  audited  and  allowed,  by 
warrant  drawn  upon  the  city  or  village  treasurer,  as  the 
case  may  be,  but  they  fail  to  declare  that  the  creditor  shall 
not  sue  the  corporation,  without  accepting  or  receiving  the 
warrant  on  the  treasurer.  In  the  enactment  of  this  section 
concerning  costs  in  suits  against  municipal  corporations, 
the  legislature  would  seem  to  have  had  suits  of  that  descrip- 
tion in  view.  For  although  the  probability  of  such  suits 
being  brought  would  be  exceedingly  remote,  where  the  cred- 
itor could  obtain  his  money  by  merely  presenting  his  corpo- 
rate warrant  to  the  treasurer,  it  must  have  been  the  moving 
cause  inducing  the  enactment  of  this  law.  Cases  may 
occur  where  it  might  be  just  to  the  creditor,  that  he  should 
have  a  judgment  upon  his  claim  and  demand,  after  its  audit 
and  allowance.  As  for  instance,  where  the  treasurer  has  no 
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funds  to  discharge  the  obligation.  "Without,  therefore,  intend- 
ing to  deny  the  right  of  suing  the  demand  altogether,  the 
law  intended  to  impose  an  important  qualification  upon  it, 
by  securing  an  ample  opportunity  for  the  payment  of  .the 
demand,  before  the  corporation  can  be  subjected  to  the 
expenses  of  a  suit  upon  it.  This  secures  to  the  creditor  all 
he  is  justly  entitled  to  claim,  and  at  th$  same  time  it  pro- 
tects the  public  against  needless  pecuniary  burdens.  To 
this  extent,  the  enactment  was  highly  just  and  proper.  And 
when  the  statutes  providing  for  the  audit  and  allowance  of 
claims  and  demands  against  municipal  corporations,  are 
sufficiently  comprehensive  to  include  claims  arising  in  tort, 
as  some  of  them  certainly  are,  such  claims  and  demands, 
after  their  audit  and  allowance,  will  fall  within  this  provision 
of  the  law  of  1859.  But  where  the  claim  or  demand  is  of 
such  a  nature  as  not  to  be  required  to  be  presented  for  audit 
and  allowance  by  the  public  authorities,  before  an  action 
can  be  brought  upon  it,  the  case  is  essentially  different.  In 
the  former  case,  it  becomes  the  duty  of  the  treasurer  to  pay 
when  the  warrant  for  the  payment  of  the  debt  is  presented 
to  him  ;  and  for  a  refusal  so  to  do,  with  funds  in  his  hands, 
he  would  render  himself  personally  liable.  While  in  the 
latter  case,  he  could  not  pay  if  he  would,  without  being 
guilty  of  a  very  plain  violation  of  his  public  duties. 

The  claims  and  demands  which  may  be  presented  to  the 
board  of  supervisors  for  audit  and  allowance,  and  which  they 
are  imperatively  directed  to  act  upon,  are  specifically  enu- 
merated by  the  statute.  (1  R.  S.  5th  ed.  848,  §  2 ;  902,  §  3 ; 
904,  §  10.)  And  they  very  clearly  exclude  such  demands  as 
have  their  origin  in  torts.  In  the  cases  where  the  board 
are  empowered  and  directed  to  audit  and  allow  the  claim  or 
demand,  no  suit  can  be  prosecuted  against  the  county  for 
non-payment,  neither  before  nor  after  the  audit  and  allow- 
ance. (Brady  agt.  Supervisors  of  New  York,  2  Sandf.  460 ; 
6  Seld.  260.) 

But  where  property  may  be  destroyed  by  the  act  of  a  riot 
or  mob,  the  statute  provides  that  the  county  liable  for  the 
damages  may  be  prosecuted  by  action  at  once.  (3  R.  S.  5tk 
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ed.  874,  §§  1,  2.)  And  it  is  not  necessary  to  present  the 
claim  to  the  board  of  supervisors  of  the  county  for  allow- 
ance, before  the  action  is  commenced.  It  may  be,  perhaps, 
that- the  claimant  and  the  board  could,  by  their  voluntary 
action,  settle  and  adjust  the  demand.  But  if  they  could,  it 
would  be  a  matter  for  negotiation  and  compromise  merely, 
and  entirely  optionA  with  both  parties  whether  it  should  be 
done  or  not.  If  that  power  exists,  it  could  have  no  effect 
upon  the  consideration  of  the  present  question,  unless  it 
were  so  far  applied  as  to  secure  the  actual  adjustment  of  the 
demand.  Then,  as  it  would  be  in  a  condition  ready  for  pay- 
ment, this  statute  would  probably  apply  to  it. 

But  where,  as  in  this  case,  no  effort  for  amicable  adjust- 
ment appears  to  have  ever  been  proposed,  but  the  claim  has 
been  sued  and  a  verdict  recovered  upon  it,  as  the  statute 
rendering  the  county  liable  contemplates  that  it  could  be, 
the  case  is  altogether  different  from  that  supposed. 

In  the  case  supposed,  the  demand  could  be  ordered  to  be 
paid  by  the  board  of  supervisors,  and  it  would  then  become 
the  duty  of  the  treasurer  of  the  county  to  pay  it. 

But  in  the  present  case,  the  treasurer,  however  well  dis- 
posed he  might  be  to  pay  it,  would  have  no  power  to  do  so. 
For  he  can  only  disburse  and  pay  out  the  moneys  held  by 
him  officially,  in  the  manner  required  by  law.  And  he  can 
only  pay  such  moneys  to  the  creditors  of  the  county  as  he 
may  be  ordered  to  pay  by  the  direction  of  the  board  of  super- 
visors. (1  B.  S.  5th  ed.  863,  §  86 ;  924,  §  37.) 

"Without  the  power  or  ability  on  the  part  of  the  treasurer 
to  pay  the  claim  in  suit,  its  presentment  to  him  would  have 
been  not  only  fruitless,  but  it  would  also  have  been  idle  and 
absurd.  When  the  legislature  provided  for  a  presentment 
of  claims  to  the  county  treasurer  for  payment,  it  must  have 
contemplated  those  only  which  the  law  empowered  and 
authorized  him  to  pay  when  they  were  so  presented.  The 
presentment  was  required  for  the  attainment  of  a  practical 
result,  and  to  subserve  some  useful  end,  which  can  only  be 
secured  in  the  cases  where  the  officer  is  at  liberty  to  pay. 
It  was  to  provide  a  reasonable  opportunity  for  payment,  and 
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thereby  dispense  with  further  needless  expense.  It  could 
not  have  been  required  merely  to  secure  the  observance  of 
a  useless  ceremony,  incapable  of  producing  any  possible 
benefit  to  any  person  whatever. 

It  does  not  follow  because  the  word  "  claim  "  is  used  in 
this  statute,  that  it  must,  therefore,  be  held  to  apply  to  what- 
ever that  term  standing  alone  might  fairly  be  deemed  to 
include.  The  extent  and  meaning  of  that  term  must  be 
determined  here,  as  in  other  cases,  by  the  manner  in  which 
the  legislature  have  used  it,  and  the  general  objects  and 
purposes  intended  to  be  accomplished  by  the  use  of  it. 

And  to  determine  that,  the  other  statutes  in  part  materia 
with  the  one  under  consideration,  may  very  properly  be 
examined,  as  they  have  been,  with  it.  And  by  that  exami- 
nation, the  evil  which  was  intended  to  be  corrected,  is  very 
readily  made  manifest.  Although  this  term  would  literally 
include  the  demand  in  suit,  it  could  not  have  been  intended 
to  do  so,  because  no  useful  end  or  purpose  could  be  promo- 
ted or  secured  by  including  it.  And  in  construing  statutes, 
the  intention  of  the  legislature,  when  it  can  be  discovered, 
is  the  leading  and  governing  consideration.  And  that  must 
be  followed,  even  though  it  may  not  be  in  literal  harmony 
with  the  utmost  range  of  the  terms  used.  (Hoioell  agt.  The 
City  of  Buffalo,  15  N.  T.  511 ;  Tonnele  agt.  Hall,  4  Comst. 
140 ;  People  agt.  Utica  Ins.  Co.  15  Johns.  358,  380.) 

The  case  of  Hart  agt.  The  City  of  Brooklyn  (36  Barl.  226), 
was  cited  as  an  authority  leading  to  a  differenct  conclusion 
from  that  already  indicated.  As  far  as  that  case  can  be 
regarded  as  an  authority  on  this  point,  it  appears  to  support 
that  position.  But  this  question  does  not  seem  to  have  been 
particularly  considered  by  the  court  at  that  time,  and  it  was 
not  necessary  that  it  should  be,  for  it  was  not  essential  to 
the  disposition  which  was  then  made  of  that  case.  The 
passing  observation  upon  it  in  the  opinion  of  the  court, 
could  hardly  be  regarded  as  a  decisive  disposition  of  it, 
when  presented  in  the  form  in  which  it  has  been  brought 
before  this  court  at  this  time. 

On  principle,  the  statute  should  not  be  so  construed  as  to 
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apply  to  claims  and  demands  of  the  nature  of  the  one 
involved  in  this  action,  for  the  reasons  already  given.  If  it 
should,  a  mere  formal  presentment  of  the  claim  to  the  treas- 
urer, without  any  possible  expectation  of  payment  by  him, 
would  necessarily  have  to  satisfy  its  requirement.  And  if 
that  would  be  a  compliance  with  its  terms  in  cases  of  this 
description,  they  would  be  as  effectually  complied  with  in 
all  others,  by  presenting  the  demands  to  him  for  payment, 
before  any  audit  and  allowance  of  them  had  been  made, 
and  where  the  observance  of  his  duties  would  in  all  cases 
prevent  him  from  making  the  payment  demanded. 

If  the  statute  can  be  made  to  sanction  the  practice  of 
presenting  an  unaudited  account  for  payment  in  one  case, 
no  good  reason  can  be  given  why  it  should  not  in  all  the 
others.  For  it  neither  makes,  nor  attempts  to  make,  any  dis- 
tinction between  the  claims  that  are  to  be  presented  to  the 
treasurer,  for  the  purpose  of  securing  the  right  to  costs,  in 
actions  afterwards  brought  upon  them.  The  effect  of  a  con- 
struction which  would  sanction  such  a  practice,  would  be 
to  render  the  statute  itself  wholly  and  entirely  nugatory. 
Such  a  result  never  could  have  been  within  the  contempla- 
tion of  the  legislature,  and  no  well  considered  authority  will 
be  found  to  sustain  it. 

The  order  appealed  from  is  correct,  and  it  should  be 
affirmed. 

MARVIN  and  DAVIS,  JJ.,  concur. 


NEW  YORK  SUPERIOR  COURT. 

JAMES  CROW  and  JOHN  J.  KENNEY  agt.  GARRET  BECKER  and 
STEPHEN  D.  HAIGHT. 

Where  in  an  action  to  recover  the  balance  of  the  contract  price  of  work  done  on 
a  building,  the  issues  tried  were,  1st.  Whether  a  sum  was  paid  by  the  defend- 
ants to  the  plaintiff,  exceeding  the  work  actually  done  by  him  ; 

2d.  Whether  the  defendant  sustained  damage  by  the  unworkmanlike  and  unskill 
fui  performance  of  such  work  ; 


SfEW  YORK  PRACTICE  REPORTS.  209 

Crow  agt.  Becker. 

3d.  Whether  such  work  was  not  completed  within  the  time  agreed  on  ;  and, 

4th.  Whether  the  defendant  sustained  damage  by  the  abandonment  of  such  work 
by  the  plaintiff? 

And  it  appearing  on  the  trial  before  a  jury,  that  the  contract  price  for  the  whole 
work  was  to  be  $1,500 :  The  Court  asked  the  witness  (one  of  the  defendants) 
under  examination,  the  following  question  :  Q.  "  $1,500  would  be  a  contract 
for  a  rough  job  ?"  Defendants'  counsel  objected,  and  excepted  to  this  ques- 
tion. A.  Yes,  sir.  By  the  Court.  "$1,500  for  a  building  of  this  dimension  is 
little  enough."  Defendants'  counsel  excepted  to  this  remark  : 

Held,  on  a  motion  for  a  new  trial,  that  these  exceptions  were  well  taken,  and  enti- 
tled the  defendants  to  a  new  trial,  with  costs  to  abide  the  event.  (  JONES,  J. 
dissenting. 

General  Term,  May,  1867. 

Before  BOBEKTSON,  Ch.  J.,  B ARBOUR  and  JONES,  Justices. 
APPEAL  from  a  judgment  rendered  at  special  term,  and  an 
order  denying  a  motion  for  a  new  trial. 

EGBERT  N.  WATTE,  for  plaintiff's,  respondents. 

This  action  was  brought  to  recover  a  balance  due  to  the 
plaintiffs  for  performing  certain  mason  work,  and  furnishing 
materials,  under  a  contract  dated  September  12th,  1860, 
which  work  was  to  be  finished  according  to  certain  plans 
and  specifications,  given  hi  evidence.  The  case,  as  settled 
by  the  judge  who  tried  the  cause,  contains  four  exceptions. 
One  of  them  only,  relates  to  the  rejection  of  evidence. 

I.  On  the  trial,  the  learned  judge  asked  a  witness  under 
examination,  the  following  question  :  "  $1,500  would  be  a 
contract  for  a  rough  job  ?"  To  which  the  witness  answered  : 
"  Yes,  sir."  This  question  was  objected  to  by  defendants' 
counsel,  and  an  exception  taken. 

The  question  which  the  judge  propounded  to  the  witness, 
seems  obnoxious  to  no  legal  objection.  It  was  pertinent  to 
the  issue,  to  inquire  in  respect  to  the  character  of  the  work 
to  be  performed,  and  one  of  the  points  in  controversy  before 
the  jury  was,  whether  the  contract  contemplated  a  superior 
or  a  rough  job  of  work.  The  contract  was  silent  as  to  the 
quality  of  the  work,  and  referred  simply  to  certain  plans 
and  specifications,  which  were  given  in  evidence,  and  the 
times  that  the  payments  should  be  made.  The  question 
objected  to,  might  have  been  put  by  counsel  on  either  side, 
VOL.  XXXHL  14 
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with  perfect  propriety,  and  the  fact  that  it  was  put  by  the 
judge,  cannot  make  it  any  the  less  legitimate.  The  real 
objection,  if  any  could  have  been  taken  to  it,  should  have 
been  that  the  question  was  leading,  but  no  court  ever 
reversed  a  judgment  on  error  or  appeal,  because  a  leading 
question  was  put  to  a  witness.  It  is  always  within  the  dis- 
cretion of  the  court  to  permit  such  questions  to  be  put  by 
a  party  to  his  own  witness,  when  the  interests  of  justice  or 
of  truth  seem  to  require  it ;  and  surely  the  judge  can  exer- 
cise the  same  discretion  himself  which  he  can  depute  to 
another.  It  is,  therefore,  submitted  to  the  court  that  the 
objection  thus  considered  is  badly  taken. 

II.  The  learned  judge,  after  the  question  referred  to  in 
the  first  point  had  been  answered  affirmatively  by  the  wit- 
ness, remarked  that  "  $1,500  for  a  building  of  this  dimen- 
sion, is  little  enough."  This  remark  of  the  judge,  is  the  sub- 
ject of  the  second  exception. 

The  above  remark  of  the  learned  judge  had  no  influence 
whatever  on  the  verdict  of  the  jury,  and  cannot  be  made 
the  subject  of  objection  here.  To  say  the  most,  it  was  an 
unnecessary  observation,  and  without  influence  upon  the 
trial  or  its  results.  The  contract  price  of  the  building  was 
$1,500,  and  there  was  no  dispute  on  either  side  in  respect 
to  that  fact.  When,  therefore,  the  remark  was  made  by  the 
judge,  that  $1,500  was  little  enough  for  such  a  building,  it 
neither  stated  anything  for  or  against  the  sum  mentioned  in 
the  contract,  for  it  conceded  that  to  be  right.  It  simply  ex- 
pressed the  opinion  of  the  judge,  that  the  contract  had  been 
taken  at  a  moderate  price ;  or  in  other  words,  that  the  sum 
agreed  upon  was  reasonable ;  how  then  can  such  a  remark  be 
any  reason  for  setting  aside  a  verdict,  or  ordering  a  new  trial  ? 
The  jury  were  not  instructed  to  go  against  the  contract  or  the 
contract  price,  nor  asked  to  allow  the  contractor  more  than 
his  agreement  called  for.  It  is  submitted,  therefore,  on  this 
second  exception,  that  for  a  judge  in  the  trial  of  a  cause, 
to  remark  incidentally  that  the  price  mentioned  in  a  con- 
tract for  the  performance  of  labor  is  reasonable,  never  has 
been,  nor  never  will  be,  esteemed  good  cause  for  setting  aside 
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a  verdict.  Tliis  is  authoratively  settled  to  be  the  law,  by 
the  court  of  appeals,  in  Althorf  agt.  Wolf  (22  N.  Y.  R.  355). 

The  court  held  that  it  was  not  error  for  the  judge  to  inti- 
mate an  opinion  on  a  question  of  fact,  if  the  determination 
of  it  was  left  by  him  to  the  jury.  The  point  had  been  deci- 
ded in  the  same  way  by  the  court  of  common  pleas.  (2  Hil- 
ton, 314.)  To  the  same  effect  is  the  case  of  People  agt.  Ste- 
phens (19  N.  Y.  B.  571).  The  learned  judge  who  delivered 
the  opinion,  said  :  "  The  counsel  also  objected  to  the  com- 
ments of  the  judge  in  reference  to  the  letter,  in  his  charge 
to  the  jury.  The  remarks  of  the  learned  judge  were  cer- 
tainly very  strong,  but  they  were  mere  comments  upon  the 
weight  of  evidence,  and  as  such,  they  are  not  the  subject  of 
review  on  a  writ  of  error.  The  jury  were  properly  instructed 
that  they  were  the  sole  judges  upon  all  questions  of  fact, 
as  to  which  they  should  adopt  their  own  conclusions. 

III.  One  of  the  witnesses  for  the  defense  testified  that  he 
had  given  a  certain  paper  to  the  plaintiff.  He  was  asked  by 
the  defendants'  counsel  to  state  the  contents  of  the  paper. 
To  this  the  counsel  for  the  plaintiff  objected,  giving  as  a 
reason  for  objecting  to  the  contents  of  the  paper  being 
proved,  that  no  notice  had  been  given  to  him  or  his  client, 
to  produce  the  paper  in  court. 

The  judge  sustained  the  objection,  and  refused  to  permit 
the  contents  of  the  paper  to  be  stated.  To  this  ruling  of 
the  judge,  an  exception  was  taken. 

The  rule  of  law  upon  this  subject  is  elementary,  and  laid 
down  in  almost  every  treatise  on  practice  and  evidence.  In 
1  NonelTs  Practice,  522,  he  states  what  the  rule  is,  that  where 
any  paper  which  is  in  the  possession  of  the  opposite  party, 
is  necessary  to  be  produced  on  the  trial,  notice  must  be 
given  to  the  party  in  whose  possession  it  is,  or  to  his  attor- 
ney, to  produce  it ;  and  if  he  neglect  to  do  so,  parol  evidence 
may  be  given  of  its  contents.  No  notice  to  produce  the 
paper  demanded,  was  ever  given  to  the  plaintiff  or  his  attor- 
ney, and  as  the  paper  was  not  in  court,  the  learned  judge 
properly  refused  to  receive  parol  evidence  of  its  contents. 
There  was,  therefore,  no  error  in  the  ruling  on  this  point. 
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IV.  The  learned  judge  in  his  charge  to  the  jury,  said  that 
"  it  would  seem  as  though  the  price  named  in  the  contract 
($1,500),  would  not  call  for  a  very  superior  class  of  work." 
This  remark  was  objected  to  by  the  counsel  for  the  defend- 
ants, and  an  exception  was  allowed. 

It  will  be  perceived  that  this  exception  involves  no  ques- 
tion of  law,  but  is  an  objection  to  an  abstract  opinion 
expressed  by  the  judge  on  a  question  of  fact.  It  was  not 
given  as  a  direction  to  the  jury,  that  they  were  to  disregard 
the  agreement  made  by  the  parties  themselves,  or  that  they 
were  to  be  bound  by  any  judgment  he,  the  judge,  enter- 
tained in  respect  to  the  facts  in  coutroversy.  A  judge  has 
a  legal  right  to  state  hjs  opinion  upon  any  controverted  facts 
which  are  involved  inVany  issue  being  tried  before  him.  He 
must,  however,  be  careful  to  let  it  be  distinctly  understood 
that  his  opinion  in  regard  of  such  facts  is  not  to  be  binding 
upon  the  jury,  but  that  they,  the  jurors,  are  to  be  the  exclu- 
sive judges  thereof.  This  the  judge  in  this  case  was  careful 
to  do,  for  he  left  the  facts  in  the  fullest  and  most  ample  man- 
ner to  the  jury,  asking  them  to  carefully  examine  the  testi- 
mony upon  both  sides,  and  after  having  done  so,  to  render 
such  a  verdict  as  was  in  full  accordance  with  their  own  judg- 
ments. The  authorities  on  point  II,  apply  to  this. 

ALEXANDER  H.  KEAVEY,  for  defendants,  appellants. 

This  appeal  is  taken  from  a  judgment  docketed  on  June 
2, 1866,  against  the  appellant  and  in  favor  of  the  respondent, 
for  the  sum  of  $529.30  ;  and  also  from  an  order  dated  April 
24, 1866,  denying  a  motion  for  a  new  trial. 

I.  The  verdict  is  against  the  weight  of  evidence. 

There  can  be  no  doubt  but  that  the  court  at  general  term 
may  examine  the  evidence  at  large,  overrule  the  conclusions 
of  fact  to  which  the  jury  have  arrived,  and  order  a  new  trial 
upon  the  whole  case.  (Hacy  agt.  WJieeler,  18  Alb.  jR.  73 ; 
Jackson  agt.  Sternberg,  1  Caines,  163 ;  1  Graham  &  Water- 
man on  New  Trials,  375.) 

n.  The  court  erred  in  sustaining  the  objection  to  the  fol- 
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lowing  question  :  "  In  consequence  of  Mr.  Crow  not  having 
the  work  completed  by  the  15th  of  October,  how  much  did 
you  lose  on  your  contract  with  Mr.  Jones  ?" 

III.  The  'court  erred  in  putting  the  question,  "  SI, 500 
would  be  a  contract  for  a  rough  job  ?" 

It  is  submitted  that  the  exception  thereto  was  well  taken. 
The  question  was  not  pertinent,  and  was  calculated  to  mis- 
lead and  prejudice  the  jury  against  the  appellant. 

TV.  The  court  erred  in  making  the  following  comment : 
"  $1,500  for  a  building  of  this  dimension,  is  little  enough." 

It  is  submitted  that  the  exception  thereto  was  well  taken. 

V.  The  court  erred  in  excluding  the  question  :    In  conse- 
quence of  the  delay  of  Mr.  Crow  to  complete  the  work  at 
the  time  agreed  upon,  what  amount  of  damage  did  you  sus- 
tain? 

It  is  submitted  that  this  question  was  proper.  It  was  put 
to  prove  and  establish  one  of  the  very  issues  upon  which 
the  jury  had  to  pass  in  determining  the  case. 

VI.  The  court  erred  in  excluding  the  question  :    Were 
you  acquainted  with  the  value  of  rentals  in  that  vicinity 
during  May,  1860  ?  and  also  the  defendants'  offer  to  show 
the  loss  of  rent  on  the  building  from  October  15th  to  6th 
December. 

By  this  question  and  offer,  it  was  intended  to  establish  an 
issue  presented  by  the  pleadings  in  the  case. 

VII.  The  court  erred  in  excluding  the  question :    State 
the  contents  of  that  paper  ? 

It  was  intended  to  prove  that  notice  had  been  served  upon 
the  respondent,  to  the  effect  that  the  defendant  would  employ 
others  to  complete  the  work  under  the  contract,  and  the 
amounts  paid  therefor  would  be  charged  to  the  respondent. 
Before  this  question  had  been  propounded,  the  respondent 
upon  his  cross-examination,  had  denied  having  received  such 
a  notice.  Besides,  the  respondent  was  apprised  by  the 
defendants'  pleading,  that  such  fact  would  be  proved,  and, 
therefore,  it  was  not  necessary  to  serve  notice  requiring  the 
production  of  such  notice.  (Forward  agt.  Harris,  30  Barb. 
B.  338,  343 ;  People  agt.  HolbrooJc,  13  Johns.  90 ;  Haardin  agt. 
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Kref singer,  17  Id.  293  ;  People  agt.  Smith,  20  Id.  63  ;  Story. 
agt.  Patten,  3  JFend  486 ;  Wilson  agt.  £oZe,  4  /d.  623 ;  #am- 
mond  agt.  Hopping,  Id.  505 ;  Edwards  agt.  Bonneau,  1  Sandf. 
610  ;  1  Greenl.  on  Evidence,  §  561,  £>.  694  ;  Norris  agt.  .Free- 
man, 3  JPzTs.  38 ;  1  £ra.  <fe  JFetf.  2Vew;  Trials,  p.  374.) 

VIII.  The  court  erred  in  charging  the  jury%  as  follows  : 
"  It  would  seem  as  though  the  price  named  in  the  contract 
($1,500),  would  not  call  for  a  very  superior  class  of  work." 

This  was  not  the  issue  that  the  jury  were  called  upon  to 
decide ;  their  attention  was  diverted  from  the  true  issue, 
and  was  calculated  to  prejudice  the  appellants'  rights. 
(Harding  agt.  Barney,  7  Bosw.  353  ;  Harris  agt.  Wilson,  1 
Wend.  511 ;  HoUister  agt.  Johnson  4  Id.  639  ;  1  Graham  & 
Waterman  on  Neio  Trials,  27,  310  ;  N.  Y.  Fire  Ins.  Co.  agt. 
Walden,  12  Johns.  513  ;  Tufts  agt.  Sedbury,  13  Pick.  140  ;  3 
Graliam  &  Waterman  on  New  Trials,  724,  729  and  774.) 

In  Benham  agt.  Gary  (11  Wend.  83),  and  West  agt.  Ander- 
son (9  Conn.  H.  107),  the  court  says  :  "  Where  the  charge 
of  the  court  has  a  tendency  to  make  an  erroneous  impression 
upon  the  jury,  and  to  mislead  them  in  their  views,  a  new 
trial  will  be  granted." 

Reference  is  respectfully  requested  to  the  subject  entitled 
"  General  Remarks,"  in  3  Graham  &.  Waterman  on  New 
Trials  (pp.  706,  707  and  708). 

IX.  The  court  erred  in  not  charging  the  jury  upon  the 
law  applicable  to  the  facts  proved,  and  for  this  reason  a  new 
trial  should  be  granted.     (1   Graham  &  Waterman  on  New 
Trials,  273  ;  3  Id.  708,  709,  718 ;  Morrison  agt.  Muspratt,  12 
Moore,  231 ;  Calbreath  agt.  Gracy,  1  Wash.  C.  G.  E.  198.) 

X.  It  is  respectfully  submitted  that  the  judgment  and 
order  appealed  from  should  be  reversed. 

By  the  court,  ROBERTSON,  Ch.  J.  Four  defenses  were  made 
by  the  answer  in  this  case,  and  of  course  there  were  as  many 
issues  to  be  tried  by  the  jury.  1.  Whether  a  sum  was  paid 
by  the  defendants  to  the  plaintiff,  exceeding  the  work  actu- 
ally done  by  him.  2.  Whether  the  defendants  sustained 
damage  by  the  unworkmanlike  and  unskillful  performance 
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of  such  work.  3.  "Whether  such  work  was  not  completed 
within  the  time  agreed  on  ;  and,  4.  Whether  the  defendants 
sustained  damage  by  the  abandonment  of  such  work  by  the 
plaintiff. 

All  of  such  issues  are  presumed  to  have  been  passed  upon 
by  the  jury,  unless  expressly  withdrawn  from  their  considera- 
tion, and  every  such  evidence  which  might  influence  them 
in  deciding  any  of  such  issues  improperly,  being  illegal, 
should  be  excluded,  if  objected  to. 

In  this  case,  a  question  was  put  to  a  witness  (the  defend- 
ant Becker),  whether  the  price  to  be  paid  was  "  that  on  a 
contract  for  a  rough  job  ?"  To  which  the  defendants'  coun- 
sel objected,  and  excepted  to  its  admission.  This  question 
evidently  might  have  had  its  effect  on  the  jury,  for  even  the 
.  learned  justice  before  whom  the  action  was  tried,  remarked 
to  them,  "  that  the  price  named  in  the  contract  did  not  call 
for  a  very  superior  class  of  work ;"  and  the  jury  might  have 
been  induced  to  think  from  the  admission  of  the  evidence, 
that  they  were  authorized  to  determine  the  class  of  work 
from  the  price  paid,  and  were  to  be  governed  by  that. 

It  is  true,  the  judge  in  charging  the  jury,  confined  his 
remarks  otherwise  to  the  question  of  abandonment. 

But  he  did  not  exclude  from  their  consideration  the  other 
defenses  in  the  action,  in  determining  on  which  the  jury 
might  have  been  governed  by  the  improper  evidence  already 
Admitted,  as  the  judge  evidently  was. 

I  do  not  deem  it  necessary  in  this  case,  to  discuss  the  ques- 
tion, whether,  on  a  motion  for  a  new  trial  on  a  case,  for  mis- 
direction of  the  judge,  it  is  essential  that  an  exception 
should  have  been  taken  to  his  charge  on  the  trial,  on  the 
point  objected  to  on  the  hearing.  Although  Archer  agt. 
Hubbett  (4  Wend.  514),  seems  to  be  decisive  of  it  in  the 
supreme  court,  sustained  as  it  is  by  People  agt.  Holmes  (5 
Wend.  193),  and  Hastings  agt.  McKiriley  (3  Code  R.  10), 
this  court  seems  in  Cook  agt.  Hitt  (3  Sandf.  341),  and  Stod- 
dard  agt.  Long  Island  B.  R.  Co.  (5  Id.  180),  to  have  held 
differently  ;  but  it  seems  also  to  have  been  governed  by  the 
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consideration  that  upon  the  whole  case,  the  party  succeed- 
ing was  entitled  to  recover. 

But  for  the  error  in  admitting  the  testimony  in  answer  to 
the  question,  whose  admission  was  objected  to,  the  defend- 
ant is  entitled  to  a  new  trial,  with  costs  to  abide  the  event. 

JONES,  J.,  dissenting.  This  action  is  brought  to  recover  a 
balance  alleged  to  be  due  for  mason  work  done  under  a  con- 
tract between  plaintiffs  and  defendants. 

The  defenses  set  up  in  the  answer  are,  1st.  Payment  of  a 
sum  more  than  sufficient  to  cover  the  value  of  the  work 
actually  done. 

2d.  Unworkmanlike  and  unskillful  performance,  to  defend- 
ants' damage  of  $400. 

3d.  Non-completion  within  the  time  agreed  upon. 

4th.  Abandonment  of  the  work  by  plaintiffs,  and  damage 
occasioned  thereby. 

On  the  trial  defendant  Becker  was  called  as  a  witness, 
and,  among  other  things,  asked  :  In  consequence  of  Mr, 
Crow  not  having  the  work  completed  by  the  15th  October, 
how  much  did  you  lose  on  your  contract  with  Mr.  Jones  ? 

Which  question  was  objected  to,  and  ruled  out.  He  was 
then  asked  by  the  court :  "  $1,500  would  be  a  contract  for 
a  rough  job  ?" 

Which  question  was  objected  to,  but  allowed,  and  excep- 
tion taken. 

He  answered  :    "  Yes,  sir."  . 

The  court  then  remarked  :  "  $1,500  for  a  building  of  this 
dimension,  is  little  enough."  To  which  remark  defendants' 
counsel  excepted. 

He  was  then  asked  by  his  counsel :  "  In  consequence  of 
the  delay  and  failure  of  Mr.  Crow  to  complete  the  work  at 
the  time  agreed  upon,  what  amount  of  damages  did  you  sus- 
tain?" 

Which  question  was  objected  to,  and  excluded. 

He  was  then,  after  cross-examination,  asked  on  his  re-direct 
(nothing  in  the  cross-examination  calling  for  the  question) : 
'  Were  you  acquainted  with  the  value  of  rentals  in  that 
vicinity  during  May,  1860  ?"  Which  was  objected  to.  De- 
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fendants'  counsel  then  offered  to  show  the  loss  of  rents  on 
the  building  from  October  15  to  December  6,  which  was 
excluded. 

Jonathan  See,  a  witness  on  behalf  of  defendants,  after 
having  testified  that  Becker  gave  him  a  piece  of  paper, 
which  he  gave  to  Crow,  was  asked  :  "  State  the  contents  of 
that  paper  ?"  Which  was  objected  to  on  the  ground  that  no 
notice  had  been  given  for  its  production.  The  objection 
was  sustained,  and  exception  taken. 

The  parties  having  rested,  the  judge  charged  the  jury  : 
"  This  is  an  action  on  a  contract  for  building  a  house.  It 
would  seem  as  if  the  price  named  in  the  contract  ($1,500) 
would  not  call  for  a  very  superior  class  of  work.  But  the 
whole  case  resolves  itself  to  a  question  of  credibility  between 
the  witnesses,  of  which  you  (the  jury)  are  the  exclusive 
judges.  Mr.  Becker,  the  defendant,  states  that  Mr.  Crow 
abandoned  the  work  at  a  certain  stage,  and  that  he  had  to 
complete  it.  The  plaintiff  testified,  that  he  completed  the 
work  agreed  on  in  the  contract,  with  the  assistance  of  men 
whom  he  employed  and  paid.  The  jury  will  remember  the 
testimony  of  these  parties,  and  other  witnesses  examined, 
and  as  they  credited  either  side,  they  would  find  for  the 
plaintiffs  or  defendants. 

Counsel  for  defendants  excepted  to  that  part  of  the  charge 
which  speaks  of  the  price  named  in  the  contract,  not  calling 
for  a  very  superior  class  of  work. 

The  jury  rendered  a  verdict  for  plaintiffs  for  $438.75. 

Defendants  moved  for  a  new  trial,  which  was  denied. 

Judgment  having  been  entered  according  to  the  verdict, 
defendants  appeal  to  the  general  term  from  the  judgment, 
and  the  order  denying  a  new  triaL  On  the  argument  of  the 
appeal,  defendants'  counsel  urged  that  the  judge  erred  in 
his  rulings  above  mentioned ;  also  in  the  expression  of  his 
opinion  above  referred  to,  and  in  not  charging  the  jury  on 
the  law  applicable  to  the  facts  proved,  and  also  urged  that 
the  verdict  was  against  the  weight  of  evidence. 

The  questions  :    "  In  consequence  of  Mr.  Crow  not  having 
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the  work  completed  by  the  15th  of  October,  how  much  did 
you  lose  on  your  contract  with  Mr.  Jones  ? 

"  In  consequence  of  the  delay  of  Mr.  Crow  to  complete 
the  work  at  the  time  agreed  upon,  what  amount  of  damages 
did  you  sustain  ? 

"  Were  you  acquainted  with  the  value  of  rentals  in  that 
vicinity  during  May,  1860  ?"  were  properly  overruled,  and 
the  offer  accompanying  the  last  question,  to  show  the  loss 
of  rent  on  the  building  from  15th  October  to  6th  December, 
was  properly  excluded. 

The  first  two  questions  call  for  a  decision  by  the  witness, 
on  mixed  questions  of  law  and  fact.  It  is  not  every  loss 
which  a  party  may  deem  himself  to  have  sustained  by  a 
breach  of  contract,  that  will  be  regarded  as  damages  by  the 
law.  Yet  by  the  second  question,  he  is  necessarily  asked  to 
determine  how  much,  and  what  damages  he  is  to  recover ; 
and  by  the  first  question  he  is  to  determine  that  there  was 
a  loss  by  reason  of  non-performance  by  plaintiffs.  These 
are  matters  to  be  determined  by  the  jury,  under  direction 
of  the  judge. 

I  think  it  highly  improper  to  have  a  whole  issue  decided, 
both  as  to  the  law  and  the  fact,  by  answers  to  general  ques- 
tions. It  is  true,  the  other  side  may,  by  a  skillful  cross- 
examination,  show  precisely  in  what  manner  the  witness 
arrives  at  his  estimate,  and  thus  save  himself  from  being 
charged  with  improper  items.  But  as  it  devolves  on  the 
party  claiming  damages  to  prove  them,  I  see  no  reason  why 
it  should  be  made  easy  for  him  by  swearing  to  generalties, 
to  give  prima  fade  evidence  as  to  the  amount  he  ought  to 
have,  and  cast  on  the  other  side  the  difficult  task  of  getting 
rid  of  the  effect  of  this  general  swear,  by  eliminating  through 
the  medium  of  the  long  cross-examination,  the  sources  of 
knowledge  from,  and  the  basis  on  which  the  estimate  is  made, 
and  the  items  composing  it. 

The  third  question,  and  the  accompanying  offer,  did  not 
go  far  enough.  As  Mr.  Jones  suffered  the  loss  of  rent  (if 
there  was  any),  defendant  could  not  in  any  event  be  allowed 
that  loss,  unless  he  showed  that  he  was  compelled  to  deduct 
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it  from  his  contract  price  with  Mr.  Jones.  This  he  did  not 
propose  to  show. 

But  there  is  another  objection.  Defendant  had  closed  the 
direct  examination  of  the  witness ;  the  witness  had  been 
cross-examined,  and  the  defendant  prepared  to  re-open  the 
direct  on  a  matter  not  touched  on  in  the  cross-examination. 
It  was  in  the  discretion  of  the  judge  either  to  allow  or  dis- 
allow such  re-opening.  He  refused  to  allow  it.  I  see  no 
reason  for  interfering  with  such  exercise  of  his  discretion. 

Defendant's  counsel  asks  the  following  question  :  State 
the  contents  of  that  paper  ?  An  objection  to  the  question 
was  sustained,  and  an  exception  taken.  No  notice  to  pro- 
duce the  paper  had  been  given.  To  avoid  the  effect  of  this, 
defendant  says  the  pleadings  notified  plaintiff  that  this  paper 
was  relied  on.  All  that  is  in  the  pleadings  on  this  subject, 
is  the  allegation  "  that  due  notice  was  given  to  the  plaintiff." 
Whether  written  or  verbal,  is  not  stated.  It  might  be  either, 
and  yet  be  due.  This  allegation,  surely,  cannot  be  said  to 
put  the  plaintiff  on  guard  that  a  written  notice  is  relied  on. 

Again,  defendant  says,  plaintiff  in  his  testimony  on  the 
trial  denies  ever  having  received  such  notice,  and  denies 
having  possession  of  it ;  consequently,  a  notice  to  produce 
would  be  superfluous.  I  do  not  so  understand  the  testi- 
mony. The  plaintiff  says  he  cannot  swear  that  such  notice 
was  not  served  on  him ;  he  only  says,  it  was  not,  to  his 
knowledge.  If  notice  to  produce  had  been  given,  he 
could  have  examined  his  papers,  and  have  been  prepared 
either  to  produce  or  deny  that  he  ever  had  it,  or  admit  that 
he  had  it,  but  lost  it ;  or  denying  all  knowledge  of  it,  also 
deny  that  it  is  in  his  possession. 

A  want  of  present  knowledge  as  to  the  service  or  posses- 
sion of  a  paper,  arising  perhaps  wholly  from  not  having 
made  search  for  it,  cannot  excuse  the  necessity  of  giving  a 
notice  to  produce,  the  object  of  which  is,  to  give  the  party 
so  noticed  an  opportunity  to  look  for  the  paper,  and  to  pro- 
duce it  if  he  has  it,  and  sees  fit  so  to  do. 

A  reversal  cannot  be  had  by  reason  of  an  error  (if  any 
such  there  be),  in  putting  the  question  :  "  $1,500  would  be 
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a  contract  for  a  rough  job  ?"  or  in  the  court's  making  the 
remark,  "  $lj500  for  a  building  of  this  dimension,  is  little 
enough  ;"  or  in  the  observation  by  the  judge  in  his  charge  : 
"  It  would  seem  as  though  the  price  named  in  the  contract, 
would  not  call  for  a  very  superior  class  of  work  ;"  because 
the  evidence  elicited  by  the  question,  and  the  remarks  made, 
had  not  the  slightest  bearing  on  the  issue  presented  to  the 
jury,  and  could  not  possibly  have  affected  their  verdict 
thereon. 

The  evidence  and  the  remarks,  bore  solely  on  the  ques- 
tion of  the  value  of  the  work  done,  and  the  degree  of  work- 
manship and  skill  required  by  the  contract ;  while  the  only 
question  left  to  the  jury  to  pass  on,  was  whether  the  plain- 
tiff had  abandoned  the  work  before  its  completion  or  not. 

It  is  urged  that  the  verdict  is  against  the  weight  of  evi- 
dence. The  verdict  rendered  was  that  plaintiff  had  not 
abandoned  the  work,  but  had  completed.  As  this  was  the 
only  matter  left  by  the  charge  to  their  consideration,  it  is 
absurd  to  say  they  rendered  a  verdict  upon  any  other  ;  and 
it  would  be  equally  absurd  to  say,  that  because  the  evidence 
on  an  issue,  which  was  not  left  to  them,  required  a  verdict 
for  defendant,  therefore,  their  verdict  in  favor  of  plaintiff, 
on  an  issue  which  was  left  to  them,  is  against  the  weight  of 
evidence. 

The  only  question  then  on  this  point  is,  whether  the  evi- 
dence on  the  subject  of  the  abandonment  of  the  work,  is 
such  as  to  call  for  setting  aside  the  verdict,  as  being  against 
the  weight  of  evidence. 

The  evidence  on  that  point  was  quite  conflicting.  I  under- 
stand the  rule  to  be,  that  when  a  jury  have  by  their  verdict 
settled  such  conflict  of  evidence,  their  verdict  will  be  regarded 
as  conclusive,  and  will  not  be  disturbed,  because  from  the 
written  or  printed  testimony  the  court  think  the  preponder- 
ance of  evidence  to  be  contrary  to  the  verdict,  or  would  have 
been  better  satisfied  with  a  verdict  the  other  way.  This 
case  exemplifies  the  soundness  of  the  rule.  Upon  the  printed 
case  before  me,  it  would  be  exceedingly  difficult  to  pass  on 
the  question,  while  if  I  had  presided  at  the  time,  I  should 
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probably  have  had  no  difficulty  in  arriving  at  a  conclusion. 
Such  conclusion  might  have  been  in  unison  with  the  verdict, 
and  perhaps  it  might  not. 

The  jury  had  better  opportunities  for  arriving  at  a  correct 
conclusion  than  the  general  term  has,  and  it  is  impossible 
for  this  court  to  say,  under  the  evidence  in  the  case,  that 
the  conclusion  they  did  arrive  at  was  incorrect. 

The  remaining  point  raised  on  this  appeal  is,  that  the 
judge  erred  in  not  charging  the  jury  upon  the  law  applica- 
ble to  the  facts  proved. 

He  did  charge  on  the  issue  of  abandonment,  and  correctly. 
He  did  not  charge  on  the  other  issues,  nor  was  he  requested 
to.  Defendants'  counsel  not  having  requested  a  charge  on 
the  other  issues,  cannot  now  claim  that  there  were  other 
issues  which  should  have  been  submitted  to  the  jury. 

If  this  were  a  pure  bill  of  exceptions,  it  is  evident  that 
defendants  could  not  now  take  such  objection,  simply  because 
there  is  no  exception  which  covers  it.  But  it  is  a  case  and 
bill  of  exceptions  combined,  and  it  is  claimed  that  the  fact 
of  the  motion  being  for  a  new  trial  on  a  case,  entitles  the 
defendants  now  to  take  this  objection,  although  it  was  not 
taken  at  the  trial.  I  think  it  does  not,  and  in  support  of  my 
views  might  rely  on  the  cases  of  N.  Y.  and  Erie  R.  E.  Co. 
agt.  Cook  (2  Sandf.  732);  Cook  agt.  Hitt  (3  Sandf.  341).; 
Stoddart  agt.  L.  I.  JR.  R.  Co.  (5  Sandf.  180) ;  Jackson  ex  dem. 
Beekman  agt.  Stephens  (13  J.  R.  p.  495). 

In  Jackson  ex  dem.  Beekman  agt.  Stephens,  the  defendant 
moved  for  a  new  trial  on  a  case.  The  evidence  was  pretty 
strong  in  favor  of  defendant  on  the  question  of  adverse  pos- 
session. But  that  question  was  not  submitted  to  the  jury. 
There  did  not  appear  to  have  been  objection  made  on  the  trial 
to  such  non-submission,  nor  any  request  preferred  to  have  it 
submitted.  The  court  held,  that  it  must  be  presumed  that 
such  defense  was  abandoned  on  the  trial. 

This  case  is  on  quatuor  pedibus  with  the  one  at  bar,  and  I 
have  been  unable  to  find  any  case  that  directly  or  indirectly 
overrules  it.  But  I  will  proceed  to  examine  the  claim.  It 
is  based  on  the  general  proposition  that  on  a  motion  for  a 
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new  trial  made  on  a  case,  any  objection  may  be  raised, 
although  not  made  at  the  trial.  I  can  find  no  authority  for 
this  proposition.  On  the  contrary,  the  law  seems  to  me  well 
settled,  that  no  objection  can  be  urged  on  a  motion  for  a 
new  trial  on  a  case,  which  was  not  taken  at  the  trial. 

The  English  practice  in  this  respect,  is  laid  down  thus : 
"  If  the  judge  incorrectly  reject  a  competent  witness,  or 
admit  the  evidence  of  one  that  is  incompetent ;  or  mistakes 
the  law,  or  misdirects  the  jury  in  any  respect,  so  that  the 
client  might  be  prejudiced,  it  is  the  duty  of  the  leading 
counsel  immediately  to  state  the  objection,  and  if  he  do  not, 
the  court  will  not,  on  motion,  grant  a  new  trial.  It  is  imper- 
ative on  counsel  to  object  if  at  all,  at  the  time,  or  lose  the 
effect  of  the  objection,  and  be  precluded  from  supporting  a 
motion  for  a  new  trial.  It  is  sufficient,  however,  to  merely 
suggest  the  objection  to  the  judge,  and  present  the  point 
concisely."  (Chitty's  General  Practice,  vol.  3,  p.  915.) 

At  the  time  this  doctrine  was  laid  down,  there  were  under 
the  English  practice,  two  modes  of  correcting  errors  at  trial. 
One  by  a  motion  for  a  new  trial,  which  was  similar  to  our 
motion  for  a  new  trial  on  a  case,  and  in  respect  to  which  the 
above  principles  were  laid  down,  and  the  other  by  bill  of 
exceptions  and  writ  of  error,  which  was  similar  to  our  appeal 
upon  exceptions.  And  it  is  stated  to  have  been  the  pratice 
of  one  of  the  learned  English  judges,  when  he  thought  the 
point  raised  of  sufficient  importance,  not  to  put  the  party 
to  the  delay  of  a  motion  for  a  new  trial,  but  to  suggest  the 
tendering  of  a  bill  of  exceptions,  so  that  a  writ  of  error 
might  go  at  once.  (Chitty's  General  Practice,  vol.  3,  p.  915.) 
A  practice  which  is  similar  to  ours  of  ordering  exceptions  to 
be  heard  in  the  first  instance  at  general  term. 

To  pass  to  our  own  country,  Graham,  in  his  book  on  Prac- 
tice, at  page  293,  lays  down  the  rule,  that  on  a  motion  for  a 
new  trial  on  a  case,  the  court  will  not  take  notice  of  an 
objection  not  raised  at  the  trial.  This  rule  does  not  depart 
from,  but  follows  the  English  practice. 

Graham  lays  down  the  above  mentioned  case  in  13  J.  B., 
page  495,  as  the  authority  for  this  proposition.  At  first  blush 
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it  might  appear  that  this  case  was  not  authority  for  the  posi- 
tion, but  on  a  close  inspection  it  will  be  found  that  it  is. 

It  was  held  that  by  reason  of  the  non-submission  of  a 
question  to  the  jury,  the  court  must  presume  it  was  aban- 
doned at  the  trial.  It  is  evident  that  such  presumption 
could  only  be  deemed  to  have  arisen,  from  the  fact  of  no 
objection  having  been  raised  below  to  the  non-submission 
of  the  question,  and  no  request  having  been  made  for  its 
submission.  The  non-objection,  is  the  cause  from  which 
the  court  deduced  the  effect  of  a  presumption  of  abandon- 
ment. 

The  same  remarks  will  apply,  and  are  to  be  understood 
as  applying,  without  repetition,  to  other  cases,  where  from 
the  same  cause,  the  courts  deduce  the  effect  of  an  acquies- 
ence  in  a  ruling  or  decision,  or  in  a  certain  disposition  of  a 
case,  or  of  a  presumption  of  an  assumption  by  both  parties 
at  the  trial,  of  the  existence  of  a  fact,  or  a  presumption  of 
a  consent  at  the  trial  to  substitute  the  judge  for  the  jury, 
in  the  determination  of  all,  or  pome  of  the  disputed  ques- 
tions involved. 

Thus,  in  Ford  agt.  Monroe  (20  Wend.  210),  the  defendant 
was  not  allowed  to  argue,  as  a  cause  for  new  trial,  that  the 
proof  was  insufficient  to  establish  that  the  servant  was 
acting  in  the  business  of  the  master,  because  it  was  assumed 
at  the  trial  that  the  proof  was  sufficient. 

So  in  Beekman  agt.  Bond  (19  Wend.  443),  it  was  held  that 
the  point,  that  the  value  had  not  been  paid  for  a  boat,  could 
not  be  urged,  because  on  the  trial  it  was  assumed  it  had 
been  paid. 

Both  these  cases  were  motions  for  a  new  trial  on  a  case, 
and  in  both  the  court  refused  to  hear  an  objection  that  cer- 
tain matters  were  not  proved,  on  the  ground  that  it  was 
assumed  at  the  trial  that  they  were  proved.  But  how  did 
the  court  arrive  at  the  conclusion  that  there  was  such 
assumption  ?  Only  from  the  fact  that  on  the  trial  attention 
was  not  drawn  to  such  want  of  proof,  by  objection  or  other- 
wise. These  cases,  therefore,  carry  out  the  English  practice 
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before  referred  to,  and  our  practice,  as  laid  down  in  Graham 
and  the  case  in  13  J.  R. 

There  are  many  other  cases  of  the  same  character  as 
those  above  cited  from  Wendell,  but  it  is  needless  to  refer  to 
them. 

I  have  been  unable  to  find  a  single  authority  hi  this  state 
antagonistic  to  the  existence  of  the  general  rule  thus  laid 
down  in  the  English  practice,  in  the  standard  book  on  prac- 
tice of  this  state  (Graham's),  and  the  decisions  above 
referred  to. 

There  are  three  cases  which,  on  a  cursory  view,  might 
appear  to  be  antagonistic,  but  are  not  in  fact.  They  are 
Archer  agt.  HubbeU  (4  Wend.  p.  514) ;  People  agt.  Holmes  (5 
Wend.  p.  191) ;  Scott  agt.  Mlienthal  (9  Bosw.  p.  224). 

I  will  examine  them  in  inverse  order, 

In  the  case  in  9  Bostcorth,  the  learned  judge  who  deli- 
vered the  opinion  of  the  court,  after  deciding  that  no  excep- 
tion had  been  taken  sufficiently  covering  the  objection 
raised,  so  as  to  permit  a  new  trial  to  be  granted  on  a  bill  of 
exceptions,  held  that  what  transpired  on  the  trial  was  suffi- 
cient to  amount  to  taking  such  objection  to  the  reception 
of  evidence,  as  would  authorize  the  court  to  grant  a  new 
trial  upon  a  case.  This  decision  accordingly  comes  within 
the  general  rule,  which  does  not  require  an  exception  for  the 
purpose  of  founding  a  motion  for  a  new  trial  on  a  case,  but 
simply  that  the  point  shall  have  been  raised  on  the  trial,  by 
objection  or  otherwise. 

In  5  Wendell,  191,  the  court  held  that  the  point  had  been 
raised  at  the  trial  by  objection  to  the  defense,  and  having 
once  been  raised,  need  not  be  reiterated  by  an  objection  to 
the  charge  submitting  such  defense  to  the  jury,  and  the 
court  says  :  "  If  they  had  stood  by  in  perfect  silence,  and 
heard  the  judge  submit  to  the  jury  a  matter  of  defense 
which  was  excluded  by  the  pleadings,  the  court  might  not 
listen  to  them  on  a  motion  for  a  new  trial  for  that  cause." 

As  the  case  was  disposed  of  on  the  ground  that  a  sufficient 
objection  had  been  taken,  it  was  unnecessary  to  decide  what 
rule  would  have  been  applicable  if  no  objection  had  been 
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raised,  and  the  court  did  not  decide  what  rule  would  be 
applied,  but  intimated  that  in  such  case  the  objection  would 
not  be  listened  to.  This  case  is  then,  to  some  extent,  autho- 
rity in  favor  of  the  general  rule. 

The  case  of  Archer  agt.  HiibbeU  (4  Wend.  514),  does  not 
seem  to  have  been  reported  with  a  view  to  the  point  under 
discussion,  as  the  only  statement  concerning  it  is  contained 
in  the  reporters  note  as  to  what  an  oral  decision  on  the  argu- 
ment was.  It  consequently  does  not  appear  whether  any, 
and  if  any,  what  objections  were  raised  at  the  trial.  The 
point  made  was,  that  objections  to  the  charge  could  not  be 
raised,  because  the  charge  was  not  excepted  to,  and  the  court 
held  that  such  rule  only  applied  to  bills  of  exceptions.  This 
ruling  is  undoubtedly  correct.  The  distinct  point  made  was, 
that  on  a  case  a  charge  could  not  be  reviewed  unless  there 
were  exceptions.  This  point  the  court  met,  holding  that  the 
doctrine  of  exceptions  was  only  applicable  to  bills  of  except- 
ions. To  this  extent,  and  to  this  extent  only,  is  the  case 
authority,  and  in  this  view  of  it  is  perfectly  consistent  with 
the  general  'rule  above  laid  down,  relative  to  motions  for 
new  trials  on  a  case.  By  that  rule,  it  was  never  necessary 
that  exceptions  should  be  taken,  but  simply  that  the  points 
relied  on  for  a  new  trial,  should  have  been  raised  at  the  trial 
by  objection  or  otherwise. 

The  point  taken  in  4  WendeU,  was  not  that  the  question 
had  not  been  raised  at  the  trial,  but  that  no  exception  had 
been  taken  to  its  decision.  Whatever  misapplication  there 
may  be  as  to  the  existence  of  a  rule  that  on  motion  for  a  new 
trial  on  a  case,  no  objections  can  be  heard  unless  raised  at 
the  trial,  seems  to  me  due  to  a  hurried  reading  of  the  case 
in  4  Wendell,  and  a  failure  to  recognize  the  broad  distinction 
between  exceptions  and  objections  ;  a  distinction  not  new, 
but  well  recognized  by  the  English  and  our  practice. 

There  is,  however,  an  exception  to  the  general  rule,  which 
is,  that  where  there  are  objections,  by  reason  whereof  the 
party  who  has  obtained  a  verdict  can,  in  no  possible  event, 
and  under  no  possible  circumstances,  be  entitled  to  it,  in 
that  action,  a  new  trial  will  be  granted,  on  the  ground  of 
VOL.  XXXHL  15 
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such  objections,  although  they  were  not  taken  at  the  trial. 
(Rich  agt.  Penfidd,  1  Wend.  880. 

Here  I  will  refer  to  a  remark  made  by  the  court,  in  the 
above  cited  case  of  Beekman  agt.  Bond  (19  Wend.  p.  44A), 
viz  :  "  The  party  cannot  now  make  an  objection,  which,  if 
taken  at  the  proper  time,  might  have  been  answered." 

Language  of  the  same  import,  is  used  in  the  above  cited 
case  of  Ford  agt.  Hunroe  (20  Wend.  p.  210),  and  in  numer- 
ous other  kindred  cases.  It  might  be  urged  that  by  this 
language  the  courts  meant  to  lay  down  as  the  general  rule, 
that  on  a  motion  for  a  new  trial  any  objection  may  be  urged, 
although  not  taken  at  the  trial,  and  as  the  exception  to  the 
rule  that  such  objection  as  might  have  been  obviated,  could 
not  be  urged. 

I  think  the  argument  unfair  and  unsound ;  as  the  object- 
ions which  can  be  obviated  are  immensely  more  numerous 
than  those  which  cannot  be,  the  argument  would  make  the 
exceptions  have  a  more  extended  application  than  the  general 
rule. 

Again,  as  the  general  rule  that  all  objections  must  be  raised 
at  the  trial,  was  well  settled  in  the  English  practice  and  our 
own,  before  the  decisions  in  which  the  language  under  con- 
sideration is  used,  it  cannot  be  overturned  by  inference 
drawn  from  mere  peculiarity  of  phraseology. 

The  fair  and  just  interpretation  of  the  language  is,  that 
it  is  simply  designed  to  point  out  the  exception  ;  to  decide 
that  the  case  in  hand  does  not  fall  within  it,  but  that  the 
general  rule  requiring  all  objections  to  be  raised  at  the  trial 
applies. 

From  this  review,  I  am  satisfied  that  upon  authority,  the 
decisions  of  Chief  Justice  OAKLEY,  in  the  New  York  and 
Erie  R.  R.  Co.  agt.  Cook  (2  Sandf.  p.  732),  that  a  party  can- 
not move  for  a  new  trial  on  a  point  not  taken  at  the  trial, 
if  it  be  such  as  might  have  been  obviated  by  proof,  if  it  had 
been  raised  ;  and  the  decisions  of  the  same  chief  justice  in 
Cook  agt.  Hill  (3  Sandf.  p.  341),  and  of  Judge  DUER,  in 
Stoddart  et  al  agt.  L.  I.  R.  R.  Co.  (5  Sandf.  p.  180),  that  an 
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objection  to  the  charge  cannot  be  taken  for  the  first  time  on 
the  motion  for  a  new  trial,  are  correct. 

I  am  aware  that  the  court  in  the  last  two  cases,  suggest 
that  a  different  rule  obtains  in  the  supreme  court.  I  have 
not  been  referred  to  and  am  unable  to  find  any  case  in  that 
court  establishing  a  different  rule.  It  is  true,  that  court  has 
established  the  exception  above  referred  to,  but  I  do  not 
understand  this  court  to  repudiate  it. 

There  may  possibly  be  another  exception  to  the  rule 
(although  I  do  not  regard  it  as  well  settled),  which  is,  where 
the  judge  charges  correctly,  but  the  language  used  is  such 
as  tends  to  mislead,  and  has  in  fact,  misled  the  jury.  This 
may  be  admitted  as  an  exception,  on  the  ground  that  it  can- 
not be  ascertained  that  the  jury  has  been  misled  until  after 
the  rendition  of  the  verdict,  at  which  time  an  objection 
comes  too  late. 

Thus,  upon  authority,  the  general  rule  is  well  settled,  that 
on  a  motion  for  a  new  trial  on  a  case,  the  court  will  enter- 
tain no  objection  not  raised  at  the  trial ;  and  the  exception 
to  it,  that  they  will  entertain  an  objection,  which,  if  taken, 
could  not  have  been  obviated ;  or  in  other  words,  an  objec- 
tipn  by  reason  whereof  the  party  obtaining  the  verdict,  can 
in  no  possible  event,  and  under  no  possible  circumstances, 
be  entitled  to  it  in  that  action,  is  also  well  settled. 

The  rule,  it  appears  to  me,  is  based  on  sound  principles. 
To  allow  a  verdict  to  be  set  aside  for  errors  in  the  admission 
or  rejection  of  testimony,  or  in  charging  or  not  charging 
the  jury,  where  such  errors  were  in  no  manner  pointed  out, 
suggested  or  objected  to  on  the  trial,  would  not  only  be 
unfair  to  the  judge  who  tried  the  cause,  but  would  tend  to 
lead  some  counsel  to  suffer  error  to  be  committed  for  the  pur- 
pose of  setting  aside  a  verdict,  if  it  should  happen  to  be 
unfavorable  ;  and  others  to  negligently  prepare  themselves, 
depending  upon  their  general  ability  to  put  in,  or  offer  to 
put  in,  such  evidence  as  should,  in  any  aspect  of  the  case, 
be  sufficient,  and  if  the  verdict  be  against  them,  then  employ 
other  counsel  to  pick  out  flaws  on  which  to  obtain  a  rever- 
sal. 
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Although  a  party  may  have  no  right  to  urge  an  objection 
not  taken  at  the  trial,  still  the  court  may  possibly,  in  a  case 
of  gross  injustice,  of  its  own  motion  set  aside  a  verdict,  for 
objections  not  taken  at  the  trial.  Indeed,  in  one  case,  Peo- 
ple agt.  Bat-nes  (12  Wend.  p.  492),  the  supreme  court  went 
further,  and  set  aside  a  nonsuit  and  ordered  a  new  trial, 
although  they  held  that  the  nonsuit  was  properly  granted  ; 
and  this  was  done  for  the  reason,  as  stated  in  the  opinion, 
that  the  plaintiffs  had  fallen  into  an  error  in  their  construc- 
tion of  the  statute,  and  might  have  a  good  cause  of  action 
in  point  of  fact.  There  is  stated  in 'the  head  note,  but  not 
in  the  opinion,  the  additional  reason,  that  the  court  has  rea- 
son to  believe  that  without  such  relief  the  cause  of  action 
would  be  lost. 

I  do  not  propose  to  discuss  the  subject  as  to  what  power 
a  court  posseses  in  granting  new  trials,  of  their  own  motion ; 
whether  it  is  a  wholly  unrestricted  power,  or  whether  there 
are  any,  and  if  so,  what  restrictions. 

It  is  sufficient  to  say,  that  this  case  does  not  present  such 
features,  as  to  call  on  the  court  to  exercise,  on  its  own  motion, 
any  prerogative  it  may  have. 

The  main  issue  in  the  case,  viz  :  abandonment,  was  prop- 
erly submitted  to  the  jury,  and  I  see  no  reason  for  dis- 
turbing their  verdict  on  that  issue. 

With  reference  to  the  issue  of  non-completion  by  the  day, 
there  was  no  proof  of  any  damages  arising  therefrom,  and, 
therefore,  there  was  nothing  to  submit  to  the  jury. 

On  the  issue  as  to  unworkmanlike  and  unskillful  perform- 
ance (on  the  decision  of  which  issue,  that  'of  payment  to  the 
extent  of  the  value  of  the  work,  necessarily  depends),  there 
was  general  evidence  on  the  part  of  plaintiff  that  the  work 
was  done  in  a  workmanlike  manner,  and  was  better  than 
ordinary  work;  while  on  the  part  of  the  defendant,  there 
was  general  evidence  that  the  work  was  rough,  and  not 
workmanlike.  The  only  'matters  particularized,  however, 
were  that  by  the  settling  of  one  of  the  piers,  a  stone  was 
broken,  causing  a  damage,  according  to  defendant,  of  $30  or 
$40 ;  according  to  plaintiff,  about  $5.50 ;  and  by  reason  of 
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bad  workmanship  a  chimney  had  to  be  taken  down  and 
rebuilt,  at  a  cost  of  $15. 

Plaintiff  admits  the  settling  of  pier,  but  says  it  was  the 
fault  of  the  ground,  for  which  he  is  not  accountable ;  and 
he  denies  that  any  of  his  work  had  to  be  taken  down  and 
rebuilt. 

There  is  a  conflict  of  testimony ;  the  plaintiff  is  just  as 
likely  to  be  correct  as  the  defendant.  Indeed,  the  jury 
having  on  another  issue,  the  conflicting  testimony  on  which 
was  left  to  them,  found  for  the  plaintiff,  it  is  but  fair  to 
assume,  in  considering  whether  the  court  should,  of  its  own 
motion  take  action,  that  the  plaintiff  is  more  likely  to  be 
correct  on  this  issue  than  the  defendant,  and  that  the  jury 
if  it  had  have  been  left  to  them,  would  have  so  found.  Con- 
ceding that  the  court  can,  of  its  own  motion,  interpose  and 
grant  a  new  trial  for  objections  not  taken  at  the  trial,  the 
circumstances  of  this  case  do  not  call  for  the  exercise  of 
such  power ;  if  they  do,  there  is  no  case  in  which  the  court 
might  not  be  called  on  to  exercise  such  power,  for  a  weaker 
case  than  this,  can  scarcely  be  imagined. 

I  am  of  opinion,  for  the  reasons  assigned,  that  the  judg- 
ment should  be  affirmed,  with  costs. 


SUPKEME  COURT. 

JANE  QUIN  agt.  GEOEGE  B.  SKINNEB. 

The  testator,  by  his  •will,  directed  the  payment  of  his  debts',  and  then  gave  all  his 
estate,  real  and  personal,  to  his  executor,  by  name,  upon  trust :  1st.  To  apply 
the  whole  net  income  thereof  to  the  use  of  his  mother  and  his  wife,  during  the 
life  of  the  former.  2d.  To  permit  these  cestuis  que  trust  to  use  and  occupy  the 
farm  upon  which  they  resided,  during  the  life  of  his  mother ;  and,  3d.  On  the 
death  of  his  mother  to  pay  certain  legacies. 

He  then,  by  the  fifth  clause  of  the  'will,  devised  as  follows :  "I  do  give,  devise 
and  bequeath,  all  the  rest,  residue  and  remainder  of  my  said  estate,  to  my  wife, 
and  to  her  heirs  and  assigns,  forever,  which  is  to  be  accepted  and  received  in 
lieu  of  all  dower,  and  right  of  dower ;  and  I  do  hereby  authorize  and  empower 
my  said  executor  to  seU  and  convey  my  real  estate  at  any  time  afler  the  death  of 
my  said  mother,  and  to  pay  over  the  proceeds  thereof  to  my  said  wife :" 
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field,  that  neither  by  the  terms  of  the  trust,  nor  by  any  reasonable  or  just  impli- 
cation, could  the  payment  of  the  debts  be  brought  within  it.  It  was  the  inten- 
tion of  the  testator,  that  the  executor  should  pay  his  debts  in  the  exercise  of 
the  duty  and  power  vested  in  him  by  law  aa  executor,  and  not  by  virtue  of  any 
trust  expressed  in  the  will : 

Held,  also,  that  by  the  provisions  of  the  will,  previous  to  the  fifth  clause,  the  tes- 
tator did  not  devise  the  estate  to  the  executor  to  sell,  and  thereby  vest  in  him 
a  legal  estate,  but  that  by  its  terms,  it  was  a  simple  creation  of  an  express  trust, 
limited  to  the  payment  of  legacies,  and  the  application  of  the  income  to  the 
use  of  the  wife  and  mother,  during  the  life  of  the  latter.  When  the  purpose  for 
which  this  trust  was  created  ceased,  the  estate  of  the  trustee  ceased  also. 

In  reference  to  the  fifth  clause  of  the  will :  held,  that  the  power  given  to  the  exe- 
cutor to  sell,  was  a  general  power  in  trust,  and  was  manifestly  repugnant  to  the 
direct  and  absolute  devise  to  the  wife.  Such  a  power  could  not  be  upheld  upon 
any  application  of  the  principle  of  equitable  conversion .  for  there  was  no  con- 
ceivable object  to  be  subserved  thereby.  Upon  any  view,  the  object  of  th'ia 
power  could  not  be  upheld  as  a  lawful  one, 

Second  District  General  Term,  Pougrtkeepsie,  May,  1867. 

Before  LOTT,  J.  F.  BARNARD  and  GILBERT,  Justices. 

THE  plaintiff,  now  the  wife  of  Hugh  E.  Quin,  was  formerly 
the  wife  of  Benjamin  Rhead,  of  Yonkers,  Westchester 
county.  Rhead  died  in  July,  1861,  leaving  a  will  containing 
substantially  the  following  provisions :  "  After  aU  my  lawful 
debts  are  paid  and  discharged,  I  give  and  bequeath  unto 
Joseph  H.  Palmer,  my  executor,  hereinafter  appointed,  all 
my  estate,  real  and  personal,  <fcc.,  in  trust,  for  the  following 
uses  and  purposes,  viz  :  I  direct  my  executor  to  pay  and 
apply  the  whole  net  income  of  my  estate,  to  the  use  and 
support  of  my  mother  and  wife  during  the  life  of  my  mother, 
and  to  permit  my  wife  and  mother  to  use  and  occupy  my 
farm  as  their  home  during  the  life  of  my  mother.  On  the 
death  of  my  mother,  I  order  and  direct  my  executor  to  pay 
certain  legacies,  amounting  to  $5,300.  Fifth.  I  do  give, 
devise  and  bequeath,  aU  the  rest,  residue  and  remainder  of  my 
said  estate,  to  my  ivife,  and  to  her  heirs  and  assigns  forever, 
which  is  to  be  accepted  and  received  in  lieu  of  aU  dower y  and 
right  of  doicer,  and  I  do  hereby  authorize  and  empower  my 
soid  executor  toseU  and  convey  my  real  estate,  at  any  time  after 
the  death  of  my  said  mother,  and  to  pay  over  the  proceeds 
thereof  to  my  said  wife''' 

The  will  was  admitted  to  probate  July  22,  1861,  and  the 
executor  named  in  it  duly  qualified  as  such. 
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The  testator's  mother  died  October  17, 1861.  After  that, 
the  plaintiff  continued  in  possession  of  the  farm,  claiming 
it  as  her  own.  In  April,  1864,  she  commenced  a  suit  against 
the  executor,  in  this  court,  to  remove  him  from  office  and 
compel  him  to  account,  and  to  restrain  him  from  conveying 
any  of  the  land  ;  pending  which  suit,  the  executor  executed 
and  delivered  to  George  B.  Skinner,  the  defendant  in  this 
suit,  a  deed  for  about  sixty-eight  acres  of  the  farm  in  ques- 
tion. Under  this  deed,  Skinner  in  May,  1865,  took  forcible 
possession  of  the  sixty  eight  acres,  and  removed  the  plaintiff 
therefrom.  The  plaintiff  sued  Skinner  in  trespass.  In 
defense,  Skinner  set  up  title  to  himself  in  fee  under  the 
executor's  deed. 

The  cause  was  'tried  before  his  Honor  Judge  LOTT,  in 
June,  1866,  without  a  jury,  and  judgment  was  rendered  for 
the  defendant.  The  plaintiff  appealed  to  the  general  term, 
where  the  appeal  was  argued  by 

F.  N.  BANGS,  for  plaintiff. 

E.  W.  VAN  PELI,  for  defendant. 

By  the  court,  GILBERT,  J.  If  the  conveyance  from  Mr. 
Palmer,  the  executor,  to  the  defendant,  vested  the  latter 
with  the  title  and  right  of  possession  of  the  premises  in 
question,  these  facts  constitute  a  bar  to  this  action.  Tl^e 
question  then  is,  whether  upon  a  fair  and  just  construction 
of  the  will  of  Benjamin  Rhead,  and  a  proper  application  of 
the  law  governing  the  case,  the  executor  had  an  effectual 
power  to  make  such  conveyance.  The  will  first  provides  for 
the  payment  of  all  the  testator's  debts,  without  specifying  the 
manner  whereby  this  is  to  be  done,  or  creating  any  particu- 
lar fund  for  that  purpose.  As  the  personal  estate  was  ample 
to  accomplish  this,  and  leave  a  surplus  to  fall  into  the  trust 
estate  next  created,  it  is  evident  that  it  was  the  intention  of 
the  testator  that  the  executor  should  pay  his  debts  in  the 
exercise  of  the  duty  and  power  vested  in  him  by  law  as  exe- 
cutor, and  not  by  virtue  of  any  trust  expressed  in  the  will. 
After  the  payment  of  his  debts,  the  testator  gave  all  his 
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estate,  real  and  personal,  to  Mr.  Palmer,  the  executor,  by 
name,  upon  trust :  1.  To  apply  the  whole  net  income  thereof 
to  the  use  of  his  mother  and  his  wife,  the  plaintiff,  during 
the  life  of  the  former.  2.  To  permit  these  cestuis  que  trust 
to  use  and  occupy  the  farm,  of  which  the  premises  in  ques- 
tion constitute  the  major  part,  during  the  life  of  his  mother  ; 
and,.  3.  On  the  death  of  his  mother,  to  pay  certain  legaciess 
and  to  set  apart  and  invest  a  fund  for  the  ultimate  discharge 
of  other  legacies. 

He  then,  by  the  fifth  clause  of  the  will,  devises  all  the 
rest  and  residue  of  his  estate  to  the  plaintiff,  her  heirs  and 
assigns,  forever,  in  lieu  of  dower.  Finally,  he  authorizes 
and  empowers  his  executor  to  sell  and  convey  his  real  estate 
at  any  time  after  the  death  of  his  mother,  and  pay  over  the 
proceeds  thereof  to  the  plaintiff. 

If  the  trust  thus  created  did  not  comprehend  the  payment 
of  the  testator's  debts,  it  was  completely  executed  before 
the  sale  or  conveyance  to  the  defendant.  The  mother  had 
died,  and  the  directions  as  to  the  legacies  had  been  fulfilled. 
The  estate  of  Mr.  Palmer,  the  executor,  had  ceased.  For 
by  the  express  provision  of  the  statute,  when  the  purposes 
for  which  an  express  trust  shall  have  been  created  shall  have 
ceased,  the  estate  of  the  trustee  shall  also  cease.  (1  E,  S. 
130,  §  67.) 

The  court  below  has  found  that  there  were  debts  of  the 
testator  unpaid,  and  that  the  personal  estate  actually  in  the 
hands  of  the  executor  at  the  time  the  conveyance  to  the 
defendant  was  made,  was  insufficient  to  discharge  them,  but 
that  the  personal  estate  left  by  the  testator,  was  more  than 
sufficient  to  pay  all  the  debts  and  legacies.  As  before  inti- 
mated, we  are  of  the  opinion  that  neither  by  the  terms  of 
the  trust,  nor  by  any  reasonable  or  just  implication,  can  the 
payment  of  the  debts  be  brought  within  it. 

Having  thus  disposed  of  all  the  will  preceding  the  fifth 
clause,  the  question  now  arises,  what  is  the  legal  effect  of 
that  ?  It  first  contains  an  absolute  devise  of  all  the  residue 
of  the  estate  of  the  decedent  to  the  plaintiff,  in  fee  simple 
absolute.  It  then  gives  the  executor  a  power  to  sell,  unac- 
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companied  by  any  trust,  except  to  pay  over  the  proceeds  to 
the  plaintiff.  Such  a  power  cannot  be  upheld  upon  any 
application  of  the  principle  of  equitable  conversion,  for 
there  is  no  conceivable  object  to  be  subserved  thereby. 
The  doctrine  of  equitable  conversion  is  never  applied  or 
enforced  to  defeat,  but  always  to  uphold  and  preserve  estates. 
Besides,  in  any  view  of  the  case,  the  plaintiff  had  an  elect- 
ion to  take  the  land.  (Reed  agt.  Underhill,  12  Barb.  113.) 
It  is  a  general  power  in  trust,  and  is  manifestly  repugnant 
to  the  direct  and  absolute  devise  to  the  plaintiff.  She 
remained  in  possession  after  the  death  of  her  husband,  the 
testator ;  was  in  actual  possession,  claiming  under  the  devise 
to  her  when  the  conveyance  was  made  to  the  defendant,  and 
is  so  still ;  and  she  has  never  relinquished,  but  on  the  con- 
trary, has  always  persistently  asserted,  her  title  as  owner  in 
fee. 

"The  general  rule,"  says  Ch.  KENT,  "is  that  a  power 
shall  not  be  exercised  in  derogation  of  a  prior  grant  by  the 
appointor."  The  principle  of  this  rule  applies  here,  notwith- 
standing the  devise  and  power  took  effect  the  same  instant. 
(Duke  of  Harlborough  agt.  Earl  Godolphin,  1  Eden,  423 ;  Co. 
Lit.  237,  a ;  Lovett  agt.  Kingsland,  44  Barb.  570,  affirmed 
Court  of  Appeals;  4  Sand/.  S.  C.  B.  399 ;  4  Kent's  Com.  319.) 
Until  exercised,  the  substance  of  the  power  was  a  thing  in 
posse  rather  than  in  esse.  Before  the  actual  execution  of  it, 
there  was  no  estate  or  interest,  legal  or  equitable,  to  support 
it.  When  executed,  it  created  an  estate,  which  if  valid, 
swept  away  the  prior  vested  estate  of  the  plaintiff  against 
her  will,  notwithstanding  she  only  was  to  be  benefited,  if  any 
benefit  should  accrue,  and  so  far  as  I  can  see,  for  no  good 
purpose  whatsoever.  It  is  perfectly  well  settled,  and  has 
been  ever  since  the  case  of  Doe  agt.  Martin  (4  T.  R.  39), 
that  until  the  power  is  exercised,  the  estate  remains  vested 
in  those  who  would  take  in  default  of  appointment.  The 
effect  of  an  exercise  of  a  power,  is  to  divest  the  estate.  (1 
E.  S.  129,  §  59.)  If  the  object  of  the  power  had  been 
worthy,  such  as  distribution,  the  protection  of  infants,  or 
the  like,  of  course  the  principle  would  not  have  been  appli- 
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cable.  The  defendant's  counsel  seems  to  suppose  that  the 
testator  devised  his  estate  to  the  executor  to  sell,  and  that 
this  vested  the  legal  estate.  We  have  seen  that  such  is  not 
the  devise,  but  that  by  its  terms,  it  is  a  simple  creation  of 
an  express  trust,  limited  to  the  payment  of  legacies,  and  the 
application  of  the  income  to  the  use  of  the  wife  and  mother, 
during  the  life  of  the  latter.  When  the  purpose  for  which 
this  trust  was  created  ceased,  the  estate  of  the  trustee 
ceased  also.  (1  S.  S.  supra ;  Hawley  agt.  James,  5  Paige, 
458.)  And  where  there  is  no  object  for  the  execution  of  a 
power  in  trust,  it  of  course  ceases.  (4  Cr.  Digest,  254 ;  1  R. 
S.  734,  §§  102,  121 ;  Hutchings  agt.  SaMivin,  7  Bosw.  241 ; 
Sharpsteene  agt.  Tittou,  3  Cow.  660.)  The  rule  referred  to, 
therefore,  has  no  application  to  the  case  ;  first,  because  it  is 
not  a  general  devise  to  sell,  but  a  trust,  limited  both  as  to 
the  duration  of  the  estate  devised,  and  to  the  objects  of  the 
trust.  A  general  devise  to  sell,  at  common  law  would  pass 
the  estate,  but  not  under  our  statute.  The  latter  requires 
that  there  shall  not  only  be  a  general  devise  to  the  executor 
to  sell,  but  that  it  shall  also  include  an  authority  to  receive 
the  rents  and  profits.  (1  E.  S.  729,  §  56 ;  4  Kent's  Com. 
321 ;  Germond  agt.  James,  2  Hill,  573.) 

Nor  can  the  devise  to  the  executor  be  made  to  operate  in 
the  way  suggested,  even  in  connection  with  the  subsequent 
power  to  sell.  For  a  devise  that  an  executor  may  or  shall 
sell  lands,  gives  him  only  a  naked  power.  (Sug.  Pow.  8th 
ed.  112.)  Thus  in  Doe  agt.  Shotter  (8  Ad.  &  El.  905),  there 
was  a  devise  to  a  testator's  wife  during  her  life,  and  after 
her  decease,  "  my  will  is,  that  my  [freehold  shall  then  be 
sold  by  my  executors  in  trust,  and  all  the  money  be  divided 
between  all  my  children  or  their  heirs,  by  my  said  execu- 
tors :"  Held,  by  the  court  of  king's  bench,  Ld.  DENMAN, 
Ch.  J.,  delivering  the  [opinion,  that  the  executors  took  a 
power,  not  a  legal  estate.  And  if  the  power  was  auxiliary 
to  the  trust,  it  necessarily  fell  with  it.  But  it  is  clear  that 
the  power  to  sell  in  the  fifth  clause,  has  no  connection  with 
the  devise  in  the  first  clause.  The  latter  is  a  trust,  while 
the  former  requires  the  proceeds  to  be  paid  to  the  wife, 
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which  would  be  in  direct  contravention  of  the  trust.  It  is 
our  duty  to  give  effect  to  every  part  of  the  will  if  possible. 
If  this  cannot  be  done,  then  it  is  equally  our  duty  to  reject 
what  is  repugnant  to  the  general  intention,  or  to  any  obvi- 
ous particular  intention  of  the  testator.  (1  R.  S.  748,  §  2  ; 
Parks  agt.  Parks,  9  Paige,  116.)  The  analysis  of  the  will, 
we  think,  has  shown  that  it  was  not  the  intention  of  the  tes- 
tator to  pass  his  interest  to  the  executor.  The  general 
scheme  manifested  by  the  will,  proves  the  same.  The  object 
of  the  testator  was  clear  and  simple,  namely  :  1.  To  have 
his  debts  immediately  paid  out  of  his  personalty,  and  his 
farm  kept  for  the  use  of  his  mother  and  wife ;  and,  2.  To 
have  the  few  and  simple  objects  of  the  trust  fulfilled,  after 
which,  3.  To  give  the  residue  of  his  property  to  his  wife. 
The  power  of  sale  ought  not,  upon  any  principle  of  law  or 
justice,  and  cannot  be  allowed  to  operate  to  defeat  this 
intention  of  the  testator,  so  clearly  manifested  in  the  will. 

We  are  also  of  opinion  that  effect  could  not  be  given  to 
such  a  power,  without  contravening  the  policy  of  the  law  as 
expressed  in  the  47th  and  49th  sections  of  the  statute 
of  uses  and  trusts.  (1  R.  S.  727.)  Section  47  provides, 
that  every  person,  who  by  virtue  of  any  grant,  assign- 
ment or  devise,  now  is,  or  hereafter  shall  be  entitled  to 
the  actual  possession  of  lands,  and  the  receipt  of  the  rents 
and  profits  thereof,  in  law  or  in  equity,  shall  be  deemed  to 
have  a  legal  estate  therein,  of  the  same  quality  and  duration, 
and  subject  to  the  same  conditions  as  his  beneficial  interest. 
And  section  49  requires  every  disposition  of  lands  to  be 
made  directly  to  the  beneficial  owner.  These  provisions  have 
completely  extirpated  the  class  of  formal  trusts  ;  the  object 
of  the  legislature  being  to  prevent  frauds.  "  Formal  or 
passive  trusts,"  say  the  revisers  in  their  notes  (3  R.  S.  2d 
ed.  583),  "  separate  the  legal  and  equitable  estate  for  no 
purpose  that  the  law  ought  to  sanction.  They  answer  no  end 
whatever  but  to  facilitate  fraud." 

To  uphold  a  naked  power  in  trust  like  that  in  this  case, 
would  provide  an  easy  and  effectual  method,  whereby  the 
very  evils  which  the  legislature  intended  to  prevent  by  the 
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enactments  cited,  might  be  accomplished.  Such  a  power  is 
deemed,  in  equity,  a  trust  for  the  benefit  of  the  person  who 
is  to  take  the  fruits  of  the  exercise  thereof.  (Hunt  agt. 
Eou&maniere'a  Ad.  8  Wheat.  207  ;  1  R.  S.  734,  §  96.)  Upon 
what  principle  can  courts  of  justice  allow  a  man  to  do  that 
indirectly,  by  means  of  a  power  in  trust,  which  the  statute 
does  not  expressly  authorize  him  to  do  in  that  way,  but  does 
in  terms,  prohibit  him  from  directly  doing  in  any  way  ?  (See 
1  JR.  S.  732,  §  74.)  I  have  not  been  able  to  discover  any. 
On  the  contrary,  I  think  it  is  as  much  their  duty  scrupu- 
lously to  guard  against  attempted  violation  of  the  policy  of 
the  law  as  declared  in  the  statutes,  as  to  annul  acts  which 
are  expressly  prohibited. 

The  terms  of  this  power,  it  is  true,  are  within  the  defini- 
tion of  a  general  power  in  trust.  (1  E.  S.  732,  §§  77,  94.) 
But  the  statute  relative  to  powers,  does  not  enumerate  or 
define  the  objects  for  which  powers  may  lawfully  be  created. 
There  can  be  no  doubt,  however,  that  formal  powers  in  trust 
may  be  created,  which  would  be  illegal  and  void.  For 
example,  a  power,  the  execution  of  which  should  be  directed 
after  the  lapse  of  a  period  beyond  two  lives  in  being,  or  a 
power  to  sell  and  convey  to  an  alien.  Such  powers  would 
be  void,  because  the  objects  of  them  would  be  unlawful, 
notwithstanding  they  should  be  expressed  in  language  bring- 
ing them  within  the  definition  of  a  power  in  trust.  (Sug. 
Pow.  Cap.  3,  §  3  ;  Cap.  8,  §  1 ;  BeeJcman  agt.  Bonsor,  23  N. 
T.  E.  317.)  For  the  reason  stated,  we  think  the  object  of 
this  power  was  not  a  lawful  one.  (See  Downing  agt.  Mar- 
shall, 23  N.  T.  JR.  380 ;  Belmont  agt.  O'Brien,  12  Id.  403 ; 
N.  T.  Dry  Dock  Company  agt.  Stittman,  30  Id.  194.) 

The  case  does  not  depend  on  the  question  whether  the 
defendant  is  a  bona  fde  purchaser.  But  in  the  eye  of  the 
law  he  is  not.  ( Williamson  agt.  Brown,  15  N.  T.  E.  354.) 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 
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COUKT  OF  APPEALS. 

G.  FEED.  REED,  appellant  agt.  THE  BOARD  OP  EDUCATION  OF 
THE  CITY  OF  BROOKLYN,  respondent. 

« 

If  a  contractor  for  the  erection  of  a  building,  neglects  and  refuses  to  complete 
his  contract  in  a  material  point,  it  does  not  follow  that  the  owner  waives  its  per- 
formance by  taking  possession  of,  and  occupying  it,  in  its  defective  condition. 

An  owner  is  not  put  to  so  absurd  an  alternative,  as  either  to  lose  and  abandon  his 
building,  worth  perhaps  $10,000,  or  to  occupy  it  at  the  peril  of  paying  for  work 
not  performed,  or  of  waiving  thereby  the  performance  of  any  substantial  cove- 
nant of  the  contractor. 

For  an  error  in  the  finding  of  facts  by  a  referee,  as  a  general  rule,  the  appeal  ia 
confined  to  the  supreme  court. 

September  Term,  1866. 

ACTION  to  recover  the  last  instalment  upon  a  contract 
made  by  plaintiff's  assignors  with  defendants,  to  build  a 
school  house  for  them.  A  claim  was  also  made  for  extra 
work.  The  whole  contract  price  was  $2,921,  payable  in  five 
instalments,  as  the  work  progressed,  upon  the  certificate  of 
the  committee  on  school  houses,  or  of  some  one  by  them 
designated,  that  it  had  been  completed  to  their  satisfaction. 
The  last  payment  was  to  be  $421,  when  the  house  was  fully 
completed,  and  that  payment  was  never  made  ;  the  others 
were. 

The  referee  to  whom  the  cause  was  referred,  found  that 
the  work  had  never  been  completed ;  that  a  sink  was  not 
completed,  which  it  would  cost  $100  to  finish  ;  that  a  certifi- 
cate for  the  last  payment  was  refused,  and  not  unreasonably, 
and  that  no  extra  work  was  done.  As  conclusion  of  law  he 
found  for  the  defendants,  and  after  affirmance  of  the  judg- 
ment entered  thereon,  the  plaintiff  appeals  to  this  court. 

JOHN  SESSIONS,  for  tJie  appellant. 
THOMAS  H.  RODMAN,  for  the  respondent. 

PECKHAM,  J.  Upon  the  findings  of  fact  by  the  referee,  there 
seems  to  be  very  little  ground  for  an  allegation  of  error  in 
this  case.  It  is  insisted  that  the  building  was  accepted,  even 
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if  it  were  not  completed  according  to  the  contract.  No  such 
fact  is  found,  nor  was  the  referee  requested  so  to  find.  If 
necessary  to  support  the  judgment,  we  are  probably  bound 
to  presume  that  he  found  the  other  way,  in  accordance  with 
his  judgment.  (Grant  agt.  Morse,  22  N.  Y.  323.) 

If  the  contractor  had  neglected  and  refused  to  complete 
his  contract  in  a  material  point,  it  does  not  follow  that  the 
owner  waives  its  performance  by  taking  possession  of,  and 
occupying  the  building  in  its  defective  condition.  An  owner 
is  not  put  to  so  absurd  an  alternative,  as  either  to  lose  and 
abandon  his  building,  worth  perhaps  $10,000,  or  to  occupy 
it  at  the  peril  of  paying  for  work  not  performed,  or  of  waiv- 
ing thereby  the  performance  of  any  substantial  covenant  of 
the  contractor. 

Upon  the  case  as  presented  here,  there  seems  no  ground 
for  relief,  even  though  the  referee  erred  in  his  finding  of 
facts.  For  an  error  of  that  character,  as  a  general  rule,  the 
appeal  is  confined  to  the  supreme  court. 

This  includes  also  the  finding  in  regard  to  the  extra  work. 
If  the  supreme  court  committed  any  error,  it  was  not  one 
within  the  province  of  this  court  to  correct. 

The  judgment  must,  therefore,  be  affirmed. 

All  the  judges  concurring. 

Judgment  affirmed. 


SUPEEME  COUKT. 

THE  PEOPLE  ex  rel.  EEMMA  TEED  agt.  MARY  TEED. 

The  statute  does  not  require  that  the  landlord  shall  state  in  the  affidavit,  in  sum- 
mary proceedings,  the  date  or  duration  of  the  lease.  (SUTHEBLAUD,  J.  dissent- 
ing.) 

If  the  nature  of  the  hiring  was  such  that  the  landlord  could  not  take  the  remedy 
by  summary  proceedings,  the  tenant  must  set  up  that  defense. 

The  court  connot  infer  that  a  jury  were  not  kept  by  an  officer,  or  that  he  was  not 
eworn.  Besides,  the  statute,  in  this  respect,  is  directory. 

New  Yvrk  General  Term,  April,  1867. 

Before  INGRAHAM,  LEONARD  and  SUTHERLAND,  Justices. 
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APPEAL  from  judgment  of  special  term,  in  summary  pro- 
ceedings. 

By  the  court,  LEONAKD,  J.  The  affidavit  of  the  respondent, 
Mary  Teed,  states,  that  she  is  the  landlord ;  that  Oscar 
Teed  hired  the  premises,  and  promised  to  pay  her  $22.50 
per  month  in  advance,  for  the  use  and  occupation  ;  that  on 
the  first  day  of  December,  1866,  the  sum  of  $22.50  was  due 
for  one  month's  rent  of  the  said  premises,  for  the  said  month ; 
that  Oscar  is  dead,  leaving  his  wife,  the  said  Emma,  sur- 
viving ;  that  she  is  his  legal  representative,  and  as  such  is 
in  possession  ;  that  the  rent  has  been  demanded  of  the  said 
Emma,  since  it  became  due  ;  that  she  has  made  default,  and 
that  the  said  Emma,  as  such  legal  representative,  tenant, 
and  one  Leaycraft,  under  tenant,  hold  over  and  continue  in 
possession,  without  permission  of  the  landlord,  after  default 
in  the  payment  of  the  rent. 

The  relator,  Emma  Teed,  denied  that  Oscar  Teed,  as  ten- 
ant, hired  from  the  said  Mary,  as  landlord  ;  she  denied  that 
Oscar  was  ever  tenant,  or  the  said  Mary,  landlord  of  the 
premises  ;  she  denied  that  she  was  tenant  of  the  said  Mary ; 
she  denied  that  any  agreement  for  hiring  was  ever  entered 
into  between  the  said  Mary  and  herself,  or  said  Oscar.  She 
stated  that  Oscar  owned  the  premises  in  his  lifetime,  and 
that  since  his  death,  she  and  the  children  of  the  said  Oscar 
were  the  owners,  and  are  in  possession. 

At  the  trial  the  title  was  proven  to  be  in  Mary  Teed,  by 
deed  to  her,  and  also  that  Oscar,  in  his  lifetime,  paid  her 
rent;  that  when  he  paid  money  to  Mary  Teed,  he  said, 
"  there  is  my  rent" 

It  is  insisted  by  the  relator,  that  the  affidavit  of  Mary 
Teed  is  defective,  in  not  stating  when  the  hiring  was  made, 
and  the  duration  of  the  lease,  and  that  these  are  facts  essen- 
tial to  be  set  out,  to  give  the  justice  jurisdiction  of  the  pro- 
ceeding. 

The  statute  does  not  prescribe  that  the  landlord  shall  state 
in  the  affidavit  the  date  or  duration  of  the  lease.  The  facts 
constituting  a  tenancy  are  stated — ownership  and  hiring. 
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The  rent  due,  when  it  became  payable,  and  for  what  period, 
are  also  stated.  The  facts  put  in  issue  are  the  ownership 
and  the  hiring.  Th£  conveyance  to  Mary  Teed,  and  the 
payment  of  rent  by  Oscar  Teed,  established  both  of  these 
issues  against  the  relator.  If  the  nature  of  the  hiring  was 
such  that  the  landlord  could  not  take  the  remedy  by  sum- 
mary proceedings,  the  tenant  must  set  up  that  defense. 

The  same  question  was  raised  in  Norsworthy  agt.  Bryan 
(33  Barb.  B.  153).  It  was  there  insisted  that  the  landlord 
should  state  the  nature  or  duration  of  the  tenancy.  It  was 
held  that  if  the  contract  be  not  fully  stated,  the  tenant 
should  have  supplied  the  defect  (p.  155).  The  lease  does 
not  appear  to  be  in  writing.  It  continued  till  the  following 
May,  presumptively,  in  case  the  rent  was  punctually  paid. 
The  facts  stated  in  the  affidavit  of  the  landlord,  and  not 
denied  by  the  affidavit  of  the  tenant,  are  admitted. 

It  is  also  objected  that  the  return  shows  that  the  jury 
retired  to  deliberate  upon  their  verdict,  but  does  not  show 
that  an  officer  was  sworn  to  keep  the  jury,  &c. 

The  statute  is  directory  in  this  respect.  We  cannot  infer 
that  the  jury  were  not  kept  by  an  officer,  or  that  he  was  not 
sworn. 

The  relator  might  have  procured  a  further  return,  if  the 
magistrate  did,  in  fact,  neglect  the  performance  of  this  duty, 
and  the  relator  had  desired  to  make  it  appear  it  was  the 
duty  of  the  magistrate  to  swear  an  officer ;  and  it  is  the 
intendment,  in  the  absence  of  proof  to  the  contrary,  that  he 
performed  his  duty.  (Hatch  agt.  Mann,  9  Wend.  262.) 

The  judgment  and  proceedings  should  be  affirmed,  with 
costs. 

SUTHERLAND,  J.,  concurring.  There  can  be  no  doubt  that 
in  a  summary  proceeding  to  recover  the  possession,  <fec., 
under  the  statute,  the  affidavit  must  show  the  tenant  or  les- 
see to  be  one  at  will  or  sufferance,  or  for  a  part  of  a  year, 
or  for  one  or  more  years  (see  §  28  of  statute) ;  and  I  dissent 
from  so  much  of  the  within  opinion  as  states  or  intimates  to 
the  contrary ;  but  I  concur  in  affirming  the  proceedings,  on 
the  ground  of  the  local  law.  (3  R.  S.  5th  el.  34,  §  1.) 
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COUBT  OF  APPEALS. 

JOSEPH  H.  WILLIAMS,  appellant  agt.  JAMES  HERNON,  respond- 
ent. 

Where  an  affidavit,  made  by  a  defendant  on  confessing  judgment,  verifying  the 
judgment,  swearing  not  on  information  and  belief,  but  positively,  that  the 
amount  of  the  judgment  is  due  the  plaintiff;  and  where,  on  motion  to  set  aside 
such  judgment,  his  affidavit  made  more  than  seven  years  after  the  entry  of  the 
judgment,  impeaching  that  judgment  for  fraud  in  the  amount  due,  is  substan- 
tially denied  by  the  plaintiff,  there  is  no  reason  for  departing  from  the  ordinary 
rule,  that  the  party  asking  for  relief  must  make  out  hia  case  by  a  preponder- 
ance of  proof ;  a  balanced  case  is  not  enough. 

The  provision  of  the  Code,  that  a  judgment  reversed  at  general  term  "  shall  not 
be  deemed  to  have  been  reversed  on  questions  of  fact,  unless  so  stated  in  the 
judgment  of  reversal,"  does  not  apply  to  orders  made  on  special  motion,  upon 
affidavits. 

September  Term,  1866. 

APPEAL  from  an  order  setting  aside  the  judgment  confessed 
in  this  case. 

G.  &  F.  STEVENSON,  for  appellant. 

BARRETT,  BRINSMADE  &  BARRETT,  for  respondent. 

PECKHAM,  J.  The  defendant  confessed  a  judgment  to  the 
plaintiff  for  $1,244,  in  February,  1854.  In  April,  1861,  a 
motion  by  William  C.  Barrett,  a  judgment  creditor  of  the 
defendant,  was  made  to  set  aside  that  judgment  as  fraudu- 
lent, and  for  the  insufficiency  of  the  affidavit  on  which  the 
judgment  was  entered.  The  latter  ground  is  not  relied  upon, 
and,  therefore,  the  affidavit  is  not  set  forth.  The  fraud 
alleged  was,  that  there  was  no  such  debt  due  the  plaintiff  as 
stated  ;  that  the  defendant  had  been  imposed  upon  in  the 
confession ;  that  defendant  was  a  butcher,  doing  business  in 
New  York  city,  and  the  plaintiff  a  drover,  frequently  selling 
cattle  to  him ;  that  the  defendant  also  bought  cattle  of  other 
drovers,  and  the  plaintiff,  like  other  drovers,  was  frequently 
in  the  habit  of  collecting  the  bills  of  other  drovers  from 
defendant  when  he  visited  the  city,  having  previously 
advanced  the  amounts  thereof  to  such  other  drovers  ;  that 
VOL.  XXXHX  16 
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at  the  time  plaintiff  applied  to  the  defendant  to  confess  this 
judgment,  he  stated  to  defendant  that  he  was  indebted  to 
plaintiff  in  said  sum  of  81,244  ;  that  part  of  this  sum  was  for 
cattle  actually  sold  to  defendant  by  plaintiff,  but  that  a  great 
part  of  said  sum  was,  as  he  then  stated,  for  moneys  paid  by 
plaintiff  to  other  drovers,  to  whom  the  defendant  was 
indebted ;  that  said  plaintiff  stated  that  he  had  actually 
paid  said  bills,  and  requested  defendant  to  confess  judgment 
therefor ;  that  defendant  relied  upon  these  statements,  and 
believing  them,  confessed  and  verified  the  amount,  but  that 
it  was,  in  fact,  untrue ;  that  the  very  parties,  whose  bills 
plaintiff  stated  he  had  paid,  have  since  applied  to  defendant 
for  their  payment,  and  denied  ever  having  received  their 
debts  from  the  plaintiff ;  that  one  was  Henry  Hurd,  and  that 
he  had  since  sued  defendant  and  recovered  judgment  against 
him  for  some  $250,  which  latter  sum  is  included  in  said 
judgment.  This  is  the  affidavit  of  the  defendant  himself, 
and  he  adds  that  he  is  unable  to  give  the  amount  and  names 
of  others  whose  debts  were  so  included,  and  are  still  unpaid, 
as  no  others  have  sued  him. 

In  answer,  the  plaintiff  makes  an  affidavit,  in  which  he 
swears  that  the  confession  of  judgment  was  for  a  balance 
due  for  seventy  head  of  cattle  sold  defendant  in  1853,  and 
he  annexes  a  copy  of  his  account  against  the  defendant, 
showing  the  amount  of  sales  at  $3,340,  and  the  balance  due 
after  allowing  the  credits,  to  be  $1,244,  the  amount  of  the 
judgment.  He  swears  the  account  "  is  in  all  respects  true, 
and  that  that  sum  was  justly  due  and  owing  to  the  plaintiff 
for  cattle  sold  to  defendant ;  that  it  is  wholly  untrue  that 
any  part  of  said  amount  was  due  to  any  other  person." 

He  admits  the  custom  of  collecting  bills  for  other  drovers, 
but  stated  that  most  of  the  cattle  sold  defendant  were  plain- 
tiff's, and  if  any  of  them  belonged  to  others,  he  first  paid 
the  owners  the  amounts  thereof,  before  they  were  entered 
in  plaintiff's  books. 

He  particularly  denies  that  any  money  due  to  Henry 
Hurd,  was  included  in  said  judgment.  He  says  he  paid  to 
Hurd  $177,  for  three  cattle  sold  to  defendant  on  the  10th 
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October,  1853,  by  said  Hurd  ;  that  lie  undertook  to  collect 
the  bill,  but  did  not  guarantee  it,  and  failing  to  collect,  he 
received  the  money -back  from  Hurd,  and  that  said  bill  was 
not  included  in  said  judgment.  The  items  of  the  account 
and  of  the  payments,  are  given  in  an  annexed  copy.  He 
denies  all  fraud.  He  says  nothing  as  to  the  conversation 
sworn  to  by  the  defendant. 

I  incline  to  think  that  the  facts  on  which  the  motion  was 
based,  were  substantially  met  and  denied  by  the  plaintiff. 
The  particular  allegation  of  fraud  as  to  the  demand  of  Hurd, 
was  particularly  denied,  and  the  other  general  allegations, 
as  to  persons  not  remembered,  are  also  denied.  The  force 
of  the  defendant's  affidavit  is  considerably  diminished  by 
his  first  affidavit  verifying  the  judgment,  where  he  swears, 
not  on  information  and  belief,  but  positively,  that  the  amount 
of  the  judgment  is  due  the  plaintiff.  Under  such  circum- 
stances, where  his  affidavit,  made  more  than  seven  years 
after  the  entry  of  the  judgment,  impeaching  that  judgment, 
is  substantially  denied  by  the  plaintiff,  I  can  see  no  reason 
for  departing  from  the  ordinary  rule,  that  the  party  asking 
for  relief  must  make  out  his  case  by  a  preponderance  of 
proof ;  a  balanced  case  is  not  enough.  There  was,  then,  no 
ground  of  fact  for  setting  aside  this  judgment.  It  is  con- 
ceded, and  it  is  clearly  true,  that  the  statment  of  facts,  out 
of  which  the  debt  arose,  is  sufficient,  and  the  judgment 
entirely  legal  in  form.  The  judge  at  special  term  was,  there- 
fore, right  in  denying  the  motion  to  set  it  aside,  and  the 
general  term,  I  think,  erred  in  reversing  that  order. 

The  appellant  insists  that  the  general  term  reversed  the 
order  upon  a  question  of  law,  on  the  insufficiency  of  the 
statement.  The  respondent  insists  that  his  action  was  based 
entirely  on  the  facts,  and  concedes  that  there  is  no  question 
of  law  in  the  case.  No  opinion  was  delivered  by  either 
court.  The  provision  of  the  Code,  that  a  judgment  reversed 
at  general  term,  "  shall  not  be  deemed  to  have  been  reversed 
on  questions  of  fact,  unless  so  stated  in  the  judgment  of 
reversal"  (§  268,  amended  by  second  paragrah),  does  not 
apply  to  orders  made  on  special  motion,  upon  affidavits. 
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The  respondent  was,  therefore,  at  liberty  to  insist  that  the 
order  was  made  upon  a  question  of  fact.  But  we  think 
there  were  no  facts  to  warrant  the  order. 

The  order  of  the  general  term  is,  therefore,  reversed,  and 
that  of  the  special  term  is  affirmed  with  costs. 

All  the  judges  concurring. 

Judgment  accordingly.  . 


COUBT  OF  APPEALS. 

IRA  PAGE  and  another,  aespondents  agt.  DANIEL  MOBBELL 
and  others,  appellants. 

Where  &  promissory  note  is  issued,  with  the  day  of  the  month  in  blank,  the  first 
holder  or  hia  transferee,  have  an  implied  authority  from  both  makers  and 
indorser,  to  fill  the  blank  with  any  day  of  the  month,  even  though  it  has  ten 
days  less  to  run  than  it  would  hare  had  if  it  had  been  dated  as  of  the  ;day  it 
was  made  and  negotiated. 

The  date  of  a  note  is  no  exception  to  the  general  rule,  that  an  indorsement  on 
a  blank  note,  without  sum,  or  date,  or  tune  of  payment,  will  bind  the  indorser 
for  any  sum,  payable  at  any  time,  which  the  person  to  whom  the  indoraer 
intrusts  it,  chooses  to  insert. 

September  Term,  1866. 

APPEAL  from  a  judgment  of  the  supreme  court  in  the 
fourth  district,  affirming  a  judgment  in  favor  of  the  plain- 
tiffs, on  the  decision  of  a  single  judge. 
Action  against  the  makers  and  indorser  of  a  promissory 
note.  On  the  10th  of  June,  1859,  the  defendant  Morrell, 
made  the  promissory  note  in  suit,  dated  Canajoharie,  June, 
1859  (a  blank  being  left  for  the  day  of  the  month),  whereby 
they  promised  to  pay  $50,  thirty  days  after  date,  with  use, 
to  the  order  of  Benjamin  K.  Nellis,  at  the  Canajoharie  Bank. 
They  also  procured  it  to  be  indorsed  by  Nellis,  for  their 
accommodation.  On  the  same  day,  they  transferred  the 
note  for  value  to  one  "Wiles,  and  on  the  15th  day  of  the  same 
month,  Wiles  transferred  it,  for  value  to  the  plaintiffs,  who, 
without  the  knowledge  of  the  makers  or  indorser,  or  of 
Wiles,  and  without  the  express  direction  or  consent  of  either 
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of  them,  filled  the  blank  in  the  date  with  the  figure  "  1,"  so 
as  to  make  the  date  "  June  1, 1859."  The  fourth  day  of 
July  in  that  year  falling  on  Monday,  the  note  was  duly  pro- 
tested on  Saturday,  the  second  of  July,  and  the  indorser  was 
charged.  Upon  these  facts,  the  judge  decided  that  the  note 
was  valid  against  the  makers  and  indorser,  notwithstanding 
the  insertion  by  the  plaintiffs  of  the  figure  "  1 "  in  the  date, 
and  the  defendants  excepted. 
The  case  is  submitted  on  printed  points. 

D.  S.  MOEEELL,  for  the  appellants. 
JAMES  H.  COOK,  for  the  respondents. 

JAMES  C.  SMITH,  J.  The  only  question  in  this  case  is, 
whether,  as  between  these  parties,  the  note  is  rendered 
invalid,  in  consequence  of  its  having  been  antedated  by  the 
plaintiffs,  after  the  transfer  to  them,  so  that  it  had  ten  days 
less  to  run  than  it  would  have  had  if  it  had  been  dated  as 
of  the  day  when  it  was  indorsed  and  negotiated  to  Wiles. 

There  can  be  no  doubt  that  if  the  same  day  of  the  month 
had  been  inserted  by  the  makers  when  they  negotiated  the 
note  to  Wiles,  without  the  knowledge  of  the  indorser,  the  note 
would  not  thereby  have  been  rendered  invalid,  as  against 
the  indorser  ;  and  so,  if  the  day  had  been  inserted  by  Wiles, 
with  the  express  direction  or'consent  of  the  makers.  In  such 
case,  the  note,  when  indorsed,  being  perfect  in  every  respect 
but  the  date,  and  that  having  been  left  blank,  the  makers 
would  have  had  an  implied  authority  from  the  indorser  to 
insert  any  day  of  the  month  they  might  think  proper.  (Mitch- 
ell a^gt.  Culver,  7  Coiv.  336 ;  Mechanics'  and  Farmers'  Sank 
agt.  Schuyler,  Id.  337,  note.)  Such  authority  results  from 
the  general  rule  that  an  indorsement  on  a  blank  note,  with- 
out sum  or  date,  or  time  of  payment,  will  bind  the  indorser 
for  any  sum,  payable  at  any  time  which  the  person  to  whom 
the  indorser  intrusts  it,  chooses  to  insert.  The  date  of  a 
note  is  no  exception  to  this  rule,  although  it  is  not  essential 
to  the  validity  of  a  note  that  the  date  be  expressed ;  for 
where  a  note  has  no  date,  the  time,  if  necessary,  may  be 
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inquired  into,  and  will  be  computed  from  the  day  it  is  issued. 
But  it  is  essential  to  the  free  and  uninterrupted  negotiability 
of  a  note  that  it  should  be  dated,  and,  therefore,  all  the  par- 
ties to  a  note  intended  for  circulation,  are  presumed  to  con- 
sent that  the  person  to  whom  such  a  note  is  intrusted  for 
the  purpose  of  raising  money,  may  fill  up  the  blank  with  a 
date.  (Id.)  And  a  blank  left  for  the  day  of  the  month  may 
be  filled  with  any  day  in  that  month,  there  being  no  fraud, 
or  express  direction-  to  the  contrary. 

Upon  the  same  principle,  Wiles,  to  whom  the  note  was 
delivered  by  the  makers,  had  an  implied  authority  from  both 
makers  and  indorser,  to  fill  the  blank  with  any  day  in  the 
month. 

But  it  it  is  claimed  by  the  defendants'  counsel,  that  the 
implied  authority  above  stated,  is  restricted  to  the  first 
holder  of  a  note,  and  that  it  was  unlawfully -exercised  by  the 
plaintiffe,  to  whom  the  note  was  transferred  in  blank  by 
Wiles. 

That  position  cannot  be  maintained.  It  is  immaterial  to 
the  parties  to  the  note,  whether  the  blank  in  the  date  was 
filled  by  the  first  holder  or  his  transferee.  The  latter 
acquired  all  the  rights  of  the  former  in  regard  to  the  paper. 
Until  the  blank  was  filled,  each  successive  holder  took  the 
note  with  authority  to  fill  the  blank,  according  to  the  implied 
intent  of  the  parties.  The  reasoning  of  Justice  BOCKES 
upon  this  point,  in  the  court  below,  is  satisfactory  and  con- 
vincing. The  case  of  English  agt.  Brauman  (5  Ark.  377), 
so  far  as  it  holds  to  the  contrary,  is  not  supported  by  autho- 
rity. 

Judgment  affirmed. 


NEW  YORK  PRACTICE  REPORTS.       247 

Kimball  agt.  Connolly. 


COUET  OF  APPEALS. 

ELIJAH  H.  KIMBALL,  executor,  &c.,  of  ELLEN  LE  KOY, 
deceased,  appellant  agt.  EICHABD  B.  CONNOLLY,  respondent. 

The  county  clerk  of  the  city  and  county  of  New  York,  is  not  liable  for  damages 
re  suiting  from  errors,  inaccuracies  or  mistakes  in  his  certificates  of  searches, 
under  the  act  of  1853  (Sess.  Laws  1853,  p.  265),  unless  the  loss  to  the  party  by 
which  such  damages  accrued,  is  the  direct  consequence  of  such  error  or  mistake. 

Where  the  owner  of  real  estate  in  the  city  of  New  York,  for  the  purpose  of  pro- 
curing a  loan  of  money  thereon,  caused  the  usual  written  requisition  to  the 
county  clerk  to  search  for  judgments  against  the  property,  to  be  delivered  to 
him,  who  made  the  requisite  search,  and  certified  its  correctness  in  the  usual 
manner,  and  thereupon  the  loan  of  money  was  obtained  on  bond  and  mortgage 
upon  the  premises,  and  subsequently  it  was  ascertained  that  a  certain  judg- 
ment upon  the  property  had  been  overlooked  and  not  returned  by  the  clerk, 
upon  which  judgment  the  premises  were  thereafter  sold,  and  the  owner  was 
compelled  to  pay  some  $400,  over  and  above  the  amount  of  the  judgment,  in 
order  to  compromise  and  settle  the  matter  : 

Held,  that  the  county  clerk  was  not  liable  in  damages  for  the  loss  to  the  owner, 
which  had  thus  occurred.  His  loss  occurred  from  the  non-payment  of  the 
judgment,  and  not  from  the  error  in  the  clerk's  return.  He  obtained  the  loan 
for  which  he  applied,  and  nothing  was  abated  from  it  on  account  of  this  incum- 
brance. 

September  Term,  1866. 

APPEAL  from  an  order  of  the  supreme  court  at  general 
term,  in  the  first  district,  reversing  a  judgment  rendered  at 
the  circuit,  on  a  trial  before  a  justice  of  that  court,  without 
a  jury,  and  granting  a  new  trial,  with  costs  to  abide  the 
event. 

The  plaintiff,  at  the  said  trial,  recovered  judgment  for 
$474.98  damages  against  the  said  defendant,  for  neglecting, 
in  his  official  capacity,  as  clerk  of  the  city  and  county  of 
New  York,  to  return  to  a  requisition  for  a  search  for  judg- 
ments in  his  office  as  such  clerk,  against  Moses  Le  Eoy,  a 
certain  judgment  for  $26.97,  in  favor  of  Nelson  Smith, 
against  the  said  Moses,  docketed  in  his  office,  and  constitu- 
ting a  lien  upon  certain  premises  in  the  city  of  New  York, 
owned  by  Ellen  Le  Eoy,  deceased,  of  whom  the  plaintiff  is 
the  executor. 

It  appears  from  the  conclusions  of  fact,  certified  by  the 
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judge  -who  tried  the  action,  that  the  judgment  was  docketed 
in  the  said  clerk's  office,  against  Moses  Le  Roy,  on  the  6th 
day  of  February,  1857,  and  then  became  a  lien  upon  a  house 
and  lot  of  land,  known  as  No.  269  East  Twelfth  street,  in 
the  city  of  New  York,  of  which  the  said  Moses  was  the 
owner  ;  that  the  said  Moses  conveyed  the  said  premises  to 
the  said  Ellen  Le  Eoy,  in  her  lifetime,  on  the  30th  day  of 
March,  following,  and  that  she  continued  to  be  the  owner 
thereof  until  her  death,  which  occurred  in  December,  1858. 

She  applied  in  August,  1858,  to  the  Jefferson  Insurance 
Company,  for  a  loan  of  money,  upon  the  security  of  the  said 
premises,  and  for  the  purpose  of  an  examination  of  her  title, 
a  lawyer  was  employed,  to  be  paid  by  her,  who  was  to  pro- 
pare  an  abstract  of  the  title  for  the  satisfaction  of  the  insu- 
rance company. 

The  lawyer  delivered  a  written  requisition,  in  pursuance 
of  his  emyloyment,  to  the  defendant,  in  his  official  capacity, 
requiring  him  to  search  for  judgments  against  Moses  Le 
Roy,  including  the  time  when  the  said  judgment  became  a 
lien ;  that  the  defendant,  as  such  clerk,  returned  on  the  3d 
day  of  September,  1858,  certain  incumbrances,  but  wholly 
omitted  to  return  the  said  judgment  for  $26.97,  which  was 
then  a  valid  and  subsisting  lien ;  that  the  defendant  was 
paid  his  fee  for  the  said  search  by  the  said  Ellen  ;  that  she 
obtained  a  loan  of  $4,000  from  the  said  insurance  company 
upon  the  security  of  a  mortgage  executed  by  her  upon  the 
said  premises,  and  upon  the  faith  of  the  certificate  of  the 
defendant,  as  such  clerk,  to  the  existence  of  such  judgments 
only  as  he  had  returned  upon  the  said  search  ;  that  the 
money,  as  far  as  necessary,  was  apph'ed  to  the  satisfaction 
of  the  Hens  against  the  said  premises  so  returned,  and  there 
was  more  than  sufficient  to  satisfy  them,  and  also  the  said 
judgment  for  $26.97  ;  that  in  July,  1858,  Nelson  Smith  issued 
an  execution  on  his  said  judgment  against  Moses  Le  Roy, 
for  $26.97,  by  virtue  of  which  the  said  premises  were  sold. by 
the  sheriff  of  the  city  and  county  of  New  York,  on  the  8th 
day  of  September,  1858,  to  the  said  Smith,  as  purchaser,  for 
the  sum  of  $60.  The  premises  were  not  redeemed,  and  the 
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said  sheriff  executed  a  conveyance  to  Smith,  on  the  10th 
day  of  December,  1859,  which  passed  the  whole  title  owned 
by  the  said  Moses,  at  the  the  time  of  the  docketing  of  the 
judgment. 

The  purchaser,  Smith,  by  virtue  of  his  title  so  obtained, 
instituted  summary  proceedings  before  a  justice  of  the 
peace,  and  entered  into  full  possession  of  the  premises  on 
the  30th  day  of  December,  1859. 

The  plaintiff,  as  the  executor  of  the  said  Ellen  Le  Roy, 
who  died  in  December,  1858,  made  an  amicable  settlement 
with  Nelson  Smith,  who  conveyed  the  said  premises  to  the 
plaintiff  as  executor  and  trustee,  under  the  will  of  the  said 
Ellen,  for  the  consideration  of  $400,  on  the  29th  of  March, 
1860,  which  was  the  lowest  sum  for  which  a  reconveyance 
could  be  obtained ;  the  premises  then  being  worth  $6,000. 

The  judge  also  found  that  the  plaintiff  was  ignorant  of 
the  judgment,  and  of  the  sheriff's  sale,  until  Smith  had 
obtained  the  title  ;  and  that  the  said  Ellen  was  ignorant  that 
the  judgment  was  a  Ken  upon  the  premises.  The  evidence 
shows  that  she  knew  of  the  existence  of  the  judgment 
before  Smith  took  any  proceedings  to  sell  the  premises  under 
his  judgment  and  execution. 

The  judge  found,  as  a  conclusion  of  law,  that  the  plaintiff 
was  entitled  to  recover  from  the  defendant  the  said  sum  of 
$400,  so  paid  to  obtain  a  reconveyance,  together  with  inter- 
est, amounting  in  all  to  the  sum  of  $474.98,  for  which  sum 
the  plaintiff  had  judgment. 

The  defendant  excepted  to  the  findings  of  the  judge,  both 
as  to  the  facts  and  the  conclusion  of  law.  The  general 
term  of  the  supreme  court,  upon  appeal,  as  before  stated, 
reversed  this  judgment,  and  awarded  a  new  trial,  with  costs 
to  abide  the  event. 

The  plaintiff  appeals  from  the  order  of  the  general  term, 
and  stipulates  that  if  the  order  be  affirmed  on  this  appeal, 
judgment  absolute  shall  be  rendered  against  him. 

B.  H.  UNDERBILL,  for  the  appellant. 
CHABLES  H.  GLOVER,  for  the  respondent. 
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LEONABD,  J.  An  act  of  the  legislature,  passed  in  1853 
(Sess.  Laws,  p.  265),  provides  that  the  county  clerk  shall 
have  a  sufficient  number  of  competent  searchers  in  his  office  ; 
shall  cause  searches,  when  ordered,  to  be  made  without 
delay ;  shall  certify  to  the  correctness  of  his  searches,  and 
shall  be  held  legally  liable  for  all  damages  resulting  from 
errors,  inaccuracies  or  mistakes,  in  his  return.  The  plain- 
tiff insists  that  this  statute  casts  upon  the  defendant  a  legal 
liability  for  the  loss  sustained  by  the  estate  of  his  testatrix. 

If  that  loss  is  the  direct  consequence  of  the  omission  of 
the  defendant  to  return  the  judgment  against  Moses  Le 
Boy,  in  favor  of  Smith,  the  position  of  the  plaintiff  is  sound. 
It  is  impossible,  however,  to  hold  such  a  conclusion.  Mrs. 
Le  Boy  took  no  action  in  consequence  of  the  omission  of 
the  clerk's  return  to  the  search.  She  bought  no  property, 
and  parted  with  nothing  of  value  by  reason  of  the  erroneous 
return.  The  insurance  company  might  have  been  subjected 
to  damage  by  the  loss  of  the  security  upon  which  they  were 
induced  to  part  with  their  money,  relying  upon  the  accuracy 
of  the  defendant's  return.  But  that  is  not  the  case  of  Mrs. 
Le  Boy.  Her  loss  occurred  from  the  non-payment  of  the 
judgment,  and  not  from  the  error  in  the  clerk's  return.  She 
obtained  the  loan  for  which  she  applied,  and  nothing  was 
abated  from  it  on  account  of  this  incumbrance.  It  was  no 
injury,  of  which  she  can  complain,  to  have  the  money  paid 
to  herself  on  effecting  the  loan,  instead  of  having  some  part 
of  it  applied  to  the  satisfaction  of  an  outstanding  judgment. 

However  probable  it  may  be  that  the  judgment  would 
have  been  paid  off  by  the  insurance  company  out  of  the 
proceeds  of  the  loan  if  it  had  been  returned  upon  the  search, 
it  is  impossible  to  declare  at  this  time  that  it  would  have 
certainly  been  so  applied.  Her  object  in  causing  the  search 
to  be  made,  was  not  defeated  by  the  omission  to  return  the 
judgment.  She  did  not  seek  information  about  her  title  for 
any  purpose  but  that  of  obtaining  the  loan.  It  is  no  ground 
of  complaint  that  she  was  not  awakened  by  the  return  to 
take  action  for  the  removal  of  this  judgment.  The  knowl- 
edge which  she  would  have  derived  from  the  return  of  it, 
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would  have  been  mere  incidental ;  and  it  is  uncertain  whether 
the  return,  or  the  knowledge  thereby  acquired,  would  have 
been  applied  by  Mrs.  Le  Eoy  to  any  purpose  whatever.  No 
one  can  say  what  actually  would  have  been  done  under  a 
different  state  of  facts  from  those  which  actually  occurred. 
It  is  no  answer  to  say  that  she  could,  or  that  she  might  have 
paid  the  judgment  or  prevented  a  sale ;  it  does  not  make  it 
certain  that  it  would  have  been  done.  The  payment  was 
not  a  necessary  consequence  of  a  correct  return  by  the  clerk, 
and  without  such  a  direct  and  necessary  result  to  flow  from 
his  act  or  omission,  the  defendant  cannot  be  made  chargea- 
ble with  damages. 

The  rule  as  to  damages,  under  this  statute,  is  not  different 
from  that  prescribed  by  the  common  law.  "When  the  dam- 
ages are  uncertain,  indefinite,  and  incapable  of  being  fixed, 
as  the  result  of  an  act,  negligence  or  omission,  none  can  be 
imposed.  Had  a  different  rule  been  contemplated  by  the 
legislature,  it  would  have  been  necessary  to  have  imposed  a 
fixed  penalty ;  but  the  statute  leaves  it  open  for  such  dama- 
ges as  flow  from  the  error,  inaccuracy  or  mistake  of  the 
clerk,  and  can  be  ascertained  to  have  been  actually  sustained. 

The  order  appealed  from  should  be  affirmed,  with  costs, 
and  the  judgment  be  made  absolute  against  the  plaintiff. 

All  the  judges  concurring. 

Judgment  accordingly. 


COUKT  OF  APPEALS. 

HARRIET  E.  BUTLER,  administratrix,  &c.,  respondent  agt. 
WILLIAM  LEE  and  GEORGE  ~W.  NELES,  appellants. 

Although  the  Code  of  Procedure  attempts  to  abolish  the  distinction  between  pro- 
ceedings at  law  and  in  equity,  yet  it  is  evident  from  the  nature  of  the  case,  that 
judgments  at  law  and  in  equity  cannot  be  assimilated. 

The  final  decree  of  a  court  of  equity  takes  effect  when  it  is  made  and  declared  by 
die  court ;  and  the  record  when  made  up,  is  only  evidence  of  the  decree,  and 
simply  proves  it,  without  adding  anything  to  its  validity.  It  is  not  necessary 
even  to  enrol  it,  except  in  those  cases  where  it  ia  required  to  be  enrolled  as 
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preliminary  to  some  farther  action  which  the  statute  authorizes  to  be  taken 

upon  it  only  after  enrolment. 
In  common  law  actions,  no  judgment  is  pronounced,  except  by  the  record  which 

is  made  up  in  the  clerk's  office. 
The  delay  of  the  clerk  to  enter  a  final  decree  in  the  judgment  book  does  not  aflect 

its  validity. 
When  it  is  necessary  to  make  another  application  to  the  court,  and  another  order 

is  necessary  to  give  the  parties  the  full  and  entire  benefit  of  the  judgments  of 

the  court,  the  decree,  which  is  the  ground  of  the  applications,  cannot  be 

regarded  as  final ;  and  consequently  no  appeal  can  be  taken  from  it. 
A  motion  to  set  aside  a  judgment,  and  allow  the  defeated  party  to  interpose  his 

claim  or  defense,  is  a  motion  always  addressed  to  the  discretion  of  the  court, 

and  the  decision  thereon  is  not  the  subject  of  review  in  this  court. 
If  such  a  motion  leads  to  a  rehearing  of  the  cause  upon  the  merits,  it  should  be 

reheard  before  the  same  judge  who  heard  it  before. 

September  Term,  1866. 

APPEAL  from  an  order  of  the  general  term  of  the  superior 
court  of  the  city  of  New  York,  affirming  an  order  of  the 
special  term,  in  an  action  brought  by  the  plaintiff,  to  compel 
an  offset  of  judgments. 

The  case  shows  that  George  W.  Niles,  one  of  the  defend- 
ants, recovered  a  judgment  against  the  plaintiff's  intestate, 
Thomas  Butler,  May,  22,  1847,  in  the  New  York  common 
pleas,  for  $141.84;  that  in  September,  1864,  Niles  com- 
menced supplemental  proceedings  on  this  judgment ;  that 
on  the  26th  of  September,  1862,  Niles  commenced  a  cred- 
itor's suit  upon  the  same  judgment,  to  reach  certain  prop- 
erty held  in  the  name  of  Harriet  E.  Butler,  in  which  it  was 
claimed  her  husband  had  an  interest;  that  pending  said 
action  and  the  supplemental  proceedings,  Thomas  Butler 
acquired,  by  assignment,  December  15,  1862,  two  certain 
judgments  against  Niles,  rendered  in  favor  of  one  Francis 
Moms  ;  one  for  §190.46,  rendered  in  the  New  York  court 
of  common  pleas,  June  11, 1859,  and  the  other  for  $284.30, 
rendered  in  the  New  York  superior  court,  July  8,  1859. 

This  action  was  commenced  in  February,  1863,  to  enforce 
a  set-off  of  the  above  judgments.  William  Lee  was  made 
a  party,  for  the  reason  that  he  claimed  to  have  obtained  an 
assignment  of  the  judgment  against  Butler,  October  24, 
1862.  This  assignment  was  contested,  and  not  found  to  be 
valid  as  against  the  plaintiff's  right  of  set-off. 
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The  action  was  tried  at  special  term,  before  Chief  Justice 
ROBERTSON,  in  May,  1863.  In  the  month  of  July,  he  made 
up  his  findings  of  law  and  fact,  and  on  the  llth  of  August 
a  formal  order  was  made  as  of  the  special  term,  containing 
the  findings  of  the  judge,  in  which  the  judge  decreed  that 
the  set-off  should  be  allowed  upon  certain  terms  and  condi- 
tions therein  specified.  This  seems  to  have  been  duly  entered 
and  filed  with  the  clerk. 

In  the  month  of  November  following,  a  more  formal  judg- 
ment or  decree  was  made  up,  approved  by  the  judge,  and 
copied  into  what  is  known  as  the  judgment  roll. 

The  conditions  upon  which  the  set-off  was  allowed,  were 
as  follows,  viz  :  "  And  it  is  further  ordered  and  adjudged, 
upon  a  tender  in  five  days  after  notice  of  the  judgment,  by 
or  in  behalf  of  the  plaintiff,  to  the  defendant  of  a  receipt 
for  so  much  of  the  amount  due  to  the  former  upon  the  said 
two  judgments,  assigned  to  him  as  aforesaid,  as  shall  be 
equal  to  the  amount  due  on  said  judgment  against  him, 
together  with  said  costs  and  expenses  (of  the  supplemental 
proceedings  and  the  creditor's  suit),  and  also  a  satisfaction 
piece  of  said  judgment,  and  a  consent,  to  be  signed  by  the 
defendants,  to  discontinue  said  supplemental  proceedings 
and  said  action  on  said  judgment,  and  a  receipt  for  the 
amount  of  said  costs  and  expenses,  they,  the  said  defend- 
ants, shall  execute  such  satisfaction  piece,  and  consent  and 
receipt.  And  it  is  further  adjudged  that  neither  party  shall 
recover  against  the  other,  any  costs  in  this  action.  But  in 
case  the  said  plaintiff  shall  decline,  or  refuse  to  sign  and  file 
such  stipulation,  it  is  hereby  ordered  that  such  complaint  be 
dismissed,  with  costs  so  adjusted,  and  that  the  defendants 
recover  costs^  against  the  plaintiff." 

On  the  22d  of  July,  1864,  E.  J.  Sherman,  the  attorney  of 
George  W.  Niles,  made  an  affidavit,  reciting  the  proceedings, 
and  setting  forth,  among  other  things,  that  he  had  made  a 
case  for  a  new  trial,  which,  after  certain  difficulties,  had 
been  declared  abandoned ;  that  the  defendant  Lee,  had  pro- 
cured an  attachment  against  Butler,  for  not  appearing  before 
the  court  to  answer  as  required,  by  an  order  granted  in  pro- 
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ceedings  pupplemental  to  execution,  upon  a  judgment  in  the 
supreme  court  in  favor  of  one  Peter  Morris,  of  which  Lee 
was  the  assignee,  also  an  alias  attachment,  returnable  on  the 
second  Monday  of  July;  and  after  stating  several  other 
matters,  he  says  he  believes  the  defendants  in  this  suit  have 
a  right  to  enter  up  a  judgment  of  dismissal  of  the  com- 
plaint, on  the  ground  that  the  plaintiff  has  not  complied 
with  the  conditions  specified.  He  then  proceeds  to  state 
wherein  the  plaintiff  had  made  default.  A.  B.  Clark,  the 
attorney  of  Lee,  also  made  an  affidavit,  stating  in  substance, 
that  he  did  not  believe  any  stipulation  had  been  served  on 
his  client  Lee,  since  the  judgment  of  November  9,  1863. 

On  the  foregoing  affidavits  of  Sherman  and  Clark,  Jus- 
tice GABVIN,  of  the  superior  court,  on  the  26th  day  of  July, 
1866,  granted  an  order  at  chambers,  requiring  the  plaintiff 
Butler,  to  show  cause  before  one  of  the  justices  at  special 
term,  on  the  29th  of  July,  why  leave  should  not  be  granted 
to  each  of  the  defendants  to  enter  judgment  against  the 
plaintiff,  with  costs,  including  an  extra  allowance. 

The  court  at  special  term,  held  before  the  Hon.  C.  L. 
MONELL,  Justice,  August  5,  1864,  made  an  order  granting 
leave  to  the  defendants  to  enter  up  judgment  in  their  favor 
against  the  plaintiff,  with  costs,  and  ten  dollars  costs  of  the 
motion.  This  was  founded  upon  the  record  of  the  judgment 
filed  November  9, 1863,  and  the  affidavits  of  Sherman  and 
Clark,  before  mentioned. 

The  motion  was  opposed  by  A.  K.  Dyett,  but  it  does  not 
appear  that  he  read  any  affidavits  or  papers  in  opposition. 

Then  follows  a  formal  judgment  dismissing  the  plaintiff's 
complaint,  and  an  award  to  each  of  the  defendants  of  the 
costs  of  the  defense.  This  record  was  filed  August,  8, 1864, 
as  a  supplement  to  the  original  record. 

On  the  17th  day  of  August,  1864,  William  H.  Meeks,  the 
plaintiff's  attorney,  made  an  affidavit,  stating  in  substance, 
that  he  was  attorney  for  plaintiff  up  to  the  time  of  the  entry 
of  the  judgment  of  November  9,  and  for  a  short  time  there- 
after, when  D.  M.  Porter,  Esq.,  was  substituted  in  his  place  ; 
that  on  the  9th  of  July,  1863,  he  served  the  defendant  Niles, 
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with  a  copy  of  the  order  for  judgment,  as  settled  by  Justice 
ROBEBTSON,  with  a  stipulation  made  in  pursuance  of  it,  and, 
on  the  same  day,  a  copy  of  the  same  papers  was  served  on 
A.  B.  Clark,  Esq.,  the  attorney  for  Lee ;  that  on  the  17th  of 
July,  1863,  he  received  from  defendant  Niles  a  notice  of 
motion  to  show  cause  why  the  rinding  of  the  judge  should 
not  be  amended,  which  was  decided  on  the  24th  of  July ; 
that  on  the  9th  of  November,  on  the  entry  of  the  judgment, 
he  personally  served  upon  Niles  a  certified  copy  and  notice 
of  said  judgment,  and,  at  the  same  time,  a  stipulation,  as 
required  by  the  judgment,  and  tendered  to  him  for  his  sig- 
nature a  satisfaction-piece  and  the  receipts  required  by  said 
judgment,  among  which  were  two  receipts  signed  by  Tho- 
mas Butler  for  the  amount  of  two  judgments  assigned  to 
him  by  Francis  Morris,  which  latter  receipt  he  refused  to 
accept,  and  he  refused  to  sign  the  satisfaction-piece  of  said 
judgment,  as  well  as  the  other  two  receipts,  copies  of  which 
are  contained  in  the  case.  He  then  proceeds  to  contradict 
portions  of  the  affidavits  of  Sherman  heretofore  referred  to. 
Thomas  Butler  made  an  affidavit,  in  which  he  swears  that 
he  was  unacquainted  with  the  facts  stated  by  Mr.  Meeks,  at 
the  time  the  motion  was  made  on  behalf  of  the  defendants, 
for  leave  to  enter  up  judgment  of  dismissal  of  the  complaint, 
and,  therefore,  he  could  not  communicate  them  to  his  attor- 
ney therein,  D.  M.  Porter,  Esq.  On  the  ^29th  of  August, 
1864,  D.  M.  Porter  made  his  affidavit,  in  which  he  states 
that  he  was  substituted  as  plaintiff's  attorney  May  3,  1864 ; 
that,  although  he  assisted  in  the  trial  of  the  action,  and  in 
the  settlement  of  the  judgment,  he  took  no  further  action, 
and  did  not  know  what  had  been  done ;  that  he  was  coun- 
selled by  Butler  and  Meeks  as  to  the  steps  to  be  taken  to 
perform  the  judgment  and  compel  performance  on  the  part 
of  the  defendants,  and  that  he  knew  it  was  the  intention  of 
the  plaintiff  to  fully  perform  the  judgment,  and  he  supposed 
he  had  until  he  heard  of  the  defendant's  motion  for  judg- 
ment. He  further  swears  that  he  did  not  know  of  the  facts 
stated  in  Meek's  affidavit  until  the  last  motion  had  been 
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decided,  and  that  he  wishes  to  correct  the  errors,  if  any, 
which  have  been  committed. 

Upon  these  affidavits  and  the  schedules  referred  to  in 
Meek's  affidavit,  together  with  the  judgment  record,  an  order 
was  granted  by  the  Hon.  JOHN  M.  BARBOUB,  requiring  the 
defendants  to  show  cause,  before  the  special  term,  on  the 
8th  day  of  September,  why  the  order  made  by  Justice 
MOXELL,  and  the  judgment  entered  therein,  should  not  be 
vacated,  and  the  plaintiff  have  leave  to  comply  with  the 
original  judgment. 

Notice  of  this  order  having  been  served,  Sherman,  on  the 
1st  of  September,  1864,  made  another  affidavit,  in  which  he 
states,  in  substance,  that  the  paper  referred  to  by  him,  in 
his  former  affidavit,  as  served  upon  him,  was  a  certain  paper 
marked  "A,"  which  was  served  on  the  9th  of  July ;  that  it 
appears,  by  the  record  of  the  court,  that  the  order  for  judg- 
ment was  filed  August  11,  1863,  and  the  judgment  entered 
November  9,  1863 ;  that  the  original  stipulation,  filed  by 
Butler,  was  filed  July  9, 1863 ;  and  from  a  careful  examination 
of  the  records  of  the  court  and  index,  it  appears  that  no  other 
stipulation  was  filed.  He  further  swears  that  no  other  stipula- 
tion was  filed  or  served  on  him,  either  at  the  time  of  entering 
judgment,  or  within  six  days  thereafter,  or  at  any  time 
thereafter,  as  required  by  the  findings  and  decisions  of  the 
judge.  A.  B.  Clark,  Lee's  attorney,  made  another  affidavit, 
in  which  he  swore  that  no  stipulation  was  ever  served  on 
him,  except  the  one  served  July  9, 1863 ;  and  he  is  informed 
and  believes  that  no  tender  was  made  to  his  client,  or  stipu- 
lation served  on  him.  William  Lee,  one  of  the  defendants, 
also  made  his  affidavit,  in  which  he  states  that  no  papers 
have  been  served  on  him,  except  the  summons  and  com- 
plaint. Niles,  the  otljer  defendant,  made  an  affidavit  that 
he  did  "  decline  to  execute  the  satisfaction-piece  and  con- 
sent, <fcc.,  referred  to  in  Mr.  Meek's  affidavit,  for  this  reason, 
among  others,  to  wit :  that,  at  the  time  when  such  papers 
were  tendered  to  defendant  (December  10,  1863)  the  plaintiff 
in  this  suit  was,  and  for  about  six  months  then  past  had  been, 
enjoined  by  an  order  of  a  justice  of  the  supreme  court,  in  sup- 
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plemental  proceedings,  from  any  interference  with,  or  from  the 
transfer  of  any  portion  of  his  property,  and  could  not  legally 
satisfy  the  judgment  held  by  the  said  Butler  against  this 
defendant,  and  had  not  complied,  and  could  not  comply, 
with  the  order  and  conditions  imposed  by  his  honor  the 
chief  justice,  in  his  decision  and  rinding  of  fact  herein."  He 
further  states  that  no  stipulation  was  served  on  him  on  ths 
9th  of  December,  or  at  any  other  time  since  July  9,  1863. 

The  motion  upon  the  order  of  Justice  BARBOUR  to  show 
cause  was  heard  before  Chief  Justice  BOBERTSON,  at  special 
term,  upon  all  the  papers,  on  the  26th  of  October,  1864,  and 
the  court  then  ordered  and  adjudged  that  the  judgment  or 
order  made  in  this  action  in  August,  1864,  be  vacated,  and 
the  former  judgment,  entered  in  this  action  in  July,  be 
modified  so  as  to  allow  the  plaintiff  five  days  from  the  day 
this  order  is  entered  within  which  he  may  be  allowed  to 
serve  or  file  the  stipulations,  consents  and  documents 
required  by  such  judgment,  with  the  like  effect  as  if  the 
same  hacjl  been  done  within  the  time  therein  prescribed, 
provided  the  said  plaintiff  shall,  within  five  days,  pay  cer- 
tain motion  costs  therein  specified.  It  was,  also,  provided 
that,  if  the  plaintiff  made  default,  the  said  motion  be  denied, 
with  ten  dollars  costs. 

The  order  also  reserved  the  privilege  to  the  defendants  of 
filing  exceptions  to  the  original  decisions  and  judgment. 
The  appeal  is  from  this  order. 

JOHN  H.  BEYNOLDS,  for  the  appellants. 
WILLIAM  B.  STAFFORD,  for  the  respondent. 

MORGAN,  J.  It  is  regretted  that  so  much  confusion  should 
be  produced  by  the  careless  manner  in  which  the  case  is 
made  up  on  the  appeal.  It  is  possible  that  some  material 
fact  or  circumstance  has  been  overlooked,  owing  to  the 
indiscriminate  mass  of  material  thrown  together  without 
any  apparent  regard  to  the  order  in  which  the  events  trans- 
pired. The  case  contains  at  least  three  copies  of  the  origi- 
nal decree  of  Chief  Justice  BOBERTSON,  and  two  attachments 
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against  Thomas  Butler  in  licec  verla,  -with  the  affidavits  on 
which  they  are  procured.  These  attachments  were  procured 
in  supplemental  proceedings  upon  a  judgment  in  the 
supreme  court,  in  favor  of  one  Peter  Morris,  and  have  no 
relevancy  whatever  to  the  questions  presented  by  the  appeal 
in  this  action.  The  fact  that  Thomas  Butler  was  under  an 
injunction  in  supplemental  proceedings  in  another  court 
might  have  been  stated,  without  setting  out  the  proceedings, 
at  length,  if  it  was  a  fact  proper  to  be  brought  to  the  atten- 
tion of  the  court  in  this  suit.  It  will  also  be  seen  that  there 
is  some  confusion  in  the  proceedings,  growing  out  of  the 
fact  that  the  decision  of  Chief  Justice  KOBERTSON  was  drawn 
up  and  settled  as  early  as  July,  was  entered  and  certified  by 
the  clerk  on  the  llth  of  August,  but  was  not  actually  incor- 
porated in  the  judgment  roll,  in  the  clerk's  office,  until  the 
9th  of  November  thereafter.  In  some  of  the  subsequent 
proceedings  the  decree  is  treated  as  though  it  did  not 
become  effectual  until  it  was  copied  into  the  judgment  roll, 
and  filed  in  the  clerk's  office.  But  in  the  order  appealed 
from,  Chief  Justice  ROBERTSON  treats  the  judgment  as  hav- 
ing been  made  in  July,  when  his  decision  and  findings  were 
drawn  up  and  settled.  I  am  aware  that  this  confusion  in  the 
use  of  language  is,  in  part  at  least,  to  be  ascribed  to  the 
Code  of  Procedure,  which  attempts  to  abolish  the  distinc- 
tion between  proceedings  at  law  and  in  equity ;  whereas,  it 
is  evident,  from  the  very  nature  of  the  case,  that  judgments 
at  law  and  in  equity  cannot  be  assimilated.  The  final 
decree  of  a  court  of  equity  takes  effect  when  it  is  made  and 
declared  by  the  court,  and  the  record,  when  made  up,  is 
only  evidence  of  the  decree,  and  simply  proves  it,  without 
adding  anything  to  its  validity.  It  is  not  necessary  even  to 
enrol  it,  except  in  those  cases  where  it  is  required  to  be 
enrolled  as  preliminary  to  some  further  action,  which  the 
statute  authorizes  to  be  taken  upon  it  only  after  enrollment. 
In  common  law  actions  no  judgment  is  pronounced,  except 
by  the  record  which  is  made  up  in  the  clerks  office. 

From  the  language  of  Chief  Justice  KOBERTSON  I  conclude 
that  the  decree  was  settled  by  him  and  filed  in  July,  1863, 
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though  by  mistake  it  is  recited  as  having  been  made  in  July, 
1864.  It  then  became  the  business  of  the  clerk  to  enter  it 
in  the  judgment  book ;  and,  if  it  is  to  be  regarded  as  a  final 
decree,  the  clerk  was  required  to  make  up  the  judgment  roll, 
his  delay  in  entering  it  in  the  judgment  book  did  not  affect 
its  validity.  (Lynch  agt.  Rome  Gaslight  Co.  42  Barb.  591.) 

But,  in  my  opinion,  the  decree  was  not  final.  Although  it 
did  not,  in  terms,  reserve  any  question,  yet,  in  effect,  no  final 
judgment  was  pronounced.  The  decree  left  it  open  for 
either  party  to  apply  for  final  judgment.  Instead  of  a  final 
judgment  for  the  plaintiff,  the  final  judgment  was  to  be  for 
the  defendant,  unless  the  plaintiff  complied  with  certain 
conditions.  True,  it  disposes  of  the  merits  of  the  contro- 
versy, and  in  that  respect  was  doubtless  final,  until  modified 
or  reversed ;  but  it  was  necessary  to  bring  the  cause  again 
before  the  court  before  it  could  be  determined  which  party 
was  entitled  to  the  final  judgment.  And  according  to  the 
1  practice  of  the  court  in  former  times,  when  there  has  been  a 
reservation  of  further  directions,  the  court  would  not  inter- 
fere upon  the  matter  reserved  in  a  summary  way,  but  the 
cause  must  be  set  down  for  a  hearing.  (Daniel's  Ch.  PI.  and 
Pr.  1201,  1202.)  The  decree  in  question  is,  however,  in 
effect,  lik  a  decree  of  foreclosure,  with  a  direction  that,  upon 
paying  the  plaintiff  what  shall  be  reported  due  to  him  for 
principal,  interest  and  costs,  within  six  months  after  the 
master  has  made  his  report,  at  such  time  and  place  as  the 
master  shall  appoint,  the  plaintiff  shall  convey  the  mort- 
gaged premises  to  the  defendant ;  but,  in  default  of  payment, 
the  defendant  shall  be  foreclosed  of  his  equity  of  redemp- 
tion. (Seton  on  Decrees,  130.)  In  such  a  case,  a  further 
order  is  necessary  to  complete  the  decree.  (Daniel's  Ch.  PI. 
and  Pr.  1204.)  The  same  practice  is  to  be  observed  in  cases 
of  decrees  for  the  redemption  of  a  mortgage  (Id.  1205),  which 
usually  direat  that,  upon  non-payment  of  the  mortgage,  £c., 
the  bill  shall  be  dismissed.  In  such  a  case  a  final  order  is 
necessary  (Id).  The  power  of  the  court  to  enlarge  the 
time  for  the  plaintiff's  performance  of  the  conditions  upon 
which  he  was  entitled  to  final  judgment,  cannot,  I  think,  be 
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questioned.  (Id.  1206,  and  cases  there  cited.)  The  cause  is 
still  in  court,  and  neither  party  is  regularly  entitled  to  a 
final  judgment  without  a  further  application  to  the  court  for 
that  purpose,  although  I  think  it  is  not  absolutely  necessary 
to  put  the  cause  again  on  the  calendar,  that  being  a  matter 
of  form  rather  than  of  substance.  Certainly  another  appli- 
cation to  the  court,  and  another  order,  is  necessary  to  give 
the  parties  the  full  and  entire  benefit  of  the  judgments  of 
the  court,  and  when  that  is  necessary,  the  decree  cannot,  I 
think,  be  regarded  as  final.  (Mills  agt.  Hoag,  8,  p.  19,  WAL- 
WOBTH,  Chancellor.) 

If,  upon  a  tender  by  the  plaintiff  of  the  stipulation,  &c., 
the  defendants  had  acquiesced  in  the  decree,  it  may  be  ques- 
tioned whether  a  further  order  for  absolute  judgment  was 
necessary.  I  think  it  was,  if  the  parties  desired  to  make  the 
judgment  conclusive  as  a  bar  in  any  future  litigation. 

When  the  plaintiff  showed  to  the  court,  by  satisfactory 
evidence,  to  be  brought  before  it,  that  he  had  complied  with 
the  conditions  imposed  upon  him  by  the  decretal  order,  he 
was  entitled  to  an  order  for  judgment  absolute  in  his  favor, 
and  not  before.  If,  upon  a  tender  by  the  plaintiff  of  the 
stipulation,  <fec.,  the  defendants  refused  to  satisfy  the  judg- 
ment, or  to  perform  what  was  required  of  them,  it  then 
became  necessary  for  the  plaintiff .  to  apply  for  final  judg- 
ment against  them,  requiring  them,  without  further  condi- 
tions, to  satisfy  the  judgment  against  the  plaintiff,  and  to 
execute  the  necessary  papers  to  carry  out  the  provisions  of 
the  decree.  From  the  final  judgment  thus  pronounced,  the 
defendant  would  be  at  liberty  to  appeal  to  the  general  term 
of  the  supreme  court,  and  obtain  a  stay  of  proceedings,  until 
a  final  determination  in  the  appellate  court. 

If  this  is  a  correct  view  of  the  case,  it  will  be  observed 
that  the  defendants'  appeal  is  premature,  even  if  the  order 
appealed  from  involved  the  merits,  which  I  think  it  does 
not.  It  can  only  be  reviewed  by  an  appeal  from  the  final 
judgment,  which  may  yet  be  rendered  in  favor  of  the  defend- 
ants, instead  of  the  plaintiffs. 

I  have  no  doubt,  however,  that  the  order  of  Chief  Justice 
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ROBERTSON  can  be  sustained  upon  the  merits.  It  is  not,  by 
any  means,  clear  that  the  plaintiff  was  in  default,  except  in 
not  bringing  forward  his  evidence  before  Justice  MONELL, 
when  the  defendants  applied  for  judgment.  But  it  is  entirely 
clear  that  the  court  may  vacate  an  order  or  judgment,  either 
for  irregularity  or  as  a  matter  of  favor,  within  one1  year  after 
notice  thereof,  if  it  appears  to  the  court  that  such  order  or 
judgment  was  taken  against  him  through  his  mistake,  inad- 
vertence, surprise  or  excusable  neglect.  (Code,  §  174.)  The 
order  of  Justice  MONELL  was,  doubtless,  taken  against  the 
plaintiff  under  circumstances  which  fully  justified  the  court 
it  setting  it  aside,  under  the  authority  of  section  174  of  the 
Code  of  Procedure. 

It  is,  however,  claimed  by  the  appellant's  counsel,  that 
Chief  Justice  KOBERTSON  had  no  right  to  vacate  the  order 
of  Justice  MONELL.  But  it  is  apparent  that  the  order 
granted  by  Justice  MONELL  did  not  involve  the  merits.  It 
was  made  upon  the  basis  of  the  decree,  with  a  view  to  give 
it  effect.  If  his  order  had  varied  the  decree  in  any  impor- 
tant respect,  it  would  be  subject  to  the  same  objection  made 
by  the  appellants'  counsel  against  the  subsequent  order  of 
Chief  Justice  ROBERTSON.  In  such  case  the  defendants' 
application  for  judgment  should  have  been  made  before  the 
judge  who  pronounced  the  original  decree.  And  in  my 
view  of  the  case,  this  was  the  proper  course,  as  I  think  the 
decree  could  not  be  regarded  as  final  until  it  was  ascertained 
by  the  court  whether  the  conditions  upon  which  final  judg- 
ment was  to  be  given  had  been  complied  with  or  not.  But, 
waiving  this  question,  and  treating  the  decree  of  Chief  Jus- 
tice ROBERTSON  as  final,  the  subsequent  application  for 
judgment  was  not  a  special  proceeding,  but  simply  a 
motion,  like  any  other  motion  after  judgment,  to  set  aside 
the  judgment  and  allow  the  defeated  party  to  interpose  his 
claim  or  defense — a  motion  always  addressed  to  the  discre- 
tion of  the  court,  and  not  the  subject  of  review  in  this  court. 
If  it  leads  to  a  rehearing  of  the  cause  upon  the  merits,  then, 
without  doubt,  it  would  be  reheard  before  the  same  judge 
who  heard  it  before.  It  is  not  necessary  now  to  decide 
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whether  the  court  can  grant  a  rehearing  in  an  equity  action, 
except  on  appeal  to  the  general  term ;  but  the  authority  to 
set  aside  the  judgment  or  decree  in  a  proper,  case,  as  a  mat- 
ter of  favor,  is  expressly  given  by  the  Code.  Regarding  the 
proceedings  before  Chief  Justice  ROBERTSON  as  a  motion 
after  judgment,  it  must  be  governed  by  the  same  rule  as 
ordinary  motions.  It  involves  only  a  question  of  practice. 
It  is  claimed  by  the  appellant's  counsel  that  the  order  in 
question  involved  a  substantial  right.  It  is  said  that  the 
order  prevents  Lee  from  reaching,  by  his  supplemental  pro- 
ceedings, the  Francis  Morris  judgment  against  Niles.  But 
these  supplemental  proceedings  were  taken  pendente  lite,  and, 
of  course,  are  subject  to  any  decree  which  may  be  made  in 
this  action.  I  am .  of  opinion,  however,  that  the  decree  of 
July  or  August,  1863,  although  incorporated  into  the  judg- 
ment roll,  so  called,  is  not  to  be  regarded  as  a  final  determi- 
nation of  the  action,  and  for  that  reason  the  subsequent 
order  of  the  same  judge  is  not  appealable.  Indeed,  this  last 
order  is  not  final,  although  it  may  lead  to  a  final  judgment 
in  favor  of  the  plaintiff,  instead  of  the  defendants.  The 
question  as  to  the  correctness  of  the  original  decree  is  not 
now  before  us. 

The  order  appealed  from  should  be  affirmed,  with  costs  to 
the  defendant. 

All  the  judges  concurring. 

Appeal  dismissed. 


NEW  YORK  SUPERIOR  COURT. 

JOHN  STANNAED,  appellant  agt.  HENRY  S.  EYTINGE,  CHRISTIAN 
W.  SCHAFFER  and  JOHN  A.  WORSHMAN,  respondents. 

In  an  action  for  money  lost  at  gaming,  the  plaintiff  complained  as  follows :  "  The 
plaintiff  complaining,  shows  that  the  defendants,  on  or  about  the  13th  Septem- 
ber, 1865,  won  at  gaming,  of  the  plaintiff,  the  sum  of  $861,  whereby  the  defend- 
ants became  indebted  to  the  plaintiff  in  the  aforesaid  sum,  and  the  plaintiff 
immediately  thereafter  demanded  the  said  sum  of  the  defendants.  And  the 
plaintiff  alleges  that  an  action  accrued  to  him  to  recover,"  &c. 

Held,  that  this  complaint  was  not  good  as  a  declaration  in  debt  under  the  Revised 
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Statutes,  nor  as  a  complaint  under  the  Code.  The  allegations  omitted  are : 
"That  the  money  was  lost  and  paid  or  delivered  to  the  defendants,"  whereby 
an  action  accrued.  This  defect  is  not  waived  by  the  defendants  answering. 
It  is  an  insufficiency  of  statement  of  facts  to  constitute  a  cause  of  action. 
The  statute  gives  the  plaintiff  this  remedy,  and  ie  must  pursue  the  course  thereby 
prescribed,  to  attain  it. 

January  General  Term,  1867. 

Before  EOBERTSON,  Ch.  J.,  BARBOUR  and  GARVIN,  Justices. 

THE  plaintiff's  cause  of  action  is  stated  in  his  complaint 
in  these  terms. 

"  The  plaintiff,  complaining,  shows  that  the  defendants,  on 
or  about  the  13th  September,  1865,  won,  at  gaming,  of  tJte, 
plaintiff",  the  sum  of  eight  hundred  and  sixty-one  dollars, 
whereby  the  defendants  became  indebted  to  the  plaintiff'  in 
the  aforesaid  sum,  and  the  plaintiff  immediately  thereafter 
demanded  the  said  sum  of  the  defendants.  And  the  plain- 
tiff alleges  that  an  action  accrued  to  him  to  recover  said 
sum,  with  interest,  according  to  the  provisions  of  the  statute 
against  betting  and  gaming ;  wherefore  the  plaintiff  demands 
judgment  against  the  defendants  for  the  sum  of  eight  hun- 
dred and  sixty-one  dollars,  with  interest  from  the  13th  Sep- 
tember, 1865.  .  PAINE  &  NEW, 

"Plaintiff's  Attorneys." 

The  defendants,  in  their  answer,  deny  each  and  every 
allegation  and  averment  of  the  complaint. 

The  justice  before  whom  the  action  was  tried  dismissed 
the  complaint,  and  judgment  was  entered  for  the  defendants 
and  against  the  plaintiff,  who  appealed. 

GEORGE  W.  PAINE,  for  the  $aintiff. 
EOGER  A.  PRYOR,  for  the  defendants. 

By  Hie  court,  GARVIN,  J.  It  is  enacted  that  "  all  wagers, 
bets  or  stakes,  made  to  depend  upon  any  race,  or  upon  any 
gaming  by  lot  or  chance,  or  upon  any  lot,  chance,  casualty, 
or  unknown  or  contingent  event  whatever,  shall  be  unlawful. 
And  all  contracts  for  an  account  of  any  money,  or  property, 
or  thing  hi  action,  so  wagered,  bet  or  staked,  shall  be  void." 
(1  E.  S.  §  8,  p.  662.)  The  fourteenth  section  of  the  statute 
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against  betting  and  gaming  provides  :  "  Every  person  who 
shall'  by  playing  at  any  game,  or  by  betting  on  the  sides  or 
hands  of  such  as  do  play,  lose  at  any  time  or  sitting  the  sum 
or  value  of  twenty-five  dollars  or  upwards,  and  shall  pay  or 
deliver  Hue,  same  or  any  part  thereof,  may,  within  three  calen- 
dar months  after  such  payment  or  delivery,  sue  for  and 
recover  the  money  or  value  of  the  things  so  lost  and  paid  or 
delivered,  from  the  winner  thereof." 

Without  this  statute,  the  plaintiff  would  have  no  right  of 
action  for  the  money  lost  and  paid.  By  this  statute,  the 
right  of  action  is  plainly  given  to  the  loser.  Other  enact- 
ments prescribed  the  form  of  the  declaration  in  different 
actions ;  one  was  debt,  another  assumpsit.  (2  R.  S.  p.  663, 

§§  1,  2.) 

These  designations  have  been  abolished  by  the  Code 
(§  69).  It  is  contended  by  the  plaintiff  that  the  court  erred 
in  dismissing  the  complaint.  This  depends  upon  the  con- 
struction to  be  given  to  the  second  subdivision  of  the  142d 
section  of  the  Code,  which  enjoins  a  plain  and  concise  state- 
ment in  the  complaint  of  the  facts  constituting  a  cause  of 
action.  The  first  section  of  the  Bevised  Statutes,  as  to  the 
form  of  declaration  in  debt,  is,  *****  It  shall  be 
sufficient  for  the  plaintiff,  without  setting  forth  the  special 
matter,  to  allege  in  his  declaration  that  the  defendant  is  * 
*  *  *  *  indebted  to  the  plaintiff  in  the  sum  so  received, 
whereby  an  action  accrued  to  the  plaintiff,  according  to  the 
statute  against  betting  and  gaming.  The  second  section 
provides,  that  it  shall  be  sufficient  for  the  plaintiff,  without 
setting  forth  the  special  matter,  to  allege  in  the  declaration 
that  money  was  received,  contrary  to  the  provisions  of  such 
statute,  upon  betting  and  gaming.  Under  the  first  section 
the  action  was  debt,  under  the  latter  it  was  assumpsit. 

This  complaint  was  drawn  under  the  first  section  in  anal- 
ogy to  the  action  of  debt  before  its  abolition  by  the  Code. 
Upon  one  of  these  two  sections  the  plaintiff  claims  to  stand. 
It  seems  clear  that  certain  things  are  abolished  by  the 
Code,  and  others  are  modified  : 

First.  The  declaration ; 
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Second.  The  old  names  and  forms  of  action ;  and 
Third.  The  forms  of  pleadings,  provided  such  form  is 
inconsistent  with*the  Code.  Thus  the  complaint  is  substi- 
tuted for  the  declaration,  and  the  civil  action  (so  far  as 
applied  to  the  protection  of  private  rights  and  redress  of 
private  wrongs)  in  the  place  of  all  old  forms  of  action,  and 
the  plain  and  concise  statement  of  facts  constituting  a  cause 
of  action,  instead  of  the  old  forms  of  pleadings,  where  they 
are  fixed  by  statnte,  and  are  inconsistent  with  the  Code. 
(See  §  468.) 

This  brings  us  to  the  statutory  pleading  under  the  first 
section  of  2  R.  S.  363.  The  only  allegations  necessary  under 
that  section  are :  That  the  defendant  is  indebted  to  the 
plaintiff  in  the  sum  (plaintiff  claims),  whereby  an  action 
accrued  to  the  plaintiff,  according  to  the  statute  against  bet- 
ting and  gaming.  This  the  statute  declares  sufficient,  with- 
out setting  out  the  special  matter  ;  or,  in  other  words,  with- 
out setting  out  the  facts  as  they  exist,  and  upon  which  the 
action  must  rest  at  the  trial;  or,  in  the  language  of  the 
Code,  the  facts  which  constitute  a  cause  of  action.  "What 
are  those  facts?  The  statute  is  that  every  person  who  shall, 
by  playing  at  any  game,  or  by  betting  on  the  sides  or  hands 
of  such  as  do  play,  lose  the  sum  of  twenty-five  dollars  or 
upwards,  and  shall  pay  or  deliver  the  same,  or  any  part 
thereof,  may  sue  for  and  recover  the  money  from  the  win- 
ner. Thus  we  are  at  no  loss  for  the  facts  constituting  this 
cause  of  action ;  they  are  losing  money  by  playing  at  any 
game,  and  paying  or  delivering  the  money.  Upon  these 
facts  he  may  sue  for  and  recover  the  money  so  lost  and  paid 
or  delivered.  I  think  the  provisions  of  the  first  section  are 
changed  and  modified,  so  far  as  they  are  inconsistent  with 
those  of  the  Code.  It  is  possible,  if  the  complaint  had  been 
framed  upon  the  second  section  and  in  its  language,  it  would 
have  been  good  pleading.  That  requires  an  allegation  that 
the  money  was  received.  If  received  by  the  defendants,  it 
might  be  said,  it  must  have  been  paid ;  however,  this  may  be 
doubtful ;  but  it  is  not  necessary  to  pass  upon  the  second 
section,  inasmuch  as  the  complaint  is  clearly  drawn  upon 
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the  first.  Again,  there  is  no  allegation  that  defendants 
received  the  money,  which  would  be  a  fatal  objection  to  the 
complaint  under  section  two,  without  other  equivalent  alle- 
gations which  it  does  not  contain. 

The  complaint  does  not  conform  to  the  Code.  The  allega- 
tions omitted  are :  that  the  money  loos  lost  and  jxiid  or  delivered 
to  the  defendants,  whereby  an  action  accrued.  With  this 
addition  the  complaint  would  have  been  good.  Its  material 
defect  is  not  waived  by  the  defendants  answering.  All  other 
defects  in  the  complaint  are  waived,  so  far  as  they  apply  to 
this  case,  excepting  that  of  insufficiency  of  statement  of 
facts  to  constitute  a  cause  of  action  (§  148),  which  may  be 
taken  advantage  of  upon  the  trial. 

The  statute  gives  the  plaintiff  a  remedy.  He  must  pur- 
sue the  course  fixed  by  law  to  attain  it.  If  this  course  is 
not  adopted  we  cannot  aid  him.  The  defendants  are  to  be 
made  to  respond  in  the  way  pointed  out  for  the  redress  of 
private  wrongs,  and  in  no  other.  We  cannot  go  beyond  the 
limits  assigned  us  by  the  authority  under  which  we  act. 

This  judgment  should  be  affirmed  with  costs. 


NEW  YORK  COMMON  PLEAS. 

AUGUSTUS  W.  HEYE  and  GOTTFRIED  F.  HEYE,  appellants  agt. 
JESSE  N.  BOLLES,  impleaded  with  CHABLES  K.  HOWLETT, 
survivor  of  JOHN  E.  COOK,  deceased,  respondents. 

A  judgment  debtor  may  invoke  the  aid  of  a  court  of  equity  to  remove  some  fraud- 
ulent or  inequitable  obstruction  interposed  by  the  defendant  to  the  collection 
of  the  judgment,  independently  of  which  the  remedy  would  have  been  ample 
at  law. 

In  such  cases,  the  property  out  of  which  the  judgment  creditor  is  seeking  to 
satisfy  his  debt  must  be  subject  to  the  judgment,  if  real,  and  to  the  execution, 
if  personal  property. 

The  jurisdiction  of  the  court  rests  upon  the  right  or  title  of  the  plaintiff  to  the 
property  in  question,  acquired  by  the  proceeding  at  law  upon  the  judgment  or 
execution,  and  consequently  the  return  of  the  execution  by  the  sheriff  is  not 
only  not  essential,  but  would  be  fatal  to  the  relief. 

The  above  principles  apply  to  an  equitable  action  to  set  aside  a  fraudlent  assign- 
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ment  made  by  the  defendant,  as  an  obstruction  to  the  plaintiff's  collecting  hia 
judgment  by  a  levy  and  sale  of  the  debtor's  property,  under  the  execution, 
especially  where  the  plaintiff  acquired  a  lien  upon  the  property  by  the  issuing 
and  levy  of  an  attachment. 

Where  an  essential  allegation  of  fact  in  the  complaint  is  denied  in  the  answer, 
"  for  the  want  of  knowledge  sufficient  to  form  a  belief,"  instead  of  "  any  knowl- 
edge or  information  sufficient  to  form  a  belief,"  as  prescribed  by  the  Code,  the 
denial  is  insufficient,  and  consequently  the  fact  alleged  in  the  complaint  is 
admitted. 

An  assignment  for  the  benefit  of  creditors,  made  by  a  member  of  a  co-partnership 
firm,  is  fraudulent  as  to  judgment  creditors  of  the  firm,  where  it  directs  the 
assignee  to  pay  out  of  the  proceeds  of  the  property  assigned,  debts  owing  by  the 
assignor  individually,  instead  of  applying  such  proceeds  to  the  payment  of  the 
debts  of  the  assignor  due  the  judgment  creditors. 

General  Term,  June,  1867. 

Before  DALY,  F.  J.,  BEADY  and  CABDOZO,  Judges. 

THE  plaintiffs  were  judgment  creditors  of  John  E.  Cook 
and  Charles  K.  Howlett,  composing  the  firm  of  Hewlett  & 
Cook,  who,  in  October,  1860,  were  doing  business  in  the 
city  of  New  York,  and  were  then  and  had  been  for  a  long 
time,  both  as  a  firm  and  individually,  alleged  to  be  insolvent. 

John'E.  Cook  was  also  a  member  of  the  firm  of  Cook  & 
Twining,  composed  of  himself  and  Thomas  A.  Twining,  also 
doing  business  in  New  York.  The  firm  of  Cook  &  Twining 
was  then  and  had  been  during  their  whole  co-partnership 
alleged  to  be  insolvent. 

On  the  22d  day  of  October,  1860,  Howlett  executed  an 
agreement  to  his  partner  Cook,  whereby  he  agreed  to  sell 
him  his  interest  in  the  concern  of  Howlett  &  Cook  for  $230 
in  cash  and  his  release  from  two  notes  of  $2,500  each  to 
Onderdonk ;  the  sale  to  take  effect  on  the  payment  of  the  $230 
and  the  destruction  of  said  notes. 

This  money  and  these  notes  have  not  been  paid. 

On  the  16th  November,  1860,  the  said  Cook  also  proposed, 
for  the  consideration  of  one  dollar,  to  buy  all  the  interest  of 
Twining  in  and  to  the  property  of  the  firm  of  Cook  & 
Twining. 

And  on  the  same  day,  November  16,  1860,  the  said  Cook, 
having  thus  fraudulently,  as  alleged,  obtained  possession  of 
the  property  of  both  parties,  and  having  also  individual 
property,  made  the  assignment  in  question  to  Bolles,  the 
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defendant,  of  all  the  partnership  property  of  Howlett  & 
Cook,  of  all  the  partnership  property  of  Cook  &  Twining, 
and  of  his  individual  property. 

The  alleged  debt  of  $5,663.42  to  Cook's  mother  was 
alleged  to  be  a  fictitious  debt;  friendly  suits  were  com- 
menced thereon  by  Cook's  mother  against  him,  judgment 
obtained,  execution  issued  and  supplementary  proceedings 
instituted,  to  reach  the  assigned  property  and  give  her  an 
unlawful  and  fraudulent  preference ;  and  it  was  alleged  that 
the  defendant,  the  assignee,  with  a  full  knowledge  of  all 
these  facts,  paid  the  mother  out  of  the  assigned  property 
the  whole  amount  of  her  pretended  claim,  $5,663.42. 

Howlett  and  Cook,  as  alleged,  were  wholly  irresponsible 
and  insolvent,  and  had  no  property  except  the  assigned 
property  out  of  which  the  plaintiffs'  debt  could  be  satisfied. 

It  is  alleged  that  Cook,  the  assignor,  remained  in  posses- 
sion of  the  assigned  property  from  the  time  of  the  assign- 
ment, in  November,  1860,  until  May,  1861,  selling  and  dis- 
posing of  the  same  and  applying  the  proceeds  to  the  rent  of 
his  store,  his  individual  use  and  other  expenses.  The  plain- 
tiffs commenced  the  action  against  Howlett  &  Cook  set  out 
in  the  complaint,  issued  an  attachment  therein  to  the  sheriff 
of  New  York,  levied  the  same  on  the  partnership  property 
of  Howlett  &  Cook  and  the  individual  property  of  John  E. 
Cook,  proceeded  to  judgment  therein,  issued  execution 
thereon  to  said  sheriff,  and  thereby  acquired  a  specific  legal 
lien  upon  "both  such  partnership  and  individual  property ; 
but  they  are,  as  alleged,  prevented  from  enforcing  the  same 
and  collecting  their  judgment  by  reason  of  the  aforesaid 
fraudulent  assignment  and  obstructions  interposed  thereto, 
independently  of  which  the  plaintiffs'  remedy  would  have 
been  ample  at  law. 

LEVINTJS  I.  LANSING,  attorney  and  counsel  for  plaintiff's, 
appellants. 

L  All  the  material  allegations  of  the  complaint  are  admit- 
ted by  the  defendant.  So  held  by  Judge  Hilton. 
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Some  of  the  allegations  are  admitted  directly  and  the 
others  are  not  controverted,  as  prescribed  by  section  149, 
and  therefore,  for  the  purposes  of  this  action,  are  admitted 
(§  168). 

An  answer  is  insufficient  if  it  denies  merely  on  informa- 
tion, or  merely  on  knowledge ;  here,  the  defendant  denies 
merely  for  want  of  knowledge.  (Hacket  agt.  Richards,  3  E. 
D.  Smith,  13 ;  Edwards  agt.  Lent,  8  How.  Pr.  B.  28 ;  Blake 
agt.  Eldred,  8  Id.  240 ;  Elton  agt.  MarTcham,  20  Barb.  349.) 

Whether  the  defendant  iUegaUy  allowed  Cook,  the  assignor, 
to  sell  the  assigned  goods,  or  whether  he  wrongfully  paid 
Mrs.  Cook  or  the  St.  Nicholas  Bank,  or  whether  he  had  the 
sum  of  $4{000  and  upwards,  or  any  assets  in  his  hands, 
which  was  attachable  in  paid  action,  are  argumentative  and 
mere  denials  of  conclusions  of  law,  and  nullities.  (Ensign 
agt.  Sherman,  13  How.  Pr.  R.  37 ;  Lawrence  agt.  Williams, 
I  Duer  R.  585.) 

IT.  The  plaintiffs,  by  their  proceedings  in  their  action  at 
law,  set  forth  in  the  complaint,  acquired  a  specific  legal  Hen 
upon  both  the  partnership  property  of  Hewlett  &  Cook  and 
the  individual  prop'erty  of  Cook.  The  attachment  under  the 
Code  is  an  execution  by  which  the  debtor's  property  may  be 
attached  at  the  commencement  of  the  suit,  and  kept  as  secu- 
rity for  the  plaintiff 's  demand.  (Code,  §  227,  &c.\  Rinchney 
agt.  Stryker,  26  How.  Pr.  R.  75 ;  Court  of  Appeals,  Greenleaf 
agt.  Mumford  et  al.  30  How.  Pr.  30 ;  Furman  et  al.  agt.  Wal- 
ters, 13  How.  Pr.  R.  328 ;  McKay  agt.  Harroiver,  27  Barb. 
463 ;  Thayer  agt.  Willett,  9  Abb.  325 ;  Falconer  agt.  Freeman, 
4  Sandf.  Ch.  R.  565 ;  Skinner  agt.  Stuart,  13  Abb.  442 ;  Pratt 
agt.  Wheeler,  6  Gray's  Mass.  R.  520 ;  Wilson  agt.  Forsyth, 
24  Barb.  105.) 

III.  The  plaintiffs'  remedy  was  complete  and  ample  at  law ; 
they  could  have  collected  their  debt  out  of  either  the  part- 
nership property  of  Hewlett  &  Cook  or  the  separate  property 
of  Cook,  but  are  prevented  by  the  fraudulent  assignment  in 
question,  and  have  no  other  remedy  save  to  invoke  the  aid 
of  the  court  to  remove  the  fraudulent  obstructions  in  the 
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way,  so  that  when  removed  they  can  pursue  their  legal 
remedy  with  effect,  and  enforce  their  liens. 

This  action  is  rightfully  brought  for  that  purpose,  and  the 
judge  and  defendants'  attorney  err  in  treating  this  action  as 
an  an  ordinary  creditor's  bill,  for  the  discovery  of  property 
after  the  return  of  an  execution.  (McElivain  agt.  Willis,  9 
W.  R.  561, 567,  Court  of  Errors  ;  Pratt  agt.  Wheeler,  6  Gray's 
Mass.  R.  520 ;  Rinchey  agt.  Stryker,  26  How.  Pr.  R.  75,  Ct. 
of  Appeals  ;  Beck  agt.  Burdett,  1  P.  C.  R.  307 ;  Falconer  agt. 
Freeman,  4  Sandf.  Ch.  R.  565.) 

IV.  The  case  fully  establishes  the  fact  beyond  dispute  that 
the  firms  of  Howlett  &  Cook,  of  Cook  &  Twining,  and  the  seve- 
ral members  of  such  firms,  were  all  insolvent  at  the  time  of 
making  the  alleged  transfers  to  Cook  and  the  assignment  to 
Bolles,  and  had  been  insolvent  for  a  long  time  prior  thereto. 

1.  The  insolvency  of  the  firms  and  of  the  several  members 
is  distinctly  averred  in  the  complaint. 

2.  It  is  not  denied  by  the  answer. 

3.  It  was  held  by  the  judge  on  the  trial  that  the  allega- 
tions of  the  complainant  were  admitted. 

4.  It  is  admitted  by  the  assignment. 

5.  It  is  established  by  the  assignment  and  history  of  the 
case,  which  shows  a  very  large  indebtedness  existing  at  the 
time  of  the  alleged  transfers  and  of  the  assignment,  and  still 
existing. 

6.  By  an  inability  to  pay. 

7.  A  failure  to  meet  their  payments  as  they  became  due, 
in  the  usual  course  of  business,  was  insolvency.     (Brower 
agt.  Harbeck,  5  Seld.  R.  594 ;  Curtis  agt.  Leavitt,  15  N.  Y.  R. 
141 ;  Herrick  agt.  Borst,  4  Hill  R.  650.) 

8.  Cook,  the  very  day  he  obtains  possession  of  the  pro- 
perty of  both  firms,  makes  the  fraudulent  assignment  to 
Bolles,  the  defendant,  and  gives  inability  to  pay  the  reason 
for  making  it. 

The  findings  of  the  judge  that  these  firms  were  solvent 
was,  therefore,  clearly  against  the  weight  of  evidence,  as  well 
as  against  his  own  ruling  on  the  trial ;  and  it  was  also  error 
for  the  judge  to  find  facts  of  which  there  was  no  proof  in  the 
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case,  and  of  which  no  evidence  was  given,  viz.,  the  time 
when  Hewlett  &  Cook  formed  their  co-partnership,  or  the 
time  when  Cook  &  Twining  formed  their  co-partnership. 

Y.  The  conditional  agreement  of  Hewlett  to  transfer  his 
interest  in  the  concern  of  Hewlett  &  Cook  to  his  insolvent 
partner,  Cook ;  and  also  of  Twining  to  transfer  his  interest 
in  the  firm  of  Cook  and  Twining  to  his  partner,  the  same 
insolvent  Cook,  are  fraudulent  and  void. 

1.  By  the  agreement  between  Hewlett  &  Cook  a  trust  was 
created  for  the  benefit  of  Hewlett ;  this  was  a  fraud  upon 
the  creditors  of  Hewlett  &  Cook. 

2.  By  these  alleged  transfers,  the  joint  property  of  Hew- 
lett &  Cook  (as  well  as  that  of  Cook  and  Twining)  is  placed 
in  the  hands  of  Cook,  whose  insolvency  is  conceded,  who 
was  thus  enabled  to  withdraw,  and  did  withdraw,  the  same 
from  their  partnership  creditors,  and  make  an  illegal  and 
fraudulent  disposition  of  the  same. 

The  partnership  creditors  had  a  lien  upon  the  partnership 
property  of  the  respective  firms  for  the  payment  of  their 
debts,  which  could  not  be  defeated  by  the  sale  of  one  part- 
ner to  another,  and  thus  withdraw  the  partnership  pro- 
perty from  the  partnership  creditors  for  any  purpose  what- 
ever. 

A  contract  between  partners,  which  enables  one  of  them 
to  withdraw  funds  out  of  the  reach  of  the  joint  creditors,  is 
fraudulent.  (Burtis  agt.  Tisdak,  4  Barb.  S.  C.  R.  571; 
Anderson  agt.  Mattby,  2  Fes.  Jr.  255.) 

In  Burtis  agt.  Tisdale  the  court  say :  "  Insolvent  partners 
should  be  considered  as  holding  their  joint  property  for  the 
benefit  of  their  joint  creditors ;  and  a  misappropriation 
should  be  deemed  in  fraud  of  the  implied  trust." 

In  equity,  the  partnership  creditors  have  a  right  to  follow 
the  partnership  property,  as  a  trust,  into  the  possession  of 
ah1  persons  who  have  not  a  superior  title.  (J2  Story  Eq.  Jur. 
689,  §  1253  ;  Wilson  agt.  Robertson  et  al  21  N.  Y.  E.  587.) 

Neither  Cook  or  his  assignee  can  have  a  title  superior  to 
the  creditors  of  Hewlett  &  Cook. 

3.  The  agreement  of  sale  by  Howlett  to  Cook  of  his  inter- 
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est  in  the  firm  of  Hewlett  &  Cook  was  not  consummated. 
Neither  the  money  or  Hewlett's  two  notes  to  Onderdonk 
were  paid,  nor  the  security  agreed  for  given ;  John  E.  Cook, 
Jr.,  the  father  of  our  Cook,  was  also  an  insolvent,  and  was 
no  security. 

Hewlett's  title,  therefore,  never  vested  in  Cook,  and  Cook 
had  no  power,  authority  of  right,  to  make  a  general  assign- 
ment of  the  partnership  property  of  Hewlett  &  Cook. 

The  assignment  is  for  this  reason  fraudulent  and  void.  It 
was  error  for  the  judge  to  find  that  the  agreement  by  How- 
lett  to  sell  to  Cook  was  for  a  valuable  consideration,  and 
that  Hewlett  afterwards  transferred  his  interest  to  Cook  in 
good  faith.  And  so  to  find  that  the  transfer  by  Twining  to 
his  insolvent  partner,  Cook,  for  a  nominal  consideration,  was 
for  a  valuable  consideration  and  in  good  faith. 

VI.  The  assignment,  for  matters  appearing  upon  its  face, 
and  as  matter  of  law,  is  fraudulent  and  void. 

1.  The  assignor  has,  by  the  provisions  of  the  assignment, 
created  a  trust  for  his  own  benefit ;  he  directs,  by  the  2d,  3d 
and  4th  clauses  thereof,  the  partnership  property  of  Hewlett 
&  Cook  to  be  first  applied  to  the  payment  of  his  separate 
debts. 

2.  He  directs  in  the  next  place,  by  the  5th  to  the  9th 
clauses  thereof,  the  partnership  property  of  Hewlett  &  Cook 
to  be  applied  to  the  payment  of  the  partnership  debts  of 
Cook  &  Twining,  to  the  exclusion  of  the  partnership  debts 
of  Hewlett  &  Cook. 

3.  After  providing  by  the  10th  clause  for  the  payment  of 
two  notes  of  Hewlett  &  Cook,  he  again,  by  the  llth  and  12th 
clauses,  provides  for  the  payment  of  his  individual  debts  in 
preference  to  the  debts  of  Hewlett  &  Cook  ;  and 

4.  He  provides  for  the  pro  rata  payment  of  the  debts  of 
Howlett  and  Cook  and  his  separate  debts  from  the  joint 
fund  created  by  the  three  properties. 

5.  By  the  5th  to  the  10th  clauses,  Cook  applies  his  sepa- 
rate property  to  the  payment  of  partnership  debts  in  prefer- 
ence to  his  individual  debts. 

These  provisions  per  se  defraud  the  creditors  of  Howlett 
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&  Cook,  and  are  conclusive  evidence  of  a  fraudulent  intent, 
and  avoid  the  assignment. 

A  general  assignment  by  an  insolvent  firm  of  their  joint 
property,  giving  a  preference  to  the  creditors  of  the  individ- 
ual partners ;  or  such  an  assignment  by  a  partner  of  his 
individual  property,  giving  a  preference  to  the  creditors  of 
the  firm ;  or  such  an  assignment  making  any  provision  or 
trust  for  the  benefit  of  the  assignor,  is  fraudulent  and  void. 
(Jackson  agt.  Cornell,  1  Sandf.  Ch.  R.  348 ;  Willard's  Eq.  Jur, 
719 ;  Paine  agt.  Matthews,  6  P.  C.  R.  19  ;  Wilson  et  al  agt. 
Piobertson,  21  N.  Y.  R.  587 ;  CoUomb  agt.  Caldwett,  16  N.  Y. 
R.  487 ;  Wilder  agt.  Keeler,  3  P.  C.  R.  171 ;  Burtis  agt.  Tis- 
ddttt  4  Barb.  S.  C.  R.  571 ;  Barney  agt.  Griffin,  2  Con.  R. 
365 ;  Hollister  agt.  Liatth,  4  N.  Y.  R.  210.) 

VII.  The  assignment  is  also  fraudulent  and  void  for  the 
following  reasons : 

1.  The  alleged  debt  of  $5,663.42  to  Mary  J.  H.  Cook,  the 
assignor's  mother,  provided  for  and  directed  to  be  paid  by 
the  12th  clause  of  the  assignment,  was  a  fictitious  debt ;  the 
provisions  for  the  payment  of  the  same  was  a  fraud  upon  all 
the  creditors.  The  complaint  avers  that  this  pretende'd  debt 
was  in  fact  fictitious ;  that  if  any  moneys  were  ever  advanced 
by  Mrs.  Cook  to  her  son  they  were  a  gift ;  that  the  suit,  the 
supplementary  and  other  proceedings  mentioned,  were  of  a 
very  friendly  nature,  and  were  taken  by  collusion  with  the 
said  John  E.  Cook,  and  to  enable  the  mother  more  effectu- 
ally to  reach  the  assigned  property  and  give  her  an  unlaw- 
ful and  fraudulent  preference  over  and  to  hinder  and  defraud 
the  plaintiffs  and  other  creditors;  and  that  the  defendant 
herein,  with  full  knowledge  of  all  these  facts,  paid  her  the 
full  amount  of  this  fictitious  debt.  All  these  allegations 
are  admitted,  unless  the  allegation  "  that  the  money  claimed 
to  be  due  to  Mary  J.  H.  Cook  was  a  gift  to  John  E.  Cook, 
or  that  she  commenced  a  suit  by  collusion  with  him,"  are 
held  to  be  sufficiently  denied. 

If  one  trust  or  preffered  claim  is  fraudulent,  the  assign- 
ment is  wholly  void.  (Fielding  agt.  Day,  2  Sandf.  R.  594; 
Hyslop  agt.  Clarke,  14  J.  R.  458 ;  Wakeman  agt.  Grovel,  4  P. 
VOL.  XXXHL  18 
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C.  R.  23,  11  W.  187 ;  Goodrich  agt.  Downs,  6  H.  R.  438 ; 
Webb  agt.  Daggett,  2  Barb.  S.  C.  R.  9.) 

2.  On  the  22d  of  October,  1860,  Cook,  the  assignor, 
obtains  possession  of  the  joint  property  of  Hewlett  &  Cook ; 
on  the  16th  of  November,  the  joint  property  of  Cook  &  Twi- 
ning, and  on  the  same  day  makes  the  assignment ;  remains 
in  possession  of  the  assigned  property  from  that  time  until 
May,  1861,  selling  and  disposing  of  the  same  and  applying 
the  proceeds  to  his  own  use,  the  rent  of  the  store  and  other 
expenses.  The  answer,  that  the  assignee  allowed  Cook  to 
use  the  store  for  his  own  benefit,  or  that  he  iUegally  allowed 
him  to  dispose  of  the  assigned  goods,  is  evasive  and  argu- 
mentative, and  at  most  a  mere  conclusion  of  law.  It  is,'  in 
fact,  an  admission  of  the  allegations  of  the  complainant. 
(Ensign  agt.  Sherman,  13  How.  37 ;  Lawrence  agt.  Williams, 
1  Duer,  585.) 

This  continued  possession  by  the  assignor,  from  being  in 
the  first  place  presumptive  evidence  of  fraud,  has  become 
conclusive,  by  the  want  of  evidence  of  good  faith,  and  that 
there  was  no  intent  to  defraud.  (Terry  agt.  Butler,  43  Barb. 
395.) 

VIII.  The  separate  property  of  Cook  was  liable  to  be 
attached  and  held  for  the  debt  of  the  plaintiffs. 

Partnership  debts  are  several  as  well  as  joint  at  law. 
"  The  joint  creditors  may  pursue  both  the  joint  and  separate 
estate,  to  the  extent  of  each,  for  the  satisfaction  of  their 
joint  demands,  which  are  at  law  considered  both  joint  and 
several,  without  the  possibility  of  the  interposition  of  any 
restraining  power  of  a  court  of  equity."  (Gow  on  Partner- 
ship, 317,  319,  320,  note;  Story's  Eq.  Jur.  §  976,  note;  Ham- 
mersly  agt.  Lambert,  2  J.  C.  R.  509. 

"  Each  member  of  a  firm  is  liable  to  pay  the  whole  debt 
of  the  firm ;  his  separate  property  is  liable  to  be  attached 
and  held  to  secure  a  debt  of  the  firm,  and  such  attachment 
cannot  be  defeated  by  a  subsequent  seizure  of  the  same  pro- 
perty for  his  separate  debt."  ( Allen  agt.  Wells,  22  Pick.  R. 
450.) 

In  this  case  the  plaintiffs  have  exercised  this  right  to 
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attach,  and  have  actually  attached  the  separate  property 
of  Cook,  charged  the  same  in  execution,  and  obtained  a 
specific  lien  thereon.  The  assignment  of  Cook  to  the  defend- 
ant, by  which  he  has  made  a  fraudulent  disposition  of  his 
separate  property,  prevents  the  plaintiffs  enforcing  their 
lien  and  collecting  their  debt  from  such  property.  This  is 
a  direct  injury  to  the  plaintiffs,  and  gives  them  a  right  to 
object  to  the  fraudulent  disposition  made  by  Cook  of  his 
separate  property,  and  to  demand  that  the  instruments 
which  effectuate  the  fraud  be  set  aside,  to  enable  them  to 
pursue  their  legal  rights  and  remedies  against  his  separate 
property. 

IX.  The  judge  erred  in  holding  the  assignment  a  good 
and  valid  assignment,  and  that  the  plaintiffs  were  not  enti- 
tled to  relief,  and  dismissing  the  complaint. 

The  plaintiffs  therefore  submit  that  the  judgment  in  this 
case,  dismissing  the  complaint  with  costs,  should  be  reversed, 
and  the  assignment  should  be  adjuged  fraudulent  and  void, 
and  that  the  defendant  be  directed  to  pay  over  to  the  sher- 
iff of  the  city  and  county  of  New  York  the  amount  of  the 
debt  and  costs,  to  be  applied  to  the  payment  thereof. 

B.   C.   THAYEK,    attorney  and,    counsel  for    defendants, 
respondents. 

By  the  court,  DALY,  F.  J.  This  is  not  an  action  brought 
by  a  creditor  to  enforce  the  collection  of  a  judgment  after  he 
has  exhausted  his  remedy  at  law,  and  in  which  the  return 
of  an  execution  unsatisfied  is  indispensable  before  he  can 
ask  the  equitable  aid  of  the  court ;  but  it  is  an  action  by 
creditors  who,  in  a  suit  brought  by  them  to  recover  the  debt, 
obtained  an  attachment  against  the  debtor  for  fraudulently 
assigning  his  property,  and  who,  having  recovered  judgment 
in  that  action,  and  issued  execution  upon  it,  bring  the  pre- 
sent action  to  set  aside  the  fraudulent  assignment,  which  is 
an  obstruction  to  their  collecting  the  judgment  by  a  levy 
and  sale  of  the  debtor's  property  under  the  execution.  By 
the  issuing  of  the  attachment,  the  plaintiffs  acquired  a  lien 
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upon  the  property  of  the  debtor.  (Falconer  agt.  Fru  / 
4  Sandf.  Ch.  R.  565 ;  Binchey  agt.  Stryker,  26  N.  Y.  E.  75.) 
And  this  lien,  after  the  plaintiffs  have  recovered  a  judg- 
ment, entitles  them  to  the  equitable  intervention  of  the 
court  to  set  aside  a  fraudulent  transfer  of  the  property  upon 
which  the  lien  has  attached,  or  any  fraudulent  obstacle  in 
the  way  of  enforcing  the  lien  (Greenleaf  agt.  Humford,  30 
How.  30) ;  it  being  the  design  of  the  Code  that  the  attach- 
ment should  be  a  security  for  the  satisfaction  of  the  judg- 
ment, if  the  plaintiff  recovers  one.  (§  227.)  To  maintain 
such  an  action,  it  is  not  necessary  that  the  execution  should 
be  returned ;  for,  as  was  said  by  Chief  Justice  NELSON,  in 
UcElwain  agt.  Willis  (5  Wend.  561),  it  is  not  only  not  essen- 
tial, but  it  would  be  fatal  to  the  relief  sought ;  and,  as  was 
said  by  Senator  TRACY,  in  the  same  case,  the  execution  may 
be  the  very  instrument  by  which,  when  the  court  has 
removed  the  impediment  to  its  operation,  the  judgment 
creditor  will  obtain  the  perfect  satisfaction  of  his  rights. 
Where  a  judgment  creditor  brings  an  action  to  set  aside  a 
fraudulent  conveyance  of  real  estate,  which  is  an  impedi- 
ment to  iiis  obtaining  a  satisfaction  of  his  judgment,  an  exe- 
cution must  have  been  issued  (North  American  Fire  Insurance 
Co.  agt.  Graham,  5  Sandf.  201;  McCuttough  agt.  Colby,  5 
JBosw.  477) ;  because  the  sheriff  is  not  to  proceed  against  the 
real  estate  if  sufficient  goods  and  chattels  can  be  found  to 
satisfy  the  execution,  a  fact  which  cannot  be  known  until  an 
execution  is  placed  in  the  hands  of  the  sheriff.  In  this  case, 
however,  an  execution  was  not  only  issued,  but  the  assign- 
ment covered  all  of  the  personal  property  of  the  debtors,  and 
the  equitable  aid  of  the  court  is  sought  to  remove  the 
impediment  created  by  the  conveyance,  that  the  personal 
property  may  be  sold  to  satisfy  the  execution. 

The  next  question  is,  whether  the  finding  of  the  judge, 
that  the  assignment  was  not  made  under  a  fraudulent  intent, 
can  be  sustained.  The  denial  in  the  answer,  for  the  want 
of  "  "knowledge  sufficient  to  form  a  belief "  of  the  allegation 
in  the  complaint,  that  the  firms  of  Howlett  &  Cook  and  of 
Twining  &  Cook  were  insolvent  when  the  joint  property 


NEW  YORK  PRACTICE  REPORTS.  277 

Heye  agt.  Bolles. 

belonged  to  each  of  these  firms  was  sold  to  Cook,  is  not  in 
the  form  prescribed  by  the  Code.  The  denial  must  be  of 
any  knowledge  or  information  sufficient  to  form  a  belief 
(Edwards  agt.  Lent,  8  How.  28 ;  Blake  agt.  Eldred,  18  Id. 
241 ;  Elton  agt.  Markham,  20  Barb.  349 ;  Beckett  agt.  Rich- 
ards, 3  E.  D.  Smith,  13) ;  and  this  fact  not  being  properly 
denied,  it  is  admitted.  Treating  this  material  fact,  then,  as 
admitted,  it  appears  that  Cook  became  the  purchaser,  of  the 
whole  of  the  property  of  each  of  these  firms,  he  at  the  tune 
of  the  purchase  being  a  partner  in  each  firm.  In  his  hands, 
the  property  then  acquired  should  have  been  applied  to  the 
payment  of  the  partnership  debts;  instead  of  which,  he 
afterward  made  a  general  assignment  for  the  benefit  of 
creditors,  in  which  he  directed  his  assignee,  the  defendant 
Bolles,  first  to  pay  out  of  the  proceeds  of  the  property 
assigned  certain  debts  owing  by  him  individually,  which  was 
a  diversion  of  the  property  to  the  payment  of  his  individual 
debts,  in  fraud  of  the  rights  of  the  creditors  of  the  firms  of 
Hewlett  &  Cook  and  Twining  &  Cook.  Such  an  assignment 
is  fraudulent.  (Burtus  agt.  Tisdale,  4  Barb.  S.  C.  571 ;  Wil- 
son agt.  Robertson,  21  N.  T.  R.  587 ;  Wakeman  agt.  Trevor, 
11  Wend.  187 ;  4  Kent's  Com.  64 ;  Anderson  agt.  Mattby,  2 
Fes.  Jr.  255.)  The  plaintiffs  were  creditors  of.  the  firm  of 
Hewlett  &  Cook,  and  the  validity  of  their  debt  being  settled 
by  a  judgment,  they  were  entitled  to  have  this  fraudulent 
assignment  set  aside,  that  they  might  have  their  judgment 
satisfied  out  of  the  property  covered  by  the  assignment ;  for 
when  this  impediment  is  removed,  this  property,  whether 
rergaded  as  partnership  property,  which  the  partnership 
creditor  may  reach,  as  primarily  liable,  in  the  hands  of 
Cook,  to  the  payment  of  partnership  debts  (Story's  Eq.  Jur. 
§  1253),  or  as  the  individual  property  of  Cook  under  the 
transfers  made  to  him,  it  is  equally  liable  to  be  levied  and 
sold  to  satisfy  their  judgment. 

The  plaintiffs  having  shown  that  they  were  entitled  to  the 
equitable  relief  which  they  sought,  the  decision  of  the  judge 
at  the  special  term  was  erroneous,  and  the  judgment  must 
be  reversed. 
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COUBT  OF  APPEALS. 

HENBY  EOBABACK,  respondent  agt.  ALMUS  STEBBINS,  appel- 
lant. 

A  confession  of  judgment  by  a  married  woman  is  not  void,  but  voidable  merely.* 
If  she  elects  to  allow  it  to  stand,  and  the  title  of  her  property  through  ita  instru- 
mentality to  be  charged,  there  is  no  good  reason  why  she  may  not  do  so. 
Therefore,  where  there  has  been  a  levy  of  execution  upon  her  property,  and  a  sale 
thereof  upon  such  a  judgment,  the  purchaser  acquires  a  title  which  cannot  be 
impeached  by  a  creditor  not  having  a  judgment  or  lien  on  the  property  at  the 
time  of  levy. 

September  Term,  1866. 

THIS  action  is  brought  to  recover  the  value  of  a  barouche 
sleigh,  of  which  the  plaintiff  claims  to  be  the  owner,  taken 
and  converted  by  the  defendant.  The  material  facts  appear- 
ing on  the  trial  were  as  follows  :  One  B.  D.  Cornwell  and 
Harriet  Cornwell  (wife  of  one  James  Cornwell)  were  part- 
ners in  the  livery  business  at  Homer,  in  the  county  of  Cort- 
land,  and,  as  such,  were  the  owners  of  certain  real  and  per- 

*Although  the  case  of  Watkins  agt.  Abrahams  (24  N.  Y.  B.  72)  is  relied  on  as 
establishing  this  point,  yet,  on  examination  of  that  caae,  it  would  appear  that  it 
settles  the  opposite  doctrine.  The  court,  in  the  present  case,  say  :  "  This  court 
held,  in  Watkins  agt.  Abrahams"  (24  N.  T.  R.  72),  "that  a  married  woman 
could  not  confess  a  judgment,  under  the  Code,  and  that  such  a  judgment  would 
be  set  aside  on  her  motion.  It  was  field,  that  she  was  placed  on  the  same  footing 
with  an  infant  in  this  respect.  It  follows,  from  this,  that  the  judgment  is  not  void, 
but  voidable  merely."  The  court  in  that  case  also  say :  "  I  do  not  understand 
that  a  personal  judgment  can  be  entered  against  a  feme  covert  by  confession. 
There  are  good  reasons  why  this  cannot  be  done.  In  the  first  place,  the  common 
law  courts  in  England  and  in  this  country  do  not  allow  a  judgment  in  versonam 
to  be  given  against  &feme  covert.  It  has  been  so  long  and  well  settled,  that  such 
judgment  could  not  be  rendered  against  her,  that  it  has  been  held  erroneous, 
and  such  judgments  invariably  have  been  set  aside  on  motion."  (2  Gra.  Pr. 
772,  2d  ed.;  Britlin  agt.  Wilder,  6  nm,  242 ;  3  Taunt.  261.)  "There  is  nothing  in 
the  present  Code  that  removes  the  disabilities  which  the  common  law  has  thrown 
around  a  married  woman  in  this  respect,  and  she  can  no  more  confess  a  valid 
judgment  in  pertonam  than  an  infant.  She  was  always  placed  on  the  same  foot- 
ing in  this  respect  as  an  infant.  This  judgment  was  clearly  erroneous  against  the 
wife,  and  was  properly  set  aside  as  to  her." 

The  logical  reasoning  from  this  opinion  would  seem  to  be,  that  an  infant  can 
nc  more  confess  a  valid  judgment  in  personam  than  a  married  woman,  that  he 
was  always  placed  on  the  same  footing  in  this  respect  as  a  married  woman,  and 
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sonal  property.  Harriet  Cornwell  claimed  to  be  the  owner 
of  the  sleigh  in  controversy,  and  both  plaintiff  and  defend- 
ant substantially  claim  title  thereto  through  her.  The 
plaintiff's  claim  is  based  upon  these  facts  :  Harriet  Corn- 
well  being  indebted  to  E.  D.  Cornwell,  on  the  12th  of  April, 

1856,  confessed  a  judgment  to  him  for  a  sum  of  $1,800. 
Harriet  Cornwell  and  her  husband  occupied  a  house  in 

the  town  of  Homer,  until  the  month  of  July,  1857,  when 
they  removed  to  the  town  of  Moravia,  Cayuga  county.  They 
left  this  sleigh,  together  with  other  sleighs,  in  the  barn,  on 
the  premises  they  had  rented  and  occupied  in  the  town  of 
Homer,  and  they  also  left  some  furniture  in  the  house  they 
had  occupied  on  the  same  premises.  Richard  D.  Cornwell 
issued  an  execution  upon  his  judgment,  and  on  the  29th  of 
June,  1857,  levied  upon  this  sleigh  and  other  property,  as 
the  property  of  Harriet  Cornwell,  the  defendant  in  the  exe- 
cution. At  the  time  of  the  levy  by  the  sheriff,  James  Corn- 
well,  the  husband  of  Harriet,  was  present  and  turned  out 
the  property.  The  sale  took  place  on  the  25th  of  July, 

1857,  and  at  the  sheriff's  sale  the  plaintiff  bid  off  the  sleigh 

that  there  are  the  same  reasons  and  authorities  why  an  infant  cannot  confess  a 
judgment  inpersonam  that  exist  against  such  an  act  by  a  married  woman.  They 
are  both  placed  on  the  same  footing  in  this  respect. 

Because  there  are  certain  contracts  which  an  infant  may  enter  into,  and  which 
may  be  ratified  at  majority,  rendering  him  liable,  and  thereby  making  the  con- 
tract  in  its  inception  voidable.,  but  not  void,  it  does  not  follow  that  he  can  confess 
a  personal  judgment  which  is  voidable  merely.  The  reason  undoubtedly  is,  that 
there  is  an  entire  want  of  power  to  give  the  court  jurisdiction  of  the  person.  The 
court  have  the  same  jurisdiction  and  control  over  parties  to  a  confession  of  judg- 
ment as  over  parties  to  judgments  directed  by  the  court.  And  when  an  infant 
and  a  married  woman  come  before  the  court  with  a  view  of  establishing  their  per- 
sonal liability  by  a  judgment,  the  court  announces  to  them,  "we  don't  know 
you :"  whenever  you  get  rid  of  your  legal  disability  of  infancy  and  coverture,  we 
shall  be  prepared  to  listen  to  your  application. 

Where  a  defendant,  who  has  no  such  legal  disability,  confesses  a  judgment  in 
which  there  is  a  defect,  such  as  an  improper  statement  upon  which  the  judgment 
is  founded,  as  in  the  case  of  Miller  agt.  Earle  (24  N.  Y.  E.  110),  alluded  to  in  the 
present  case,  there  the  court  takes  jurisdiction  of  the  parties,  and  will  hold  the 
judgment  good  as  between  them ;  and  a  sale  of  property  under  it  will  be,  if 
necessary,  held  valid  as  against  the  defendant  and  all  others,  except  judgment 
creditors  existing  and  having  a  lien  upon  the  property.  But  such  a  case  can  be 
no  authority  for  sustaining  a  judgment  which  is  void  in  its  inception,  by  reason 
of  a  want  of  jurisdiction,  although  the  parties  consent  to  act  under  it.  Consent 
cannot  give  jurisdiction  in  such  casee.— KEP. 
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for  the  sum  of  $105.  The  sleigh  was  left  in  the  barn,  and 
not  moved.  One  Randall,  who  owned  the  premises,  and 
had  rented  them  to  Cornwell  and  his  wife,  and  had  resumed 
possession  of  the  same  on  their  abandonment  of  the  premi- 
ses, which  was  before  the  sale,  was  present  at  the  sale.  The 
plaintiff,  when  he  bid  off  the  sleigh,  asked  Randall  if  he 
could  leave  it  in  the  barn,  and  he  told  him  he  could,  and  it 
remained  there  until  taken  away  by  the  tax  collector,  in 
January,  1858.  The  plaintiff  did  not  pay  the  sheriff  the 
amount  of  his  bids ;  but  it  appeared  that  there  was  an  open 
account  between  the  plaintiff  and  Cornwell,  the  plaintiff  in 
the  execution,  and  on  the  16th  of  August,  Cornwell,  as  such 
plaintiff,  receipted  the  amount  of  the  plaintiff's  bid  on  the 
back  of  the  execution.  The  defendant  claims  title  to  the 
sleigh,  under  the  following  circumstances : 

On  the  18th  of  August,  1857,  the  assessors  of  the  town  of 
Homer,  in  said  county,  assessed  the  said  firm  of  R.  D.  Corn- 
well  &  Co.  in  the  sum  of  $1,300  as  the  value  of  their  real 
estate,  and  in  the  sum  of  $1,000  as  the  value  of  their  personal 
property,  upon  which  assessment  the  supervisors  of  said 
county  levied  and  imposed  a  tax  of  $12.93 ;  and  on  the  12th 
of  December,  1857,  the  said  board  of  supervisors  issued 
their  warrant  to  the  town  collector  of  said  town  of  Homer, 
commanding  him  to  collect  the  amount  of  said  tax,  and,  in 
case  of  default,  to  levy  the  same  by  distress  and  sale  of  the 
goods  and  chattels  of  the  persons  so  assessed.  By  virtue 
of  this  warrant,  the  collector,  in  January,  1858,  seized  the 
sleigh  in  question  and  advertised  it,  and  sold  it  at  public 
auction,  and  it  was  bid  off  by  the  defendant  for  the  sum  of 
$13.70,  that  being  the  highest  sum  bid  for  the  same,  and  the 
sleigh  was  delivered  to  him.  The  court  charged  the  jury 
that  the  defendant,  Ahnus  Stebbins,  acquired  no  title  to  the 
sleigh  hi  question  by  virtue  of  his  purchase  thereof  at  the 
tax  sale,  to  which  the  defendant  excepted.  The  court  fur- 
ther charged  the  jury,  that  the  only  question  in  the  case  for 
them  to  determine  was,  whether  the  plaintiff  or  Richard  D. 
Coruwell  purchased  the  sleigh  in  question,  at  the  execution 
sale,  and  was  the  owner  thereof  at  the  time  the  plaintiff 
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demanded  it  of  the  defendant ;  to  which  the  defendant  also 
excepted.  The  court  also  charged  that,  if  the  plaintiff  pur- 
chased the  sleigh  for  himself,  and  he  owned  it  when  he 
demanded  it  of  the  defendant,  he  is  entitled  to  recover ;  to 
which  the  defendant  also  excepted.  But,  if  the  plaintiff 
purchased  the  sleigh  at  the  execution  sale  for  Eichard  D. 
Cornwell,  and  as  his  agent,  and  said  Cornwell  owned  it  at 
the  tune  the  plaintiff  demanded  it,  the  jury  should  find  a 
verdict  for  the  defendant ;  to  which  the  defendant's  counsel 
also  excepted.  •  The  court  further  charged  that  the  plain- 
tiff could  not  recover,  unless  the  evidence  satisfied  the  jury 
that  he  owned  the  sleigh ;  to  which  the  defendant  also 
excepted. 

The  jury  found  a  verdict  for  the  plaintiff,  and  judgment 
thereon  was  affirmed  at  the  general  term,  and  the  defendant 
now  appeals  to  this  court. 

O.  PORTEK,  for  the  appellant. 

JOHN  H.  KEYNOLDS,  for  the  respondent. 

DAVIES,  Ch.  J.  1.  As  to  plaintiff's  title  to  the  sleigh. 
There  is  no  controversy  that  Harriet  Cornwell  was  indebted 
to  Eichard  D.  Cornwell  in  the  amount  for  which  she  con- 
fessed judgment.  It  was  competent  for  her  to  secure  pay- 
ment of  such  indebtedness  out  of  any  property  owned  by 
her.  She  could  mortgage,  assign  or  convey  any  such  pro- 
perty for  such  purpose,  and  divest  her  title  thereto,  and  vest 
the  ownership  thereof  in  her  grantee,  or  any  one  claiming 
under  him. 

This  court  held,  in  Watkins  agt.  Abrahams  (24  N.  Y.  R. 
72),  that  a  married  woman  could  not  confess  a  judgment, 
under  the  Code,  and  that  such  a  judgment  would  be  set 
aside  on  her  motion.  It  was  held  that  she  was  placed  on 
the  same  footing  with  an  infant  in  this  respect.  It  follows, 
from  this,  that  the  judgment  is  not  void,  but  voidable 
merely.  If  she  elects  to  allow  it  to  stand,  and  the  title  of 
her  property,  through  this  instrumentality,  to  be  charged, 
no  good  reason  is  perceived  why  she  may  not  do  so.  It  has 
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been  repeatedly  held,  in  this  court,  that  a  married  woman 
may  effectually  dispose  of  property,  which  is  either  hers,  or 
treated  by  her  husband  as  hers ;  and  even  that  a  mortgage, 
by  the  wife,  of  the  husband's  goods,  was  valid,  he  standing 
by  and  assenting  to  it ;  that  the  assent  of  the  husband  was 
only  important  as  estopping  him  from  claiming  the  goods  as 
his  own,  after  permitting  the  wife  to  deal  with  them  as  hers. 
(Edgerton  agt.  TJiomas,  5  Sdd.  40 ;  Sherman  agt.  Elder,  24 
N.  Y.  R.  381 ;  Smith  agt.  Knapp,  27  Id.  277 ;  Buckley  agt. 
WeUs,  33  Id.  518 ;  and  Sammis  agt.  McLaugldin,  decided  in 
December,  1866.)  James  Cornwell,  the  husband,  is  estopped 
from  claiming  the  sleigh  as  his  property.  He  was  present 
at  the  time  of  the  levy  by  the  sheriff,  through  which  this 
plaintiff  claims,  and  turned  out  this  sleigh  to  the  sheriff,  as 
the  property  of  Harriet  Cornwell,  the  defendant  in  the  exe- 
cution. He  is  forever  precluded  from  setting  up  the  con- 
trary. There  is  no  pretence  that  the  title  to  the  sleigh  was 
in  any  other  person.  It  is,  therefore,  very  clear  that  the 
property  in  the  sleigh  was  in  Harriet  Cornwell. 

The  next  question  is,  has  that  title,  by  virtue  of  the  judg- 
ment, execution  and  sale,  been  vested  in  the  plaintiff?  In 
Miller  agt.  Eark  (24  N.  Y.  R.  110),  this  court  held  that  a  judg- 
ment, entered  upon  a  confession  not  authorized  by  the  Code, 
was  good  between  the  parties,  and  that,  when  the  property  of 
the  defendant  had  been  sold  under  an  execution  upon  such 
a  judgment,  the  purchaser's  title  cannot  be  impeached  by  a 
creditor  not  having  a  judgment  or  lien  on  the  property  at 
the  time  of  the  levy.  It  was  said,  in  the  opinion  of  one  of 
the  judges,  that  if  the  defendant  in  the  execution  chose  to 
adopt  the  form  of  confessing  a  judgment,  and  permitting  a 
sale  of  his  property  under  execution  thereon,  for  the  pur- 
pose of  paying  a  debt  owing  by  him,  it  was  not  perceived 
that  any  objection  could  be  taken  by  a  party  who  had 
acquired  a  subsequent  judgment  and  lien,  to  such  payment ; 
that  the  defendant  certainly  would  be  estopped  from  alleg- 
ing or  setting  up  that  the  judgment  was  not  valid,  or,  in 
other  words,  was  not  a  judgment ;  and  that,  after  he  stood 
by  and  saw  his  property  sold  under  an  execution  issued 
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under  it,  and  the  proceeds  paid  over  or  applied  upon  his 
debt,  he  would  be  estopped  from  recalling  such  payment. 
Judge  JAMES,  in  the  other  opinion  delivered  in  that  case, 
observed :  "As  between  the  parties  themselves,  however 
the  judgment  confessed  should  be  held  legal  and  valid ;  that 
being  so,  the  levy  and  sale  of  property  under  it  was  good,  as 
against  the  defendant  and  all  the  world,  except  judgment 
creditors  existing  and  having  a  lien  upon  his  property. 
Until  the  plaintiffs  recovered  their  judgment  against  Heth 
(the  person  confessing  the  judgment),  they  had  no  lien  upon 
his  property.  Until  then,  he  had  a  right  to  dispose  of  it,  or 
its  proceeds,  in  payment  or  satisfaction  of  his  debts,  or  in 
any  other  way  not  fraudulent." 

Again :  "  So  in  this  case,  the  debt  for  which  the  confes- 
sion was  given  being  bona  fide,  the  property  levied  upon 
might  have  been  carefully  applied  by  the  judgment  debtor, 
without  judgment,  to  the  payment  of  such  debt,  at  any  time 
before  the  plaintiff  in  this  suit  obtained  any  legal  or  equita- 
ble lien  thereon ;  and  the  proceeds  of  such  property  having 
been  applied  to  the  payment  of  such  bona  fide  debt,  through 
the  instrumentality  of  a  defective  judgment,  before  any 
legal  or  equitable  lien  was  obtained  upon  it  by  any  other 
creditor,  the  property  cannot  be  recalled,  nor  its  proceeds 
recovered,  by  a  subsequent  judgment  creditor,  although  the 
prior  judgment  is  void  as  to  him." 

A  brief  recurrence  to  the  facts  presented  by  the  record 
will  show  how  decisive  the  doctrine  of  this  case  is,  when 
applied  to  that  now  under  consideration.  Assuming,  for  the 
present,  that  the  sleigh  was  the  property  of  Harriet  Corn- 
well,  then  we  have  these  controlling  facts :  1.  That  she  was 
bonajide  indebted  to  Eichard  D.  Cornwell.  2.  That,  through 
the  instrumentality  of  a  judgment,  execution  and  sale 
thereon,  the  proceeds  of  this  sleigh,  realized  on  a  sale 
thereof  by  virtue  of  said  execution,  were  applied  in  part 
payment  of  said  debt.  3.  That  such  sale  took  place,  and 
proceeds  were  paid  over,  two  days  before  the  assessment 
roll  for  the  taxes  for  the  town  of  Homer  was  completed,  that 
being  done  on  the  18th  of  August,  1857.  The  tax  was  not 
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levied  and  imposed  until  the  annual  meeting  of  the  board 
of  supervisors  of  the  county  of  Cortland,  which,  in  that 
county,  takes  place  on  the  Tuesday  next  after  the  general 
election  in  each  year.  (22dm.  ed.  of  Stat.  vol.  1,  p.  339.) 

No  lien  for  this  tax,  upon  this  sleigh,  assuming  it  to  have 
been  the  property  of  Harriet  Cornwell,  was  acquired  until 
some  day  in  November,  1857.  At  this  time  all  her  right  and 
title  therein  had  been  disposed  of  in  payment  of  a  debt 
justly  due  and  owing  by  her ;  and,  on  the  authority  of  Mil- 
ler agt.  Eark  (ubi  supra),  we  must  hold  that  the  tax  was  no 
lien  on  this  particular  piece  of  property,  and  that  the 
defendant  acquired  no  title  thereto  by  virtue  of  the  tax  sale. 

It  is  now  contended,  on  the  part  of  the  defendant,  that,  so 
far  as  the  proof  shows,  the  sleigh  belonged  to  James  Corn- 
well,  the  husband  of  Harriet  Cornwell.  It  is  not  perceived 
how  this  position  shows  title  in  the  defendant. 

If  it  was  the  property  of  James  Cornwell,  it  clearly  could 
not  be  taken  and  sold  for  a  tax  imposed  and  levied  against 
Harriet  Cornwell.  The  tax  was  levied,  so  far  as  the  persons 
were  concerned,  against  Richard  D.  Cornwell  and  Harriet 
Cornwell,  as  composing  the  firm  of  R.  D.  Cornwell  &  Co. 
There  is  no  pretence  that  James  Cornwell  was  ever  a  mem- 
ber of  that  firm,  or  that  any  tax  was  levied  or  imposed 
against  him  or  upon  his  property.  The  warrant  to  the  col- 
lector only  authorized  him  to  seize  and  sell  the  property  of 
the  persons  whose  names  were  set  down  in  the  tax  lists,  and 
the  name  of  James  Cornwell  does  not  appear  there.  If, 
therefore,  the  sleigh  was  the  property  of  James  Cornwell, 
the  defendant  acquired  no  title  to  it  by  virtue  of  his  pur- 
chase at  the  tax  sale.  Again,  this  argument  has  no  perti- 
nency, except  to  establish  the  proposition  that  the  plaintiff 
acquired  no  title  by  virtue  of  his  purchase  on  the  execution 
sale,  on  the  judgment  against  Harriet  Cornwell.  But,  as 
already  remarked,  James  Cornwell  is  estopped,  by  his  act 
in  turning  out  to  the  sheriff  this  sleigh  as  the  property  of 
Harriet  Cornwell,  from  hereafter  setting  up  or  claiming 
that,  in  fact,  he  was  the  owner  of  the  sleigh.  The  defend- 
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ant  is  in  no  position  which  justifies  him  in  asserting  the 
ownership  of  the  sleigh  to  be  in  James  Cornwell. 

Upon  the  testimony  adduced  at  the  trial,  the  question 
legitimately  arose  whether,  at  the  execution  sale,  the  sleigh 
was,  in  fact,  purchased  by  the  plaintiff  in  the  execution, 
Kichard  D.  Cornwell.  The  judge,  therefore,  properly 
charged  the  jury  that  it  was  important  for  them  to  deter- 
mine which  made  the  purchase  ;  for  whichever  did  was  the 
owner  at  the  time  of  the  demand  and  conversion  ;  and  that, 
if  the  plaintiff  purchased  the  sleigh  for  himself,  and  he 
owned  it  when  he  demanded  it,  he  was  entitled  to  recover  ; 
but  if  the  plaintiff  purchased  the  sleigh  at  the  execution  sale 
for  Richard  D.  Cornwell,  and  as  his  agent,  and  said  Corn- 
well  owned  it,  then  the  jury  should  find  a  verdict  for  the 
defendant. 

In  all  these  propositions  the  learned  justice  was  undoubt- 
edly correct.  If  the  plaintiff  purchased  the  sleigh  for  him- 
self, and  on  his  own  account,  then  he  unquestionally  became 
the  owner  thereof,  and  it  was  a  matter  of  no  moment 
whether  the  plaintiff  in  that  execution  required  payment  of 
the  purchase  money  at  the  time  or  gave  him  credit  there- 
for. The  important  fact  appeared  that  the  defendant  in 
that  execution  had  credit  for  the  amount  of  the  bid,  on  the 
judgment  against  her.  The  plaintiff  in  that  judgment  was 
estopped  from  denying  the  fact  of  such  payment.  The  jury, 
therefore,  found,  as  a  fact,  that  the  plaintiff  himself  became 
the  purchaser  of  the  sleigh  at  the  execution  sale  ;  and  the 
conclusion  of  law  followed  that  he  thereupon  became  the 
owner  thereof.  The  judge  also  very  properly  left  it  to  the 
jury  to  find  whether  the  purchase  was  not  made  by  or  for 
Richard  D.  Cornwell.  If  it  had  been,  then  he  became  the 
owner  of  the  sleigh,  and  it  would  have  been  liable  to  seizure 
and  sale  for  payment  of  the  tax  levied  and  imposed  on  him 
and  Harriet  Cornwell  ;  and  the  defendant,  by  virtue  of  the 
tax  sale,  would  have  acquired  title  thereto.  In  such  case, 
as  the  judge  told  the  jury,  their  verdict  should  be  for  the 
defendant.  But  the  jury  ignored  this  view  of  the  case,  and 
found  that  the  plaintiff  had  himself  become  such  purchaser, 
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and  thereby  the  owner  of  the  sleigh,  and  consequently  enti- 
tled to  recover  the  damages  he  had  sustained  by  the  taking 
and  conversion  thereof  by  the  defendant. 

"We  have  assumed,  in  the  examination  of  this  case,  that 
the  tax,  and  the  sale  thereunder,  levied  and  imposed  upon 
Richard  D.  Cornwell  and  Harriet  Cornwell,  was,  in  all 
respects,  legal  and  regular.  In  the  view  we  take  of  this  case, 
we  do  not  deem  it  needful  to  express  any  opinion  upon  that 
question,  and  we  wish  to  be  distinctly  understood  as  express- 
ing none.  We  have  disposed  of  the  case  on  the  assumption 
that  the  tax  was  legal  and  the  sale  regular. 

The  exceptions  taken  to  the  admission  of  testimony  are 
wholly  unimportant  and  immaterial,  in  the  light  we  regard 
this  case.  The  only  exception  which  had  any  bearing  upon 
any  important  question  submitted  to  the  jury  was  the  admis- 
sion of  proof,  on  the  part  of  the  plaintiff,  that  he  had  an 
open  account  with  R.  D.  Cornwell,  the  plaintiff  in  the  exe- 
cution. Plaintiff,  by  his  bid  of  the  sleigh,  the  same  having 
been  accepted  by  the  sheriff  and  the  plaintiff  in  the  execu- 
tion, became  a  debtor  to  such  plaintiff  for  the  amount  of  his 
bid.  The  plaintiff,  by  crediting  such  amount  on  the  execu- 
tion, discharged  the  defendant  therein  from  such  sum,  and 
was  estopped  from  denying  payment  of  that  sum  by  her. 
For  the  purpose  of  showing  a  fact,  certainly  not  very  impor- 
tant, how  the  matter  was  adjusted  between  the  purchaser 
and  the  plaintiff  in  the  execution,  the  judge  permitted  the 
fact  that  there  was  an  open  account  between  them  to  be 
proved.  It  was  not  material  or  important,  and  its  admission 
is  no  ground  for  a  new  trial. 

Upon  a  careful  examination  of  the  whole  case,  I  am 
clearly  of  the  opinion  that  it  has  been  rightly  disposed  of, 
and  that  the  judgment  should  be  affirmed,  with  costs. 

POETEB,  J.,  took  no  part  in  the  decision ;  all  the  other 
judges  concurring. 

Judgment  affirmed. 
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COUKT  OF  APPEALS. 

ETHAN  E.  PRATT,  respondent  agt.  DEMAS  STRONG,  appellant. 

The  court,  on  appeal,  will  not  speculate,  upon  a  general  exception  to  the 
refusal  to  allow  evidence  to  be  given  in  answer  to  a  question,  to  see  if  some- 
thing material  might  not  have  grown  out  of  the  answer. 

It  is  not  enough  that  the  appellant's  counsel  is  able  to  state  a  case  on  the  argu- 
ment in  which  the  question  might  be  deemed  material.  He  should  do  that  at 
the  circuit,  so  that  the  judge  can  see  its  materiality. 

APPEAL  from  the  judgment  of  the  supreme  court  at  gene- 
ral term,  upon  denying  a  motion  for  a  new  trial  on  a  case 
and  exceptions  taken  by  the  defendant  at  the  circuit. 

The  facts  are  stated  in  the  opinion  of  the  court. 

PHILIP  S.  CROOKE,  for  the  appellant. 
C.  M.  BRIGGS,  for  the  respondent. 

MORGAN,  J.  The  plaintiff's  complaint  claimed  to  recover 
the  sum  of  $2,000,  and  interest  thereon  from  the  1st  of  Janu- 
ary, 1853,  collected  by  the  defendant  upon  a  demand  against 
certain  parties  in  California  for  the  account  of  the  plaintiff, 
which  he  had  neglected  and  refused  to  pay  over  to  the 
plaintiff,  although  requested  to  do  so.  Both  parties  were 
sworn  upon  the  trial,  and  gave  contradictory  evidence ; 
the  defendant  claiming  that  he  had  an  accounting  with  the 
plaintiff,  in  which  the  claim  in  suit  was  settled,  and  also  that 
he  had  never,  in  fact,  received  the  money.  The  plaintiff 
gave  evidence  tending  to  show  that  the  defendant  had 
received  the  money,  and  had  sought  to  conceal  the  fact  from 
him ;  and  also,  that  the  demand  belonged  to  him,  and  not 
the  defendant.  It  is  unnecessary  to  give  a  statement  of  the 
evidence  in  detail,  for  it  was  a  fact  for  the  jury  to  determine 
whether  the  plaintiff  owned  the  demand,  and  whether  the 
defendant  had  received  any  money  on  account  of  the  plain- 
tiff, which  he  had  neglected  to  pay  over.  The  jury  found 
that  the  defendant  had  collected,  on  account  of  the  plaintiff, 
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$920,  for  which  amount  they  rendered  a  verdict  for  the 
plaintiff,  with  interest  from  the  time  of  the  collection.  The 
evidence  is  quite  satisfactory  to  support  the  verdict. 

But  two  exceptions  were  taken  on  the  trial,  one  of  which 
is  not  noticed  in  the  appellant's  points,  and  will  not  be 
noticed  here.  The  other  exception  is  to  the  refusal  of  the 
judge  to  allow  the  defendant  to  answer  the  following 
question,  viz.:  "Why  did  you  not  receive  the  money?" 
(meaning  the  $920,  which  it  appears  Judge  ALDRICH  had 
transmitted  to  the  defendant  from  California,  and  which  was 
a  part  of  the  demand  for  which  this  action  was  brought).  It 
would  have  been  well  enough,  I  think,  to  have  allowed  the 
question  to  be  answered,  although  it  appears  from  the  case 
that  the  defendant  had  already  made  an  explanation,  and 
had  given  evidence  tending  to  show  that  the  money  had 
never  been  sent  to  him,  but  which  evidence  was  contradicted 
by  other  testimony,  and  disbelieved  by  the  jury.  It  is 
impossible  to  say  that  the  question  was  in  any  way  material 
to  the  defense,  without  its  being  made  more  pointed  and 
definite.  We  do  not  speculate  upon  a  general  exception  of 
this  character,  to  see  if  something  material  might  not  have 
grown  out  of  the  answer.  It  is  not  enough  that  the  appel- 
lant's counsel  is  able  to  state  a  case  on  the  argument 
hi  which  the  question  might  be  deemed  material.  He 
should  do  that  at  the  circuit,  so  that  the  judge  can  see  its 
materiality. 

The  judgment  should  be  affirmed,  with  ten  per  cent 
damages. 

All  the  judges  concurring. 

Judgment  accordingly. 
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SUPEEME  COUKT. 

ANN  WILGUS,  administratrix,  and  JOSEPH  ESTY  and  BENJA- 
MIN G.  FEEKIS,  administrators  of  the  goods,  &c.,  of  HENRY 
WILGUS,  deceased,  agt.  ABRAHAM  M.  BLOODGOOD. 

Application  to  this  court  for  leave  to  issue  execution  on  a  judgment  rendered 
therein,  need  not  be  made  before  the  lapse  of  five  years  from  the  entry  of  the 
judgment.  And  after  the  expiration  of  such  five  years,  leave  of  the  court  to 
issue  execution  on  the  judgment  is  unnecessary,  when  execution  has  been 
issued  on  the  judgment  within  the  five  years,  and  returned  unsatisfied  in  whole 
or  in  part. 

The  law  of  1850  explicitly  authorizes  the  issuing  of  execution  against  a  judgment 
debtor  after  the  expiration  of  one  year  from  his  death,  provided  the  surrogate 
makes  an  order  granting  permission  to  issue  such  execution ;  and  there  is  no 
provision  in  that  law  which  requires  the  owner  of  the  judgment  to  apply  to  the 
court  that  rendered  the  judgment  for  leave  to  issue  the  execution.  Reference 
must  be  had  to  the  Code  to  ascertain  when  an  application  should  be  made  to 
the  court  that  rendered  the  judgment  for  leave  to  issue  execution  thereon. 
(§284.) 

The  assignee  of  a  judgment  may  take  steps  to  enforce  it  by  execution,  untess 
some  good  objection  thereto  be  made  on  the  part  of  the  person  or  persons  who 
recovered  it. 

Broome  General  Term. 

Submitted  May,  1867 ;  decided  July,  1867. 

Present,  MASON,  BALCOM  and  BOAEDMAN,  Justices. 

APPEAL,  by  persons  interested  on  the  part  of  the  defend- 
ant, from  an  order  made  at  the  Tompkins  special  term,  in 
January,  1867,  granting  leave  to  issue  execution  on  the  judg- 
ment against  the  defendant. 

The  judgment  was  rendered  in  favor  of  the  plaintiffs, 
against  the  defendant,  on  the  13th  day  of  January,  1852,  in 
this  court,  for  $1,049.84.  In  March  of  that  year  an  execu- 
tion was  issued  on  the  judgment  to  the  sheriff  of  Tompkins 
county,  which  was  returned  unsatisfied,  except  as  to  the 
sum  of  $59.71.  The  defendant  died  intestate,  in  the  county 
of  Tompkins,  in  June,  1853,  leaving  no  personal  estate. 

No  part  of  the  judgment  has  been  paid,  except  the  above 
mentioned  sum  of  $59.71 ;  in  other  words,  the  affidavits 
used  on  the  motion  do  not  show  that  any  greater  sum  has 
been  paid  on  the  judgment. 

VOL.  XXXLTI.  19 
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One  Titus  made  the  motion  for  leave  to  issue  execution 
oil  the  judgment.  His  affidavit  shows  he  is  the  assignee  of 
the  judgment.  He  obtained  leave  of  the  surrogate  of  Tomp- 
kins  county  to  issue  execution  on  the  judgment,  in  Novem- 
ber, 1866,  against  any  lands,  tenements,  real  estate  or  chat- 
tels real,  upon  which  the  judgment  shall  be  a  lien,  either  at 
law  or  in  equity,  in  the  same  manner  and  with  the  same 
effect  as  if  the  defendant  were  still  living. 

Titus  claimed  that  the  defendant  left  real  estate  in  Tomp- 
kins  county,  upon  which  the  judgment  was  a  lien.  Notice 
of  his  motion  in  this  court,  for  leave  to  issue  execution,  was 
given  to  the  heirs  of  the  defendant,  one  of  whom  claims  to 
be  equitably  entitled  to  the  real  estate  left  by  the  defendant, 
and  claims  to  have  held  such  real  estate  adversely  under  an 
equitable  title  for  more  than  twenty  years  next  before  the 
time  Titus  made  his  motion  for  leave  to  issue  execution  on 
the  judgment. 

The  order  appealed  from  is,  "  that  execution  be  issued  in 
due  form  of  law  upon  said  judgment  for  the  amount  due 
thereon  and  interest,  against  any  property,  lands,  tenements, 
real  estate,  or  chattels  real,  upon  which  such  judgment  shall 
be  a  Hen,  either  at  law  or  in  equity,  in  the  same  manner  and 
with  the  same  effect  as  if  the  said  defendant  were  still 
living." 

WELLS  &  DONNELLY,  for  Titus. 

BEERS  &  HOWARD,  for  heirs  of  defendant  interested  in 
opposing  the  motion  for  leave  to  issue  execution. 

By  the  court,  BALCOM,  J.  The  law  of  1850  confers  autho- 
rity upon  the  surrogate,  after  the  expiration  of  one  year  from 
the  death  of  a  judgment  debtor,  to  grant  permission  to  issue 
execution  on  the  judgment  against  any  property,  lands,  ten- 
ements, real  estate,  or  chattels  real,  upon  which  such  judg- 
ment shall  be  a  lien,  either  at  law  or  in  equity.  (Laivs  of 
1850,  ch.  295,  p.  639.) 

Application  to  this  court  for  leave  to  issue  execution  on  a 
judgment  rendered  therein  need  not  be  made  before  the 
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lapse  of  five  years  from  the  entry  of  the  judgment ;  and  after 
the  expiration  of  such  five  years,  leave  of  the  court  to  issue 
execution  on  the  judgment  is  unnecessary,  when  execution 
has  been  issued  on  the  judgment  within  the  five  years,  and 
returned  unsatisfied  in  whole  or  in  part.  (Code,  §  284.) 

If  no  application  to  this  court  were  necessary  for  leave  to 
issue  execution  on  the  judgment,  in  this  case,  it  was  pru- 
dent for  the  owner  of  the  judgment  to  make  such  an  appli- 
cation, and  not  rest  the  validity  of  a  new  execution  on  the 
judgment  wholly  upon  the  permission  granted  by  the  sur- 
rogate. The  moving  party  has  followed  the  suggestion 
made  in  Alden  agt.  Clark  (11  How.  Pr.  K  209).  He  gave 
notice  of  his  application  to  all  persons  interested  in  the 
estate  left  by  the  defendant,  and  to  the  occupant  and  claim- 
ant of  the  real  estate  he  seeks  to  have  sold  by  virtue  of  a 
new  execution  on  the  judgment. 

The  law  of  1850  explicitly  authorizes  the  issuing  of  exe- 
cution against  a  judgment  debtor  after  the  expiration  of  one 
year  from  his  death,  provided  the  surrogate  makes  an  order 
granting  permission  to  issue  such  execution ;  and  there  is 
no  provision  in  that  law  which  requires  the  owner  of  the 
judgment  to  apply  to  the  court  that  rendered  the  judgment 
for  leave  to  issue  the  execution.  (Laws  of  1850,  p.  639.) 
Reference  must  be  had  to  the  Code  to  ascertain  when  an 
application  should  be  made  to  the  court  that  rendered  the 
judgment  for  leave  to  issue  execution  thereon.  (See  Code, 
§  284.) 

We  are  unable  to  see  any  valid  objection  to  the  assignee 
of  the  judgment  making  the  application  for  leave  to  issue 
execution  on  the  same.  The  presumption  is  that  the  plain- 
tiffs have  assented  to  the  use  of  their  names  in  the  proceed- 
ings ;  for  it  is  not  shown  that  they  object  thereto.  We  are 
of  the  opinion  the  assignee  of  a  judgment  may  take  steps  to 
enforce  it  by  execution,  unless  some  good  objection  thereto 
be  made  on.  the  part  of  the  person  or  persons  who  recov- 
ered it. 

It  is. possible,  if  not  probable,  that  some  person  or  persons 
interested  on  the  part  of  the  defendant  have  a  valid  claim  to 
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or  upon  the  real  estate  that  Titus  expects  to  sell  by  virtue 
of  the  execution  to  be  issued  on  the  judgment  in  the  case  ; 
and  I  think  it  is  proper  that  the  rights  of  such  person  or 
persons  should  be  protected  by  the  insertion  of  an  appro- 
priate clause  in  the  order  in  question.  For  this  reason  I  am 
of  the  opinion  the  order  appealed  from  should  be  so  modi- 
fied as  to  be  without  prejudice  to  the  legal  or  equitable 
rights  of  any  person  or  persons  in  or  to  any  of  the  real 
estate  left  by  the  defendant,  as  such  rights  may  be 
established  in  any  litigation  concerning  such  real  estate. 
But  my  brethren  are  of  the  opinion  the  order,  as  it  now  is, 
will  not  prejudice  the  legal  or  equitable  rights  of  any  person 
or  persons  in  or  to  any  of  the  real  estate  left  by  the  defend- 
ant, though  they  had  notice  of  the  application  for  leave  to 
issue  execution  on  the  judgment,  and  opposed  such  appli- 
cation. 

The  order  appealed  from  is  therefore  affirmed,  with  $10 
costs. 


COUKT  OF  APPEALS. 

ABTHUR  Du  Bois  and  others,  respondents  agt.  EGBERT  RAY 
and  others,  appellants. 

The  testator,  by  his  will,  vested  a  life  estate  in  his  property  in  hia  own  children, 
and  the  remainder  in  their  children.  At  the  time  of  hia  death  he  left  two  chil- 
dren ;  one  of  whom  since  that  time  has  died,  leaving  no  child  or  children. 

The  surviving  daughter,  although  married  for  several  years,  has  had  no  child, 
and  it  is  assumed  that  she  will  have  none.  In  the  event  of  her  dying  childless, 
the  question  arises,  whether  the  devise  over  to  the  children  of  his  brother  and 
sister,  in  a  subsequent  clause  of  the  will,  is  valid  and  lawful  ? 

The  sixth  clause  of  the  will  in  which  such  devise  is  made  is  in  these  words :  "  In 
case  I  have  no  child  or  children  living  at  the  time  of  my  death,  or  no  posthu- 
mous child,  or  hi  case  such  child  or  children  should  die  without  lawful  issue, 
and  thus  I  should  have  no  lineal  descendants,  I  give,  devise  and  bequeath  my 
whole  estate,  real  and  personal,  to  the  children  whom  my  brother,  Robert  Ray, 
and  my  sister,  Mary  King,  may  leave,  or  the  child  or  children  of  any  who  may 
die  before  me  (such  child  or  children  to  inherit  only  its  father's  or  mother's 
share),  to  be  divided  equally  and  in  equal  parts  among  such  children  per  capita, 
and  not  per  stirpes,  when  the  eldest  of  such  children  shall  have  attained  the  age 
of  thirty-four  years ;  each  child  who,  at  the  tune  of  such  division,  may  be  under 
age,  to  receive  hia  or  her  portion  on  reaching  the  age  of  twenty-one  years." 
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Held,  that  if  this  clause  of  the  will  is  adhered  to  in  its  literal  and  exact  terms,  the 
alienation  of  the  estate  is  not  only  suspended  upon  the  lives  of  the  two  daugh- 
ters of  the  testator,  but  also  upon  the  lives  of  his  brother  and  sister,  making  the 
suspension  of  alienation  depend  upon  four  lives  in  being  at  the  time  of  its  crea- 
tion, contrary  to  the  statute. 

For  if  the  takers  are  unascertained  until  after  the  death  of  the  brother  and  sister, 
that  is,  are  dependent  upon  the  contingency  of  those  they  may  leave  at  the 
time  of  their  death  respectively,  then  the  estate  is  suspended  until  the  happen- 
ing of  those  contingencies. 

Held,  that  the  language  used  by  the  testator  is  clear  and  appropriate  to  indicate 
what  disposition  he  intended  to  make  of  his  estate,  as  manifest  from  the  whole 
framework  of  tho  will ;  and  it  is  very  apparent  that  he  used  the  words  "  may 
leave"  in  the  sense  of  "may  have,"  in  the  sixth  clause,  and  that  this  construc- 
tion must  be  established  to  give  effect  to  the  evident  intention  of  the  testator ; 
as  it  is  to  be  presumed  that  he  intended  to  make  a  legal  disposition  of  his 
estate,  and  not  a  void  or  illegal  one. 

Held,  also,  that  all  the  children  of  the  brother  and  sister  of  the  testator,  named  in 
his  will,  living  at  the  time  of  the  testator's  death,  and  any  child  or  children  of 
any  such  deceased  nephew  or  niece,  living  at  his  death,  took  a  vested  remainder 
in  fee  in  the  estate  devised,  subject  to  the  life  estates  of  the  testator's  two 
daughters,  and  subject,  also,  to  be  wholly  divested  upon  either  of  said  daugh- 
ters dying  leaving  lawful  issue,  and  subject,  also,  to  the  opening  thereof  to  let 
in  any  children  of  his  said  brother  and  sister  born  after  the  death  of  the 
testator. 


March  Term,  1866. 

THIS  action  was  commenced  for  the  purpose  of  obtaining 
a  construction  of  the  last  will  and  testament  of  Kichard  Bay, 
deceased. 

The  testator  was  a  resident  of  the  city  of  New  York,  a 
lawyer  by  profession,  and  possessed  of  a  large  real  and  per- 
sonal estate. 

The  will  under  consideration  bears  date  March  22,  1834, 
at  which  time  the  testator  had  one  child,  named  Elizabeth 
Sarah,  and  his  wife,  Mary  B.  Ray,  was  then  and  still  is  liv- 
ing. On  the  9th  of  February,  1835,  the  testator  had  another 
daughter  born,  named  Mary  Rebecca,  who  is  now  living, 
and  is  the  wife  of  the  plaintiff,  Du  Bois.  The  testator 
departed  this  life  on  the  21st  day  of  March,  1836,  leaving 
his  will  in  full  force,  and  his  said  wife  and  two  daughters  him 
surviving. 

On  the  2d  day  of  April,  1840,  the  said  Elizabeth  Sarah 
Bay  died  under  age,  unmarried  and  intestate,  leaving  her 
sister,  Mary  Bebecca,  the  only  child  of  the  testator. 
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M.  S.  BIDWELL,  for  the  appellants. 
D.  LORD,  for  the  respondents. 

DAVIES,  Ch.  J.  The  questions  presented  for  examination 
and  decision  arise  upon  the  sixth  clause  of  the  will,  which  is 
in  these  words :  "  In  case  I  have  no  child  or  children  living 
at  the  time  of  my  death,  or  no  posthumous  child,  or  in  case 
such  child  or  children  should  die  without  lawful  issue,  and 
thus  I  should  have  no  lineal  descendants,  I  give,  devise  and 
bequeath  my  whole  estate,  real  and  personal,  to  the  children 
whom  my  brother,  Robert  Bay,  and  my  sister,  Mary  King, 
may  leave,  or  the  child  or  children  of  any  who  may  die 
before  me  (such  child  or  children  to  inherit  only  its  father's 
or  mother's  share),  to  be  divided  equally  and  in  equal  parts 
among  such  children  per  capita  and  not  per  stirpes,  when  the 
eldest  of  such  children  shall  have  attained  the  age  of  thirty- 
four  years;  each  child  who,  at  the  time  of  such  division, 
may  be  under  age,  to  receive  his  or  her  portion  on  reaching 
the  age  of  twenty-one  years. 

The  testator  had,  by  previous  provisions  of  his  will,  vested 
a  life  estate  in  his  own  children,  and  the  remainder  in  their 
children.  At  the  time  of  the  testator's  death,  as  already 
observed,  he  left  two  children,  and  had  no  posthumous  child, 
and  one  of  said  children  has  since  deceased,  leaving  no  child 
or  children. 

The  survivor,  although  married  for  several  years,  has  had 
no  child,  and  it  is  assumed  that  she  will  have  none.  In  the 
event  of  her  dying  childless,  and  thus  the  testator  should 
have  no  lineal  descendants,  the  question  arises,  whether  the 
devise  over  to  the  children  of  Robert  Ray  and  Mary  King  is 
valid  and  lawful  ? 

The  testator  is  to  be  deemed  as  speaking  at  the  time  of 
his  death,  and  it  is  quite  clear,  from  the  whole  will,  that  his 
expectations  and  intentions  were,  that  his  children  should 
have  the  use  and  advantages  of  his  estate  during  their 
lives,  and  if  they,  or  either  of  them,  left  issue,  then  the 
estate  was  to  vest  in  such  issue  absolutely.  But,  in  the 
event  that  they  should  die  without  lawful  issue,  and  thus  he 
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shoTild  have  no  lineal  descendants,  then  it  was  his  intention 
and  desire  that  his  estate  should  go  to  the  children  of  his 
brother  and  sister  per  capita  and  not  per  stirpes;  that  is,  that 
each  of  said  children  should  have  an  equal  part  or  portion 
of  his  said  estate,  and  if  either  of  said  children  should  die 
before  him,  then  the  child  or  children  of  the  one  so  dying 
was  to  inherit  only  its  parents'  share,  and  was  to  take  and 
h5ve  such  share. 

At  the  testator's  death,  therefore,  his  two  surviving 
daughters  had  a  life  estate  in  his  property  thus  devised,  and 
each  of  the  children  of  his  brother  and  sister,  living  at  his 
death,  and  the  child  or  children  of  any  such  who  may  have 
theretofore  died,  had  a  vested  remainder  therein,  subject  to 
be  wholly  divested  by  either  of  his  said  daughters  leaving 
lawful  issue  at  the  time  of  her  death. 

The  alienation  of  the  estate  was  undeniably  suspended 
during  the  lives  of  the  two  daughters ;  and  if  it  was  thus 
only  suspended  upon  two  lives  in  being  at  the  time  of  its 
creation,  it  could  so  lawfully  be  done. 

But  it  is  contended,  on  the  part  of  the  plaintiffs,  that  it 
was  further  suspended  until  the  termination  of  the  lives  of 
the  brother  and  sister  of  the  testator,  and  if  so  suspended, 
that  such  suspension  is  unlawful  and  void. 

If  the  testator  has  suspended  the  alienation  of  his  estate 
for  more  than  two  lives,  it  follows,  of  course,  that  such  pro- 
vision of  his  will  is  unlawful,  and  cannot  be  sustained. 

This  argument  is'  based  upon  the  language  used  by  the 
testator,  and  if  we  adhere  to  its  literal  and  exact  terms,  it 
must  be  conceded  that  the  alienation  of  the  estate  is  not 
only  suspended  upon  the  lives  of  the  two  daughters  of  the 
testator,  but  also  upon  the  lives  of  his  brother  and  sister. 
For,  if  the  takers  are  unascertained  until  after  the  death  of 
the  brother  and  sister ;  in  other  words,  are  dependent  upon 
the  contingency  of  those  they  may  leave  at  the  time  of  their 
death  respectively,  then  the  estate  must  necessarily  be  sus- 
pended until  the  happening  of  those  contingencies.  The 
devise  and  bequest  are  to  the  children  whom  the  brother 
and  sister  may  leave,  and  to  the  child  or  children  of  such 
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child  as  may  have  died  during  the  lifetime  of  the  testator, 
living  at  the  time  of  his  death. 

If  these  -words,  "  may  leave,"  can,  consistently  \vith  rules 
of  law  and  canons  of  construction,  be  read  "may  have," 
then  all  embarrassment  is  removed,  and  full  effect  can  be 
given  to  what  was  the  manifest  and  evident  intention  of  the 
testator.  The  language  used  by  him  is  clear  and  appropri- 
ate to  indicate  what  disposition  he  intended  to  make  of  his 
estate.  This  is  manifest,  also,  from  the  whole  framework  of 
the  will.  In  the  first  place,  he  intended,  beyond  all  ques- 
tion, that  his  two  daughters  should  only  have  a  life  estate 
in  his  property ;  and  that,  in  the  event  they  or  either  of 
them  left  issue,  such  issue  was  to  take  the  same  absolutely. 
Such  issue  failing,  and  thereby  the  -testator  having  "no 
lineal  descendants,"  then  he  desired  the  estate  to  go  to  the 
children  of  his  brother  and  sister ;  or  in  the  event  that  either 
of  those  children  should  have  died  before  him,  leaving  a 
child  or  children,  then  such  child  or  children  was  to  have 
and  take  its  parents'  share. 

In  this  connection,  it  is  very  apparent  that  the  testator 
used  the  words  "may  leave"  in  the  sense  of  "may  have;" 
for  he  directs  that  the  child  or  children  of  either  his  brother 
or  sister,  who  may  have  died  during  his  lifetime,  and  leaving 
issue,  should  take  its  parents'  share.  What  share,  unless  it 
be  that  portion  of  the  estate  its  parent  would  have  taken  if 
living  at  the  period  of  the  testator's  death  ?  It  would  thus 
appear  that  the  testator  contemplated  this  period  as  that  at 
which  his  estate  should  vest  in  his  nephews  and  nieces  and 
their  issue,  subject  to  be  wholly  divested  by  his  daughters, 
or  either  of  them,  leaving  issue.  Such  a  disposition  of  the 
estate  of  the  testator  would  seem  to  be  natural,  obvious  and 
just ;  and  if  the  manifest  intent  of  the  testator  can  be  sus- 
tained, without  violating  any  established  principle  of  law,  it 
is  the  duty  of  the  court  to  give  it  effect  and  to  uphold  the 
will.  It  is  to  be  presumed  that  the  testator  intended  to 
make  a  legal  disposition  of  his  estate,  and  not  a  void  or  ille- 
gal one.  Intestacy  is  what  he  never  intended  or  contem- 
plated. It  is  the  duty  of  the  court  to  give  to  the  language 
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used  such  construction  as  will  make  the  instrument  or  lim- 
itation legal  and  valid,  if  it  can  be  done  in  harmony  with 
well  settled  rules,  with  the  manifest  intent,  and  adjudi- 
cated cases,  rather  than  such  construction  as  will  render 
them  illegal  and  nugatory. 

Lord  COKE  says  that  it  is  a  general  rule  that,  "  whenso- 
ever the  words  of  a  deed,  'or  of  the  parties  without  a  deed, 
may  have  a  double  intendment,  and  the  one  standeth  with 
law  and  right,  and  the  other  is  wrongful  and  against  law, 
the  intendment  that  standeth  with  law  shall  be  taken." 
(Co.  LiU.  42,  a.  &.)  In  the  Case  of  the  Earl  of  Clanrickard, 
Lord  HOBAET  said,  "  and  here  first  I  do  exceedingly  com- 
mend the  judges  that  are  curious  and  almost  subtile,  astuti 
(which  is  the  word  used  in  the  Proverbs  of  Solomon  in  a 
good  sense,  when  it  is  to  a  good  end),  to  invent  "reasons  and 
means  to  make  acts  according  to  the  just  intent  of  the  par- 
ties, and  to  avoid  wrong  and  injury  which  by  rigid  rules 
might  be  wrought  out  of  the  act."  (Hobart,  277,  &.) 

In  Formereau  agt.  Formereau  (3  Atk.  314),  Lord  HABD- 
WICKE  said  :  "  I  am  of  Lord  HABCOUET'S  opinion  upon  the 
reason  of  the  thing.  People  frequently  differ  in  expression, 
though  they  mean  the  same  thing ;  and  it  would  be  constru- 
ing"wills  by  too  great  a  nicety  to  lay  weight  upon  such  strict 
forms  of  words,  when  the  meaning  is  plain."  And  the  mar- 
ginal note  to  this  case  is :  "  There  may  be  a  difference  of 
expression  in  wills,  although  the  same  thing  is  meant,  and 
to  lay  weight  on  strict  forms  of  words,  when  the  meaning  is 
plain,  would  be  construing  wills  with  too  great  nicety." 

In  another  case,  it  has  been  said :  "  Hence,  when  words 
are  capable  of  a  two-fold  construction,  even  in  the  case  of  a 
deed  (and  much  more  of  a  will),  it  is  just  and  reasonable 
that  such  construction  should  be  received  as  tends  to  make 
it  good."  Per  Lord  TALBOT,  in  Atkinson  agt.  Hutchinson  (3 
P.  Wms.  260.)  And  this  rule  is  repeated  with  approbation 
by  Mr.  Justice  LAWRENCE,  in  Thelluson  agt.  Woodford  (4  Ves. 
312.)  So,  also,  by  Mr.  Justice  Sutherland,  in  Grover  agt. 
Wdkeman  (11  Wend.  193.)  (See  Mason  agt.  Jones,  2  Barb. 
S.  C.  244.) 
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Chancellor  WALWORTH,  in  Butler  agt.  Butler  (3  Barb.  CJt. 
310),  declares  the  rule  to  be  that,  in  the  construction  of 
wills,  if  the  language  of  the  testator  is  such  that  it  may  be 
construed  in  two  different  senses,  one  of  which  would  render 
the  disposition  mads  of  his  property  illegal  and  void,  and  the 
other  would  render  it  valid,  the  court  should  give  that  con- 
struction to  his  language  which  will  make  the  disposition  of 
his  property  effectual.  Chief  Justice  WILMOT,  in  delivering 
the  unanimous  opinion  of  all  the  judges  of  England,  in  the 
house  of  lords,  says :  "As  the  law  has  been  now  settled 
about  a  century,  and  universally  known,  it  ought  to  appear 
clearly  and  explicitly  that  the  testator  meant  an  illegal  lim- 
itation. The  proof  of  such  an  intention  lies  upon  the  party 
who  asserts  it.  If  that  intention  does  not  appear,  if  there  is 
the  least  doubt  about  it,  the  presumption  would  be  that  he 
meant  a  disposition  he  was  enabled  to  make  by  the  rules  of 
the  law,  and  not  a  disposition  condemned  by  the  law.  If  the 
legal  supposition  is  to  prevail  that  every  man  knows  the  law, 
no  man  in  his  senses  could  intend  to  do  what  he  knew  he 
could  not  do  ;  and  to  see  what  lie  did  intend,  I  will  examine 
the  will,  for  the  intent  and  meaning  of  the  will  is  the  question." 
(Reiley  agt.  Fowler,  Wilmotfs  opinion,  298.)  And,  in  the 
same  case,  he  also  says :  "  Therefore,  courts  make  the 
words  follow  the  intention,  enlarge,  abridge,  transpose,  do 
anything  to  reach  the  intention,  when  they  are  sure  they  see 
and  know  it."  (See  also  Toionsend  agt.  Stearns,  32  N.  T.  JR. 
209.) 

Applying  the  doctrine  of  these  cases  to  the  clause  of  the 
will  now  under  consideration,  it  is  plainly  our  duty  to  give 
such  a  construction  to  the  particular  language  used  in  it  (if 
the  same  can  consistently  be  found  to  have  a  doubtful  or  a 
two-fold  meaning)  as  will  render  the  disposition  made  by  the 
testator  of  his  property  effectual  and  consistent  with  his 
intention,  rather  than  by  following  a  literal  reading  of  it, 
thwart  his  intention,  and  render  nugatory  and  void  the  lim- 
itation. 

As  already  observed,  it  is  clear  that  the  testator  did  not 
intend  to  vest  absolutelv  his  estate  in  either  of  his  children. 
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In  the  event  of  their  dying  without  issue,  it  was  undeniably 
his  will  that  his  property  should  go  to  his  nephews  and 
nieces,  and  to  the  children  of  such,  if  any,  who  may  have  died 
before  his  death.  If  the  construction  contended  for  by  the 
plaintiffs  be  the  correct  one,  then  the  estate  was  suspended 
not  only  for  the  lives  of  the  testator's  two  daughters,  but 
also  upon  the  lives  of  his  brother  and  sister,  as  it  is  certain 
that  it  could  not  be  ascertained  who  they  might  leave  until 
both  of  them  should  have  died.  This  the  testator  must  have 
well  known  could  not  have  been  done,  as  the  alienation  of 
the  estate  could  legally  be  only  suspended  for  two  lives,  and 
an  attempt  to  suspend  it  for  four  lives  would  render  the  lim- 
itation null  and  void  and  create  an  intestacy.  We  should 
not,  therefore,  adopt  a  construction  which  will  suspend  the 
vesting  of  the  estate  in  the  nephews  and  nieces  living  at  the 
time  of  the  testator's  death,  until  the  decease  of  his  brother 
and  sister,  unless  imperatively  compelled  to  do  so  by  the 
language  used  by  him,  and  which  we  cannot  be  permitted 
to  use  in  any  other  sense. 

The  law  favors  the  vesting  of  estates,  and  the  testator 
clearly  indicated  that  the  share  or  portion  of  every  nephew 
or  niece  who  may  have  died  before  him  should  vest  abso- 
lutely, on  his  death,  in  any  child  or  children  of  such  nephew 
or  niece  living  at  his  decease.  Such  construction  is,  there- 
fore, to  be  adopted  as  will  effect  the  vesting  of  the  whole 
estate,  rather  than  that  which  will  suspend  the  ownership  to 
another  and  indefinite  period,  especially  as  the  one  is  legal 
and  the  other  would  be  illegal  and  void.  (Doe  agt.  Provost, 
4  Johns.  65 ;  Moore  agt.  Lynes,  25  Wend.  126 ;  1  Yes.  Sr. 
114.) 

By  the  terms  of  the  sixth  clause  of  the  will,  the  estate  was 
to  be  divided  in  the  event  of  its  going  over,  on  the  failure 
of  lineal  descendants,  when  the  eldest  of  the  children  of  his 
brother  and  sister  should  attain  the  age  of  thirty-four  years. 
It  was  to  be  divided  equally  and  into  equal  parts  among  such 
children,  and  among  the  child  or  children  living  at  the  tes- 
tator's death  of  any  who  should  have  died  before  him.  These 
were  the  persons  in  whom  the  remainder  was  vested  upon 
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the  death  of  the  testator.  If  the  words  "  may  leave "  be 
construed  in  their  literal  and  exact  meaning,  it  is  submitted 
that  the  result  would  then  be  that  the  after-born  children 
of  the  brother  and  sister  of  the  testator  would  be  let  in  and 
participate  as  remaindermen.  In  this  sense  the  words  "  may 
leave  "  may  be  regarded  as  synonymous  with  "  begotten  " 
or  "  to  be  begotten."  They  indicate  and  embrace  all  the 
children  born  or  to  be  born  of  the  testator's  brother  or  sis- 
ter ;  and  in  such  case,  if  there  had  been  only  one  nephew  or 
niece  living  at  the  death  of  the  testator,  the  estate  would 
vest  in  that  one,  and  would  open  to  take  in  after-born  chil- 
dren. (Cook  agt.  Cook,  2  Verm.  545.) 

In  Doe  agt.  Provost  (supra),  the  devise  by  the  testator  was 
to  his  daughter  for  life,  and  immediately  after  her  death 
unto  and  among  all  and  every  such  child  and  children  as  his 
said  daughter  should  lawfully  have  begotten  at  the  time  of 
her  death.  The  court  held,  that,  upon  the  decease  of  the 
devisor,  the  daughter  took  an  estate  for  life,  and  her  four 
children,  then  living,  took  a  vested  remainder  in  fee ;  and  in 
case  there  had  been  any  after-born  child  or  children  of  the 
daughter,  the  remainder  wonld  have  opened  for  their  benefit, 
so  that  the  property,  in  the  language  of  the  will,  "  might  be 
equally  divided  between  them,  share  and  share  alike." 

But  it  may  be  contended  that  the  language  and  intent  of 
this  will  indicated  that  the  testator  had,  in  his  mind,  a  dis- 
position of  his  estate  which  was  to  be  operative  at  the  time 
of  his  death,  and  that  the  beneficiaries  were  to  be  then 
designated  and  known,  and  were  so,  in  fact.  An  evidence 
of  this  is  found  in  the  careful  provision  for  a  posthumous 
child.  Then  follows  the  direction  that,  on  failure  of  his 
lineal  descendants,  that  the  estate  should  go  to  his  col- 
laterals. 

All  the  children  of  his  brother  and  sister,  living  at  his 
death,  were  to  take  equal  parts  per  capita  and  not  per  stirpes  ; 
and  such  of  those  children  as  should  have  died  prior  to 
his  death,  leaving  children;  had  provision  made  for  their 
child  or  children,  who  were  to  take  the  share  of  his  or  their 
parents.  What  share  ?  Undoubtedly  the  share  his  or  their 
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parents  would  have  taken  if  living  at  the  time  of  the  testa- 
tator's  death.  There  is  a  clear  and  unmistakable  intention 
of  the  testator  that  the  shares  of  the  nephews  and  nieces 
were  then  to  be  designated  and  known.  They  each  then 
had  their  share ;  otherwise  there  is  no  meaning  in  the  lan- 
guage used,  when  speaking  of  those  who  were  to  take,  for, 
in  the  event  any  nephew  or  niece  had  died  before  him,  he  says, 
"such  child  or  children  to  inherit  only  its  father's  or 
mother's  share." 

This  language  has  no  force,  except  on  the  assumption  that 
the  testator  intended  that,  at  the  time  of  his  death,  each 
nephew  and  niece  would  take  a  portion  of  his  estate,  which 
he  designated  as  his  or  her  sJiare. 

On  the  assumption  that  the  estate  was  not  to  vest  until 
the  death  of  the  brother  and  sister,  it  is  to  be  observed  that 
no  disposition  has  been  made  of  the  income  of  it  after  the 
termination  of  the  life  estates  of  the  testator's  children,  they 
dying  without  issue,  and  until  the  death  of  both  the  brother 
and  sister.  If  the  testator  had  not  contemplated  a  vesting 
of  his  estate  at  the  time  of  his  death,  it  is  quite  difficult  to 
conceive  any  motive  for  the  omission  to  make  such  disposi- 
tion during  that  period.  In  a  carefully  prepared  will  like 
the  present,  by  an  intelligent  and  professionally  educated 
man,  it  cannot  be  doubted  that  such  a  contingency  must 
have  presented  itself  to  his  mind,  if  he  had  intended  to  have 
suspended  the  ownership  of  his  estate  upon  the  lives  of  his 
brother  and  sister. 

The  omission  of  any  disposition  of  the  income  of  the  estate 
during  the  lives  of  the  brother  and  sister,  and  after  the  ter- 
mination of  the  life  estates,  furnishes,  with  the  other  circum- 
stances of  the  case,  controlling  evidence  that  the  testator 
never  intended  that  there  should  be  any  suspension  of  the 
ownership  of  his  estate  beyond  the  lives  of  his  own  children. 
The  limitation  to  the  children  of  his  brother  and  sister,  in 
connection  with  that  to  the  child  or  children  of  any  who 
died  before  him,  taking  his  or  her  parents'  share,  clearly 
points  out  the  period  of  the  testator's  own  death  as  that  at 
which  it  was  to  be  determined  who  should  take  the  estate 
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on  failure  of  his  lineal  descendants.  He  thus  designated 
persons  known  to  him,  and  who  he  had  himself  selected  as 
the  recipients  of  his  bounty.  He  contemplated  that  they 
would  be  in  existence,  and  failing  his  own  descendants,  the 
natural  objects  of  his  affection  and  solicitude.  It  cannot  be 
denied  that  these  views  conflict  with  the  literal  and  strict 
reading  of  the  language  used  by  the  testator,  if  we  give  to 
the  word  "  leave,"  as  used  by  him,  the  signification  that  it 
was  intended  to  designate  only  those  children  which  his 
brother  and  sister  might  leave  at  their  death.  Such  a  read- 
ing of  the  words  used  seems  to  me  clearly  inconsistent  with 
the  declared  intent  and  purposes  of  the  testator,  as  mani- 
fested by  the  tenor  and  provisions  of  the  whole  will.  The 
testator  certainly  did  not  use  the  word  "leave"  in  this 
sense.  This,  it  is  thought,  has  been  already  demonstrated, 
and  that  he  used  it  as  identical  in  meaning  with  the  word 
"  have,"  intending  thereby  to  designate  the  children  of  his 
brother  and  pister,  which  they  might  have  at  his  death. 
Such  a  construction  makes  the  will  harmonious,  consistent 
with  itself  in  all  its  parts,  effectuating  the  obvious  intentions 
of  the  testator,  and  making  legal  and  valid  what  would 
otherwise  be  illegal  and  void. 

It  is  always  assumed,  as  a  rule  of  construction,  that  the 
testator  knew  the  law,  and  we  are  also  to  assume  that  he 
desired  to  make  legal  and  effectual  disposition  of  his  pro- 
perty. If,  therefore,  the  language  used  by  him  is  capable 
of  a  reading  consistent  with  the  law,  it  is  our  plain  and 
imperative  duty  to  give  it  that  reading.  The  intent  to  fix 
the  time  of  his  death  as  the  period  for  the  designation  of  the 
persons  who  were  ultimately  to  take  under  his  will  being 
clear,  and  the  legal  necessity  that  that  period  should  be  thus 
fixed,  led  to  the  inevitable  conclusion  that  the  testator  fixed 
in  his  own  mind  that  period  as  the  one  at  which  it  was  to  be 
determined  who  should  take.  It  was  those  children  of  his 
brother  and  sister  then  left,  and  the  child  or  children  of  such 
as  had  then  died  leaving  issue,  such  child  or  children  taking 
the  share  its  parent  would  have  taken  if  living  at  the  time. 
Such  children  of  his  brother  or  sister  as  had  died  before  the 
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testator,  were  not  left,  and  therefore  not  takers  under  the 
will.  It  was  those  onlj  left  at  the  time  who  were  to  take, 
and  the  issue  of  such  as  had  previously  died. 

It  is  obvious  that  a  literal  reading  of  this  clause  would 
entirely  fail  to  give  effect  to  the  testator's  intentions.  Such 
literal  reading  would  give  the  estate,  in  the  event  of  the  fail- 
ure of  his  lineal  descendants,  to  the  children  of  his  brother 
and  sister,  or  to  the  child  or  children  of  such  as  may  have 
died  prior  to  the  testator's  death.  Now,  he  certainly  never 
intended  to  have  made  an  alternative  disposition  of  his 
estate,  by  which  a  grandnephew  or  niece  could  take  the 
whole  estate,  to  the  exclusion  of  his  numerous  nephews  and 
nieces.  Such  a  reading  would  be  an  absurdity,  and  we  are, 
therefore,  compelled  to  read  or  as  and  in  this  connection,  to 
give  effect  to  the  plain  and  obvious  intent  of  the  testator. 
Such  construction  is  rendered  imperative  by  the  restriction 
that  the  child  or  children  of  a  deceased  nephew  or  niece 
should  take  only  its  parents'  share.  The  word  and  is  there- 
fore to  be  substituted  for  the  word  or,  and  the  authorities 
abundantly  sustain  such  an  alternative.  (Roome  agt.  Phil- 
lips, 24  N.  Y.  R.  465,  and  cases  there  cited.) 

It  follows  from  the  considerations  and  authorities  already 
referred  to,  that,  to  effectuate  the  testator's  intention,  we 
are  authorized  to  give  the  most  liberal  construction  to  the 
word  "  leave,"  and  read  it  as  though  the  word  "  have  "  had 
been  written  instead.  To  give  full  effect  to  such  intention 
of  a  testator,  words  and  limitations  may  be  transposed,  sup- 
plied or  rejected. 

Chancellor  WALWOBTH  enunciates  this  doctrine  in  Pond 
agt.  Sergh  (10  Paige,  152),  citing  numerous  authorities  to 
sustain  it.  He  says  the  cases  are  numerous  which  show 
that  eminent  judges  have,  in  many  instances,  taken  much 
greater  liberties  in  construing  wills  to  effect  the  testator's 
intention,  than  we  are  called  upon  to  take  in  the  present 
case  to  accomplish  the  same  object. 

The  case  of  Hogg  agt.  Mogg  (1  Mer.  654)  is  a  notable  one. 
There  a  testator  devised  his  estate  to  trustees,  to  pay  the 
income  thereof  to  the  support  of  the  children  of  his  daugh- 
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ter,  Sarah  Mogg,  during  her  and  their  lives,  and  the  life  of 
the  survivor  of  them,  and,  after  their  decease,  he  devised  the 
estate  "  to  the  lawful  issue  of  such  children,"  as  "  tenants  in 
common."  At  the  death  of  the  testator,  his  daughter,  Sarah 
Mogg,  had  four  children,  and  after  his  death  she  had  five 
more.  After  argument  by  distinguished  counsel,  it  was  held 
and  certified  to  the  court  of  chancery,  by  the  judges  of  the 
queen's  bench,  and  such  certificate  was  approved  of  by  Sir 
William  Grant,  master  of  the  rolls.  1.  That  all  the  nine 
children  of  Sarah  Mogg  were  entitled  to  share  in  the  income. 
2.  That,  on  the  death  of  the  survivor  of  these  nine  children, 
the  estate  vested  in  the  issue  of  the  four  children  who  were 
living  at  the  testator's  death,  to  the  exclusion  of  the  issue 
of  the  five  children  born  afterward.  It  is  to  be  observed 
that  the  language  used  as  to  the  limitation  applied  to  the 
issue  of  such  children  as  were  to  participate  in  the  rents  and 
income  during  their  lives ;  but  the  construction  given  to  it 
by  the  judges  and  the  master  of  the  rolls  confined  the  lim- 
itation over  to  the  issue  of  a  part  of  such  children,  namely, 
to  the  issue  of  the  children  born  before  the  death  of  the  tes- 
tator. If  it  had  been  construed  as  a  limitation  to  the  issue 
of  all  the  children  of  Sarah  Mogg,  it  would  have  created  an 
illegal  perpetuity,  and  would,  therefore,  have  been  void, 
because  it  would  have  rendered  the  estate  inalienable  dur- 
ing li ves  not  in  being  at  the  testator's  death.  But,  by  giving 
to  the  language  used  a  construction  contrary  to  the  literal 
and  ordinary  meaning  of  it,  yet  obviously  in  harmony  with 
the  testator's  intention  to  make  a  valid  disposition  of  his 
estate,  the  limitation  was  reconciled  with  the  law  and  car- 
ried into  effect. 

The  following  cases,  I  think,  fully  sustain  the  construc- 
tion which,  in  my  opinion,  should  be  given  to  the  present 
will :  Woodcock  agt.  Duke  of  Dorset,  3  Brown  Ch.  569 ;  Hope 
agt.  Lord  Clifton,  6  Ves.  499 ;  Powis  agt.  Burdett,  9  Id.  428 ; 
Maitland  agt.  Chalie,  6  Mad.  153 ;  In  re  Tookey's  Trust,  11 
Eng.  L.  &  Eq.,  60 ;  Collin  agt.  CoUin,  1  Barb.  Ch.  630.  In 
some  of  these  cases  the  proper  signification  to  be  given  to 
the  words  "  leaving  "  or  "  leave  "  is  considered,  and  the  cir- 
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cumstances  under  wliich,  to  give  effect  to  the  testator's 
intention,  the  words  "  having  "  or  have  "  may  be  substituted 
for  "leaving"  or  "leave." 

In  Woodcock  agt.  Duke  of  Dorset  (supra),  Lord  Chancellor 
THUELOW  said :  "  Though  the  words  are  strong  and  difficult 
to  manage,  the  intention  of  tho  settlement  is  the  truth  and 
honor  of  the  case ;"  and  he  decreed  accordingly. 

In  Powis  agt.  Burdett  (supra),  Lord  ELDON  said  that,  upon 
the  clause  as  to  the  portions,  the  whole  difficulty  arises  from 
the  word  "  leave ;"  for  if  the  expression  was  "  have,"  or  any 
term  not  expressing  the  circumstance  of  surviving  the  father, 
it  would  be  clear.  He,  therefore,  held,  to  carry  out  the 
intention  of  the  testator,  the  word  "  leave  "  should  be  read 
as  "  have." 

In  The  Case  of  Tookey's  Trust,  the  devise  over,  after  the 
termination  of  the  life  estate,  was  in  these  words :  "  But,  in 
case  my  said  daughter,  Henrietta,  shall  happen  to  die  with- 
out leaving  any  issue  of  her  body  lawfully  begotten,"  then 
he  gave  and  devised  certain  lands  unto  "  all  and  every  such 
child  or  children  of  my  body  lawfully  begotten  as  I  shall 
leave  or  have  at  the  time  of  the  decease  of  my  said  daughter 
Henrietta,  and  to  their  heirs,"  &c.  The  question  raised  was 
whether  I.  Tookey,  the  son,  and  Henrietta  Tookey,  the 
daughter,  and  children  of  the  testator's  daughter  Henrietta, 
took  absolute  and  divisable  estates  in  remainder  in  this 
property,  under  the  will  of  their  grandfather,  they  having 
died  in  the  lifetime  of  their  mother,  Henrietta. 

Vice-Chancellor  KINDEESLEY,  in  delivering  his  opinion 
that  the  children  of  Henrietta  took  vested  interests  as  ten- 
ants in  common  in  fee,  observed :  "  Henrietta,  the  testa^ 
tor's  daughter,  had  two  children,  who  both  pre-deceased 
her,  both  were  married,  and  one  grandchild  had  survived 
her.  It  appears  to  me  that  the  testator,  in  that  part  of  the 
devise,  has  used  the  word  '  leave '  in  the  sense  of  '  have,'  and 
the  meaning  of  the  word  '  leave '  has  been  applied  to  it  in, 
other  cases,  and  I  have  not  the  least  doubt  that  that  was  the 
meaning  of  the  testator  here,  and  he  had  regard  to  the  natu- 
ral course  of  events  that  the  children  might  survive  the 
VOL.  XXXHL  20 
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parent,  but  not  a  condition  that  they  should  do  so.  At  all 
events,  it  gives  a  reasonable  construction  to  the  will ;  for,  if 
that  were  not  the  construct] on,  the  testator  would  have  died 
intestate  from  and  after  the  death  of  his  daughter  Henrietta. 
I  do  not  mean  to  say  that  is  a  conclusive  reason  for  a  forced 
construction  of  the  words,  but  it  is  one  which  helps  the  con- 
struction, and  has  weight  in  confirming  the  view  I  take  of 
the  devise  itself."  These  observations  of  Yice-Chancellor 
KINDEBSLEY  are  pertinent  to  the  case  now  under  considera- 
tion. 

It  is  very  apparent  from  the  tenor  of  this  will  that  the 
testator  had  in  his  mind  the  contingency  that  he  might  sur- 
vive both  his  brother  and  sister,  and  this  consideration  is 
entitled  to  weight  in  construing  the  language  of  the  will. 

In  Collin  agt.  Cottin  (supra),  it  is  declared  that  the  general 
rule  is,  that  when  the  estate  is  to  be  distributed  among  a 
class,  at  the  death  of  a  testator,  those  .who  are  in  esse  at  the 
time,  and  no  others,  are  entitled  to  share  in  the  distribution. 
But  when  the  distribution  is  to  be  made  among  a  class  at 
the  death  of  a  particular  person,  or  upon  a  contingency,  or 
at  any  other  time  subsequent  to  the  death  of  the  testator, 
all  who  answer  the  description  at  the  time  appointed  for  the 
distribution  will  be  entitled  to  share  in  the  fund.  And  when 
the  language  of  the  will  indicates  a  present  bequest  of  a 
fund  which  is  to  be  distributed  at  a  period  subsequent  to  the 
death  of  the  testator,  those  who  are  in  esse  at  the  time  of  his 
death  will  take  vested  interest  in  the  fund,  but  subject  to 
open  and  let  in  others  who  may  come  into  being,  so  as  to 
answer  the  description  and  belong  to  the  class  at  the  time 
appointed  for  the  distribution. 

From  these  considerations  and  authorities  we  are  author- 
ized to  deduce  the  following  propositions : 

1.  That  when  the  language  of  a  testamentary  provision 
admits  of  two  constructions,  one  of  which  would  render  it 
legal  and  operative,  and  the  other  illegal  and  void,  it  should 
be  presumed,  in  the  absence  of  any  clear  expression  of  a 
different  intent,  that  the  words  of  the  testator  were  used  in 
a  sense  in  harmony  with  the  law. 
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2.  That  it  is  the  duty  of  the  courts,  so  far  as  the  rules  of 
law  will  permit,  to  give  effect  to  the  manifest  intent  of  the 
testator,  as  deduced  from  the  language  of  the  instrument, 
read  in  the  light  of  the  circumstances  which  surrounded  him 
at  the  time  of  its  execution ;  and  when  it  is  apparent  that 
particular  words  have  been  inadvertently  used,  in  an  inex- 
act  and  ambiguous    sense,  they  should  be  read   in  the 
actual  sense  in  which  they  were  employed  by  the  testator, 
though  this  may  vary  from  their  ordinary  and  primary 
import. 

3.  That  when  a  testamentary  gift  is  made  to  the  children 
whom  a  designated  party  may  leave,  the  word  leave  may  be 
construed  as  equivalent  to  the  word  have,  where  it  is  evident 
from  the  general  tenor  of  the  will  that  this  was  the  sense  in 
which  the  word  was  used  by  the  donor,  and  when  a  different 
construction  would  disappoint  the  intended  disposition  of 
his  property,  and  defeat  the  gift  as  illegal. 

Applying  these  views  and  the  doctrine  of  these  cases  to 
the  facts  existing  in  the  case  at  bar,  it  follows  that  all  the 
children  of  the  brother  and  sister  of  the  testator,  named  in 
his  will,  living  at  the  time  of  the  testator's  death,  and  any 
child  or  children  of  any  such  deceased  nephew  or  niece, 
living  at  his  death,  took  a  vested  remainder  in  fee  in  the 
estate  devised,  subject  to  the  life  estates  of  the  testator's 
two  daughters,  and  subject  also  to  be  wholly  divested  upon 
either  of  said  daughters  dying  leaving  lawful  issue,  and 
subject  also  to  the  opening  thereof  to  let  in  any  children 
of  his  said  brother  and  sister  born  after  the  death  of  the 
testator. 

The  judgment  of  the  superior  court  of  New  York  should 
therefore  be  reversed,  and  the  judgment  of  that  court  at 
special  term  should  be  affirmed. 
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SUPREME  COURT. 

SMITH  agt.  CHAPMAN. 

On  appeal  to  the  general  term  from  an  order,  dO.  papers  used  upon  the  motion, 
most  be  served  with  the  notice  of  appeal,  and  similar  copies  most  be  furnished 
to  the  jndges  on  the  argument  of  the  appeal. 

Onondaga  General  Term,  January,  1867. 

Before  MORGAN,  P.  J.,  MULLEN,  FOSTER  and  BACON,  Jus- 
tices. 

THIS  was  a  motion  to  dismiss  an  appeal  to  the  general 
term  of  this  •court,  from  an  order  made  by  the  county  court 
of  Madison  county,  denying  plaintiff's  motion  for  re-taxing 
a  bill  of  costs  by  the  county  clerk  of  said  county. 

The  only  papers  served  by  the  plaintiff's  attorneys,  upon 
defendant's  attorneys,  were  a  notice  of  appeal  and  a  notice 
of  argument. 

B.  F.  CHAPMAN,  for  the  motion. 

Insisted,  that  the  plaintiff's  attorneys  should  serve  on  the 
respondent's  attorneys,  at  the  time  of  serving  the  notice  of 
appeal,  or  at  least  eight  days  before  the  term  at  which  the 
appeal  was  noticed  for  argument,  copies  of  all  the  papers 
used  before  the  court  whose  order  was  appealed  from,  and 
also  a  like  copy  upon  each  of  the  judges  of  the  court. 

JOHN  SNOW,  for  the  appellant. 

Insisted,  that  in  non-enumerated  motions  and  appeals 
from  orders,  service  of  copies  of  papers  used  on  the  motion 
below  was  not  required. 

By  the  court :  Copies  of  all  the  papers  used  upon  the 
motion  appealed  from  must  be  served  with  notice  of  the 
appeal ;  and  in  this  district,  similar  copies  must  be  furnished 
the  judges  on  the  argument  of  the  appeal. 

MORGAN,  P.  J.,  said,  however,  that  if  the  question  was 
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before  him  alone,  he  should  not  require  service  of  copies  of 
any  of  the  papers  which  had  been  already  served  upon  the 
adverse  party,  and  which  were  on  file  in  the  clerk's  office. 

The  motion  must  be  granted,  with  $10  costs,  unless  the 
appellant  serves  upon  the  defendant  a  copy  of  all  the  papers 
used  on  the  motion  in  the  county  court,  and  pays  the  defend- 
ant $10  costs  of  this  motion,  within  twenty  days  from  the 
service  of  a  copy  of  the  order  on  this  motion,  with  notice  of 
appeal  to  the  next  general  term  of  this  court. 


COUET  OF  APPEALS. 

HENRY  ROBERTSON  and  others,  respondents  agt.  ISAAC  KNAPP 
aad  others,  appellants. 

In  general,  the  opinion  of  a  witness  is  not  evidence ;  but  there  are  exceptions  to 
the  rule.  The  exceptions  generally  proceed  on  the  principle  that  the  question  is 
one  of  science  or  skill,  or  has  reference  to  some  subject  upon  which  the  jury  are 
supposed  to  have  less  knowledge  than  the  witness.  The  case  of  the  value  of 
property  forms  one  of  the  admitted  exceptions  The  opinions  of  witnesses  are 
admitted  as  to  the  value  of  property. 

In  an  equitable  action  by  judgment  creditors  to  set  aside  a  deed  of  defendant's 
farm  executed  by  himself  and  wife  to  a  third  person,  on  the  ground  of  fraud, 
witnesses  who  resided  in  the  neighborhood  of  the  farm  were  properly  admitted 
to  testify  as  to  the  value  of  the  premises,  although  not  experts  or  specially 
skilled  as  to  the  price  or  value  of  real  estate. 

March  Term,  1866. 

THIS  is  an  equity  action,  tried  before  a  single  justice,  in 
the  supreme  court,  second  district,  without  a  jury. 

JOHN  S.  HART,  for  the  appellants. 
JOHN  H.  REYNOLDS,  for  the  respondents. 

LEONARD,  J.  The  plaintiffs  are  judgment  creditors  of  the 
defendant  Westcott,  with  execution  returned  unsatisfied,  and 
the  object  of  the  action  is  to  set  aside  a  deed  of  his  farm, 
executed  by  himself  and  wife  to  the  defendant  Knapp,  upon 
the  ground  of  fraud  as  to  the  creditors  of  said  Westcott. 
The  judgment  rendered  by  the  court  below  declared  the  said 
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deed  to  be  fraudulent  as  to  the  plaintiffs,  and  the  land  to  be 
subject  to  the  judgments  in  the  same  manner  as  if  the  said 
deed  had  not  been  executed,  and  that  the  plaintiffs  recover 
their  costs.  The  facts  and  conclusions  of  law  are  clearly 
found  by  the  court,  and  fully  sustain  the  judgment  so  ren- 
dered. An  objection  and  exception  was  taken  by  the  defend- 
ants at  the  trial  to  the  admission  of  certain  evidence  in 
respect  to  the  value  of  the  land,  on  the  ground  of  want  of 
competency.  The  evidence  of  the  fraudulent  character  of 
the  conveyance  consisted  of  the  insolvency  of  the  debtor, 
well  known  to  Knapp,  his  grantee,  the  inadequacy  of  price, 
consisting  chiefly  of  old  debts  due  to  relatives  for  small 
sums,  which  appeared  to  be  barred  by  the  statute  of  limita- 
tions, and  large  arrears  of  interest  thereon,  no  present  con- 
sideration being  paid,  and  the  debtor  remaining  in  the  con- 
tinued occupation  of  the  premises. 

To  establish  the  inadequacy  of  the  price  named  in  the 
deed,  a  number  of  witnesses  were  called  for  the  plaintiffs, 
who  resided  in  the  neighborhood,  of  whom  inquiry  was  made 
as  to  the  value  of  the  premises.  The  defendants'  counsel 
insists  that  these  witnesses  should  be  shown  to  be  experts, 
or  specially  skilled,  before  they  can  be  permitted  to  express 
any  opinion,  and  that  the  facts  only  are  to  be  admitted.  In 
general,  the  opinion  of  the  witness  is  not  evidence  ;  but  there 
are  exceptions  to  the  rule.  The  exceptions  generally  proceed 
OH  the  principle  that  the  question  is  one  of  science  or  skill, 
or  has  reference  to  some  subject  upon  which  the  jury  are 
supposed  to  have  less  knowledge  than  the  witness.  The 
case  of  the  value  of  property  forms  one  of  the  admitted 
exceptions.  The  opinions  of  witnesses  are  admitted  as  to 
the  value  of  property.  (Joy  agt.  Hopkins,  5  Denio,  84,  and 
cases  there  cited  ;  Clark  agt.  Sail  d,  5  Seld.  183.) 

The  witnesses  in  this  case  were  farmers,  and  residents  of 
the  immediate  neighborhood  where  the  land  is  situated. 
Some  of  them  were  then  engaged  in  mechanical  pursuits, 
but  had  been  engaged  in  farming  at  some  time  in  their 
lives. 

There  are  no  certain  data  which,  if  given,  will  fix  the 
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value  of  land.  The  same  data  will  produce  widely  different 
results  as  to  the  value,  depending,  perhaps,  on  the  loca- 
tion and  the  use  to  which  it  can  be  applied,  or  upon  the 
demand. 

The  value  of  land  in  the  vicinity  is  usually  understood  by 
all  the  residents  of  a  farming  neighborhood,  without  respect 
to  occupation.  I  can  perceive  no  objection  to  the  compe- 
tency of  the  evidence  objected  to. 

The  following  cases,  cited  by  the  defendants'  counsel, 
relate  to  questions  of  a  different  character,  and  are  not 
applicable  here. 

In  the  case  of  De  Witt  agt.  Barley  (5  Seld.  375),  witnesses 
were  ah1  owed  to  give  an  opinion  as  to  the  sanity  of  a  person, 
who  were  not  possessed  of  any  science  or  skill  on  the  sub- 
ject, and  this  was  held  to  be  error. 

The  case  of  McGregor  agt.  Broion  (6  Seld.  119),  also  relied 
on  by  the  defendants,  was  an  action  for  waste,  and  a  witness 
testified  that  he  considered  the  cutting  of  timber  a  benefit 
to  the  inheritance.  The  cutting  of  timber  by  a  tenant  is  a 
waste  in  contemplation  of  law,  and  changed  the  nature  of 
the  property  demised.  It  is  also  quite  evident  that  the  facts 
were  in  such  a  case  better  evidence  than  the  opinions  of 
witnesses. 

The  case  of  Van  Deusen  agt.  Young  (29  N.  Y.  R.  27)  was 
also  an  action  for  waste.  The  witness  had  been  asked 
whether  "  the  farm  would  be  worth  more  or  less  with  the 
timber  cut  off."  In  this  case,  like  the  last,  it  was  held  that 
the  opinions  of  witnesses  as  to  the  value  of  the  inheritance 
were  not  admissible.  The  rule  admitting  the  opinion  of 
witnesses  as  to  the  value  of  property,  in  cases  where  the 
value  was  properly  the  subject  of  inquiry,  was  not  referred 
to  in  the  cases  above  mentioned,  nor  was  any  disapproba- 
tion expressed  as  to  the  decision  in  the  case  of  Clark  agt. 
Baird  (supra),  made  in  this  court.  In  that  case  the  various 
decisions  bearing  upon  the  question  were  laboriously  col- 
lected and  fully  stated.  It  would  be  a  work  of  supereroga- 
tion to  again  examine  them. 
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I  think  there  was  no  error  in  the  judgment,  and  that  it 
should  be  affirmed,  with  costs. 
All  the  judges  concurring. 
Judgment  affirmed. 


SUPREME  COUET. 

In  the  matter  of  THE  UTTCA  AND  BLACK  RIVER  RAILROAD 
COMPANY  agt.  DAVID  A.  STEWART,  clerk,  <fec. 

Notaries  public  can  take  acknowledgments  of  deeds,  &c.,  anywhere  within  the 
county  for  which  they  are  appointed,  and  in  which  they  reside ;  and  when  thug 
taken,  they  are  entitled  to  be  recorded  in  any  other  county  in  the  state,  when 
the  signature  and  official  character  of  the  notary  are  attested  by  the  visual  county 
clerk's  certificate.  Where  these  conditions  are  not  complied  with,  and  these 
requirements  do  not  exist,  the  conveyance  is  not  entitled  to  be  recorded. 

Lewis  Special  Term,  May  14,  1867. 

THIS  is  an  application  for  an  order  directing  the  clerk  of 
Lewis  county  to  record  certain  deeds  offered  to  him  for 
record.  The  deeds  purport  to  have  been  executed  by  par- 
ties living  in  the  county  of  Lewis,  of  lands  in  that  county, 
and  were  all  acknowledged  by  the  grantors  in  the  county  of 
Lewis,  before  a  notary  public  appointed  for  and  residing  in 
the  county  of  Oneida. 

E.  A.  GRAHAM,  for  the  applicants. 
C.  D.  ADAMS,  opposed. 

BACON,  J.  It  is  stated  in  the  moving  affidavit  that  the 
clerk  of  Lewis  county  declined  to  admit  the  said  deeds  to 
record,  because  there  was  not  attached  to  them  the  certifi- 
cate of  the  clerk  of  Oneida  county,  in  the  usual  form,  that 
the  person  taking  the  acknowledgment  was  a  notary  public 
and  duly  authorized  to  take  the  same. 

If  this  was  all  the  difficulty  in  the  case,  it  might  be  easily 
remedied  by  procuring  the  necessary  certificate ;  but 
another  and  more  important  question  is  presented  in  this 
case,  and  was  raised  on  the  argument,  to  wit.,  whether  the 
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acknowledgment  itself  is  not  invalid,  by  reason  of  its  having 
been  taken  by  and  before  an  officer  incompetent  to  perform 
that  duty  out  of  the  county  of  his  residence.  The  counsel 
for  the  application  claim  that  the  notary  in  this  case  was 
authorized  to  take  the  acknowledgment,  and  that  it  is  the 
.duty  of  the  clerk  to  receive  and  record  the  deeds  offered  to 
him  for  record,  and  that  is  the  question  in  the  case. 
.  Notaries  public  are  classed  by  the  Revised  Statutes  among 
public  officers  who  are  appointed  in  each  of  the  counties  of 
the  state,  upon  the  nomination  of  the  governor  and  confirma- 
tion by  the  senate.  (1  B.  S.  89,  Edm.  ed.)  They  are  required 
to  reside  in  the  counties  for  which  they  are  appointed,  but 
may  execute  the  duties  of  their  office  at  any  place  within  the 
state.  (Id.  92,  §  14.)  They  are  also,  in  another  division  of 
the  statute,  classed  among  judicial  officers,  and  specific 
authority  is  given  to  them  to  demand  acceptance  and  pay- 
ment of,  and  protest  for-  non-payment,  foreign  and  domestic 
bills  and  notes,  and  to  exercise  such  other  powers  and  duties 
as  may  be  performed  by  notaries  public  by  the  law  of 
nations,  commercial  usage,  or  the  laws  of  any  other  state  or 
country.  (2  R.  S.  294,  §  44.)  These  are  the  duties  of  a 
general  notary,  which  they  have  a  right  to  perform  anywhere 
within  the  state,  and  their  official  certificates  carry  with 
them  everywhere  their  own  authentication. 

But  in  1859  an  act  was  passed  by  the  legislature  purport- 
ing to  enlarge  their  powers,  and  by  this  act  it  was  provided 
that,  in  addition  to  their  present  poivers,  they  should  be 
authorized  to  take  proof  of  acknowledgment  of  deeds,  &c., 
"in  all  the  cases  where  the  same  may  now  be  taken  by 
commissioners  of  deeds,  and  under  the  same  rules,  regula- 
tions and  requirements."  It  will  be  perceived  that  this  act 
purports  and  provides  for  the  enlargement  of  the  powers  of 
notaries,  and  it  follows  by  a  necessary  implication  that  they 
ihad  not,  anterior  to  its  passage,  the  power  to  take  acknowl- 
edgments of  deeds,  under  the  general  authority  to  execute  the 
duties  of  their  offices  within  the  state  ;  and,  in  point  of  fact, 
such  a  power  was  not,  that  I  am  aware,  ever  attempted  to  be 
exercised  by  those  officers,  certainly  not  outside  of  the  coun- 
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ties  of  their  residence.  Under  this  act  of  1859,  a  case  early 
arose,  and  was  decided  in  October,  1859,  at  the  Wyoming 
special  term,  before  Judge  DAVIS.  (People  agt.  Hascoll,  18 
How.  118.)  The  question  was,  whether  notaries  public  were 
authorized,  under  this  act,  to  take  proof  of  acknowledgment 
of  deeds  in  counties  where  there  was  no  commissioner  of 
deeds.  The  question  of  the  limitation,  as  well  as  the  extent 
of  their  power,  was  presented ;  and  while  Judge  DAVIS 
decided  that  notaries  could  take  acknowledgments  of  deeds 
in  counties  where  there  was  in  fact  no  commissioners  of 
deeds,  he  also  held  that  the  duty  must  be  performed  within 
the  local  jurisdiction ;  that  is,  within  the  county  where  the 
notary  resided.  Commissioners  of  deeds  were  local  officers, 
and  were  required  by  the  statute  to  perform  their  duties 
within  specified  territorial  limits,  although  the  same  law 
provided  that,  when  properly  certified,  their  official  acts 
were  operative  throughout  the  state.  Notaries  public  were, 
therefore,  by  this  act,  placed  in  the  same  category  with  these 
local  officers,  and  the  "  cases  "  in  which  they  could  act  were 
the  same  cases  in  which  commissioners  of  deeds  were 
authorized  to  act ;  and  the  "  rules,  regulations  and  require- 
ments "  prescribed  by  the  act  of  1859  operated,  in  the  words 
of  Judge  DAVIS,  "  to  restrict  notaries  public  in  the  perform- 
ance of  these  new  duties  to  tJieir  local  jurisdictions,  and  to  the 
formalities  as  to  proof  of  identity,  rates  of  fees,  &c.,  as  are 
imposed  upon  all  commissioners  of  deeds."  This  is,  it  is 
true,  only  a  decision  at  special  term,  and  does  not  appear  to 
have  gone  any  further,  and  it  is  also  true  that  the  precise 
question  here  was  not  necessarily  involved  in  the  decision  ; 
but  it  is  a  clear  expression  of  an  eminent  judge  upon  the 
very  point  in  question,  and  gives,  in  my  opinion,  a  fair  and 
just  construction  of  the  statute. 

If  this  is  a  correct  exposition  of  the  act  of  1859,  there  is 
nothing  in  the  act  of  1863  which  gives  to  a  notary  any  larger 
territorial  authority.  The  object  of  that  act  was  to  limit  the 
number  of  notaries  in  the  counties,  to  supply  a  casus  omis- 
sus,  by  including  justices  of  the  peace  with  commissioners 
of  deeds,  so  that  there  might  be  no  doubt  of  the  sufficiency 
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of  an  acknowledgment  before  a  notary,  taken  anywhere 
within  the  county  of  his  residence,  and  to  confirm  the  acts 
of  notaries  in  taking  such  acknowledgments  after  the  pass- 
age of  the  act  of  1859.  The  phraseology  of  the  two  acts,  in 
conferring  the  new  power,  is  precisely  the  same,  and  places 
the  notaries  under  the  same  limitations  in  regard  to  its  exer- 
cise as  exist  in  relation  to  commissioners  of  deeds  and  jus- 
tices of  the  peace.  In  regard  to  commissioners  of  deeds,  it 
was  expressly  provided  by  the  Revised  Statutes  (1  R.  S.  708, 
§  4),  that  no  proper  acknowledgment  of  a  conveyance  could  be 
taken  by  them  out  of  the  city  or  county  for  which  they  were 
appointed  ;  and  in  1860  the  office  of  commissioner  of  deeds, 
in  the  towns,  was-  abolished,  and  all  their  powers  and  duties 
were  thenceforth  devolved  upon  justices  of  the  peace. 

It  seems  very  clear,  as  I  have  remarked,  that  the  power 
to  take  acknowledgments  of  conveyances  to  be  recorded  in 
this  state,  did  not  exist  in  notaries  prior  to  the  passage  of 
the  act  of  1859.  If  it  did,  then  there  was  no  necessity  for 
the  passage  of  that  act  ;  and  if  it  had  then  been  intended  to 
give  them  the  same  power  that  was  imparted  to  the  chan- 
cellor, justices  of  the  supreme  court,  &c.,  by  the  Revised 
Statutes,  to  act  to  take  such  proof  anywhere  within  the 
state,  and  to  entitle  conveyances  thus  acknowledged  to  be 
recorded  without  a  Clerk's  certificate,  the  act  would  have  so 
declared,  and  would  have  given  them  the  power  without  any 
limitation;  but  the  act  is  careful  to  indicate  the  class  of 
local  officers  with  whom,  in  this  respect,  they  are  placed 
upon  a  par,  and  whose  authority  and  jurisdiction  were  to  be 
the  measure  of  theirs.  It  results,  therefore,  from  this  state- 
ment of  what  seems  to  me  to  be  the  plain  provisions  and  the 
manifest  intent  of  the  statutes  as  they  now  exist,  that  nota- 
ries public  can  take  acknowledgments  anywhere  within  tlie 
county  for  which  they  are  appointed  and  in  which  they 
reside  ;  and  when  thus  taken,  they  are  entitled  to  be 
recorded  in  any  other  county  in  the  state,  when  the  signa- 
ture and  official  character  of  the  notary  are  attested  by  the 
usual  clerk's  certificate  ;  and  that,  where  these  conditions 
are  not  complied  with,  and  these  requirements  do  not  exist, 
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the  conveyance  is  not  entitled  to  be  recorded.  I  regret  to 
arrive  at  this  result,  for  the  inconvenience  and  expense  to 
which  the  applicants  will  be  subjected  in  obtaining  new 
acknowledgments  from  the  several  grantors  whose  deeds  bear 
only  the  acknowledgment  of  the  notary ;  but  I  am  unable  to 
come  to  any  other  conclusion,  and  must  consequently  deny 
the  application  for  an  order  compelling  the  clerk  of  Lewis 
county  to  record  the  deeds  in  question. 

[At  the  June  general  term,  1867,  of  the  supreme  court,  in 
the  5th  district,  the  foregoing  opinion  was  concurred  in  by 
Justices  MORGAN,  FOSTEB  and  MULLIN.] 


SUPREME  COURT. 

TEE  MECHANICS'  AND  TEADEKS'  BANK  OF  JERSEY  CITY,  appel- 
lants agt.  HENRY  DAKIN  and  others,  respondents. 

In  an  attachment  suit  by  a  creditor  against  a  non-resident  debtor,  nnder  the  Codo, 
the  sheriff  is  required  to  attach  the  real  and  personal  estate  of  the  debtor. 

Shares  in  a  corporation,  or  any  debts,  or  other  property,  incapable  of  manual 
delivery,  shall  be  attached  by  leaving  a  copy  of  the  warrant,  and  a  notice  show- 
ing the  property  levied  on,  with  an  officer  of  the  corporation,  or  with  the  debtor 
or  individual  holding  such  property. 

In  case  judgment  is  entered  for  the  plaintiff  in  the  action,  the  sheriff  shall  satisfy 
the  same  according  to  the  provisions  contained  in  section  237  of  the  Code. 

Until  the  judgment  shall  be  paid,  the  sheriff  may  proceed  to  collect  the  notes  and 
other  evidences  of  debt,  and  apply  the  proceeds  to  the  payment  of  the  judg- 
ment. (§237,  sub.  4.} 

The  actions  authorized  to  be  brought  by  the  sheriff  may  be  prosecuted  by  tho 
plaintiff,  or  under  his  direction,  upon  giving  to  the  sheriff  an  undertaking, 
with  sureties,  to  indemnify  him  against  costs  and  expenses.  (§  238. ) 

Attaching  creditors  take  precedence,  like  creditors  by  execution,  in  the  order  in 
which  the  process  comes  to  the  hands  of  the  sheriff. 

While  the  lien  is  yet  inchoate,  the  sheriff  can  defend  his  possession  of  property 
attached  under  the  warrant,  by  or  against  actions  or  claims  made  through 
fraudulent  assignments  or  transfers  from  the  debtor,  notwithstanding  judg- 
ment has  not  been  obtained  in  the  action  wherein  the  warrant  was  issued. 

Where  the  sheriff  has  servetl  the  warrant  of  attachment  upon  a  person  indebted 
to  the  defendant  in  the  attachment  suit  by  bond  and  mortgage,  and  it  is  alleged 
that  such  defendant  has,  by  fraud,  and  with  the  intent  to  hinder  and  delay  his 
creditors,  assigned  the  bond  and  mortgage  to  a  third  person ;  although  the 
creditor  in  the  attachment  suit  cannot  sustain  an  equitable  action  to  remove 
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this  fraudulent  obstruction  to  the  collection  of  his  claim,  as  the  property  is 
intangible  and  such  as  cannot  be  sold  on  execution,  yet  it  is  a  debt  which  the 
sheriff  is  authorized  to  collect  by  virtue  of  sections  232  and  237  of  the  Code. 
The  sheriff  may  allege  the  fraudulent  character  of  the  transfer  of  the  bond  and 
mortgage,  making  the  holder  thereof  a  party  for  the  purpose  of  testing  his 
right,  and  bringing  all  parties  claiming  an  interest  before  the  court.  The  mort- 
gagor might  compel  the  sheriff,  in  such  an  action,  to  interplead  the  assignee 
of  the  mortgage,  under  section  122  of  the  Code,  if  the  assignee  were  not  made  a 
party. 
\ 

New  York  General  Term,  January,  1867. 
Before  LEONAKD,  INGRAHAM  and  CLEBKE,  Justices. 
APPEAL  from  a  judgment  at  special  term  dismissing  the 
plaintiff's  complaint. 

L.  E.  MARSH,  for  the  appellants. 

WM.  HENRY  ARNOUX,  for  the  respondents. 

By  the  court,  LEONARD,  J.  The  Code  has  given  to  each 
creditor  of  a  debtor,  who  is  a  non-resident,  &c.,  in  an 
action  arising  on  contract  for  the  recovery  of  money,  the 
right  to  secure  payment  by  a  warrant  of  attachment,  to  be 
directed  to  the  sheriff,  requiring  him  to  attach  and  safely 
keep  all  the  property  of  the  debtor,  or  sufficient  to  satisfy 
the  demand  of  the  creditor,  with  costs,  &c. 

The  sheriff  is  required  to  attach  the  real  and  personal 
estate  of  the  debtor ;  to  take  into  his  custody  all  books  of 
account,  vouchers,  and  papers  relating  to  the  property, 
debts,  credits  and  effects  of  the  debtor ;  also,  to  collect  the 
debts,  credits  and  effects  of  the  debtor ;  and  he  is  authorized 
to  take  legal  proceedings  for  that  purpose.  (§  232.)  Shares 
in  a  corporation,  or  any  debts,  or  other  property,  incapable 
of  manual  delivery,  shall  be  attached  by  leaving  a  copy  of 
the  warrant,  and  a  notice  showing  the  property  levied  on, 
with  an  officer  of  the  corporation,  or  with  the  debtor  or  indi- 
vidual holding  such  property.  (§  335.)  In  case  judgment 
be  entered  for  the  plaintiff  in  such  action,  the  sheriff  shall 
satisfy  the  same,  &c.:  1.  By  paying  over  the  proceeds  of 
sales  and  collections  made.  2.  If  any  balance  remain 
unpaid,  and  an  execution  shall  have  been  issued,  he  shall 
proceed  to  sell  under  the  execution  so  much  of  the  property 
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attached  as  will  be  sufficient  to  satisfy  the  balance,  <fec.  3.  If 
any  of  the  attached  property  has  passed  out  of  the  hands  of 
the  sheriff,  &c.,  he  shall  repossess  himself  of  it,  &c.  4.  Until 
the  judgment  shall  be  paid,  the  sheriff  may  proceed  to  col- 
lect the  notes  and  other  evidences  of  debt,  &c.,  and  apply 
the  proceeds  to  the  payment  of  the  judgment.  (§  237.) 

The  actions  authorized  to  be  brought  by  the  sheriff  may 
be  prosecuted  by  the  plaintiff,  or  under  his  direction,  upon 
giving  to  the  sheriff  an  undertaking,  with  sureties,  to  indem- 
nify him  against  costs  and  expenses.  (§  238.) 

These  and  other  sections  of  the  Code  form  a  system 
whereby  certain  creditors  are  authorized  to  obtain  a  secu- 
rity upon  the  property  of  the  debtor,  who  is  a  non-resident, 
<fec.,  for  the  advantage  of  the  creditor  prosecuting  the 
attachment.  The  creditor  secures  thereby  a  lien  for  his 
own  benefit  upon  the  estate  of  the  debtor,  which  is  available 
when  he  obtains  judgment.  The  attaching  creditors  take 
precedence,  like  creditors  by  execution,  in  the  order  in  which 
the  process  comes  to  the  hands  of  the  sheriff.  While  the 
lien  is  yet  inchoate,  the  sheriff  can  defend  his  possession  of 
property  attached  under  the  warrant,  by  or  against  actions 
or  claims  made  through  fraudulent  assignments  or  transfers 
from  the  debtor,  notwithstanding  judgment  has  not  been 
obtained  in  the  action  wherein  the  warrant  was  issued. 
This  rule  of  law  has  been  sufficiently  recognized  by  this 
court  and  the  court  of  appeals,  although  doubted  at  first  by 
some  judges  in  reported  cases.  (Rinchey  agt.  Stryker,  22 
How.  Pr.  R.  75,  and  Frost  agt.  Mott,  34  N.  Y.  E.  253.) 

In  the  case  before  us,  the  sheriff  has  served  the  warrant 
upon  a  person  supposed  to  be  indebted  to  the  defendant  in 
the  attachment  by  bond  and  mortgage.  The  person  so  served 
admits  the  existence  of  his  bond  and  mortgage  executed  to 
the  non-resident  debtor,  and  that  it  is  unpaid.  It  is,  how- 
ever, alleged  that  such  debtor  has,  by  fraud,  and  with  the 
intent  to  hinder  and  delay  his  creditors,  assigned  the  bond 
and  mortgage  to  Mr.  Jewell,  one  of  the  defendants  in  this 
action.  The  question  of  fraud  has  not  been  passed  upon 
by  the  judge  before  whom  the  action  was  tried,  but  the  com- 
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plaint  has  been  dismissed  upon  the  ground  that  the  creditor 
has  no  standing  to  maintain  an  action  in  equity  to  remove 
an  obstruction  which  prevents  the  creditor  from  realizing 
the  benefit  of  the  security  obtained  by  his  attachment.  The 
creditor  has  obtained  judgment  against  the  debtor  in  the 
attachment,  and  has  issued  his  execution,  which  remains 
unsatisfied  in  the  hands  of  the  sheriff. 

It  is  unnecessary  to  express  any  opinion  on  the  question 
of  fraudulent  intent,  because  no  fact  or  conclusion  of  law 
has  been  found  upon  the  evidence  relating  to  that  subject, 
although  sufficient  was  introduced  to  call  for  a  judgment 
upon  it,  if  the  plaintiff  is  in  a  condition  to  invoke  the  equita- 
ble interposition  of  the  court. 

The  right  of  an  execution  creditor  to  invoke  the  aid  of  a 
court  of  equity  to  remove  an  obstruction  which  operates  to 
prevent  such  creditor  from  realizing  the  full  benefit  of  his 
process,  has  been  recognized  and  maintained  by  courts  of 
equity.  The  plaintiff  claims  that  the  same  relief  pertains, 
by  analogy,  in  the  case  of  an  attaching  creditor. 

In  the  cases  where  such  jurisdiction  Has  been  entertained, 
it  was  for  the  purpose  of  aiding  the  creditor  in  obtaining 
satisfaction  from  the  tangible  real  or  personal  property  of 
the  debtor.  In  the  present  case  it  will  be  observed  that  the 
property  is  intangible,  such  as  cannot  be  sold  on  execution. 
It  is  a  debt  due  on  the  bond  and  mortgage  of  the  defendant 
Miller,  to  Dakin,  the  defendant  in  the  warrant  of  attach- 
ment. 

It  is  a  debt  which  the  sheriff  is  authorized  to  collect  by 
virtue  of  sections  232  and  '237,  sub.  4.  Although  it  is  not 
declared  in  those  sections  that  the  sheriff  shall  collect  by 
action,  such  is,  I  think,  the  plain  meaning  of  the  Code. 

The  right  of  bringing  actions  by  the  sheriff  is  directly 
recognized  by  section  238,  which  refers  to  such  actions 
"herein  authorized  to  be  brought  by  the  sheriff."  No  such 
power  resides  with  the  sheriff  in  aid  of  the  enforcement  of  a 
common  law  execution  upon  a  judgment.  It  is  only  by  vir- 
tue of  the  Code  that  the  sheriff  can  maintain  actions  to  col- 
lect the  choses  in  action  of  the  debtor  against  whom  he 
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holds  an  attachment,  for  the  purpose  of  applying  the  collec- 
tions to  the  satisfaction  of  the  creditor's  demands.  In  the 
case  of  a  common  law  execution  in  the  hands  of  the  sheriff, 
it  fe  the  creditor,  and  not  the  sheriff,  in  whose  favor  jurisdic- 
tion has  been  entertained  by  courts  of  equity  for  the  pur- 
pose of  removing  an  obstruction  or  barrier  existing  against 
its  enforcement. 

The  sheriff,  in  the  performance  of  his  duty  under  the  exe- 
cution on  an  ordinary  judgment,  at  law  or  in  equity,  for  the 
collection  of  money,  has  no  authority  to  sue  in  equity  for 
the  purpose  of  better  enabling  him  to  collect  it.  Under  the 
warrant  of  attachment  it  is  made  his  duty  to  collect,  and  for 
that  purpose  he  may  bring  actions  on  the  debts  due  to  the 
debtor  in  the  attachment  either  in  his  own  name  or  in  that 
of  the  debtor  in  the  attachment.  No  action  appears  to  be 
given  to  the  creditor  in  his  own  name,  although  by  section 
238  he  is  permitted  to  prosecute  the  actions  therein  author- 
ized to  be  brought  by  the  sheriff.  Such  prosecution  must, 
I  think,  be  conducted  in  the  name  of  the  sheriff.  Else,  why 
the  required  indemnity  to  him  against  costs  and  expenses 
not  exceeding  $250  in  any  one  action.  The  privilege  of 
bringing  personal  actions  to  collect  debts  is  not  conferred 
upon  the  attaching  creditor.  He  must  act  through  the 
sheriff.  For  a  further  consideration  of  this  branch  of  the 
subject,  I  refer  to  the  opinion  of  Judge  CLERKE,  in  the  case 
of  Skinner  agt.  Stewart  (39  Barb.  206). 

The  bond  and  mortgage  sought  to  be  reached  is  none  the 
less  the  property  of  Dakin,  the  debtor  in  the  attachment,  as 
against  the  plaintiffs  in  this  action,  his  creditor,  since  the 
assignment  thereof  to  Jewell,  than  it  was  before ;  assuming, 
as  we  must  for  the  purposes  of  this  discussion,  that  the 
assignment  from  Dakin  to  Jewell  was  made  fraudulently,  to 
hinder,  delay  or  defraud  the  plaintiff  or  other  creditors. 
The  authority  of  the  sheriff  to  collect  the  bond  and  mortgage 
attached  in  the  case  is  ample  under  the  Code,  asuming  that 
it  belongs  to  Dakin,  and  that  the  transfer  to  Jewell  is  fraud- 
ulent. 

The  sheriff  may  allege  the  fraudulent  character  of  the 
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transfer,  making  the  holder  thereof  a  party  for  the  purpose 
of  testing  his  right,  and  bringing  all  parties  claiming  an 
interest  before  the  court.  The  mortgagor  might  compel  the 
sheriff,  in  such  an  action,  to  interplead  the  assignee  of  the 
mortgage,  under  section  122  of  the  Code,  if  the  assignee 
were  not  made  a  party. 

When  money  is  collected  by  the  sheriff  under  attachment, 
he  must  apply  it  according  to  the  priorities  of  the  attaching 
creditors.  The  plaintiff  in  the  attachment  has  no  power  to 
collect  the  debt  due  from  Miller,  by  judgment  in  his  favor. 
Such  a  judgment  would,  in  effect,  be  to  the  exclusion  of  the 
rights  of  any  other  ataching  creditor.  The  action  by  the 
sheriff  is  maintained  by  virtue  of  the  rights  or  liens  of  the 
attaching  creditors.  It  is  not  for  the  benefit  of  a  particular 
creditor,  except  as  the  creditors  are  entitled  in  the  order  of 
distribution ;  it  cannot  be  assumed  by  the  court  that  there 
are  no  other  creditors  besides  this  plaintiff. 

If  the  obstruction  arising  from  the  fraudulent  transfer 
should  be  removed  by  decree  in  this  action,  the  money  due 
must  still  be  collected  by  the  sheriff,  perhaps  by  another 
action. 

A  judgment  in  this  action  has  no  practical  result;  the 
sheriff  is  the  proper  person  to  bring  the  action.  The  right 
to  collect  includes  the  right  to  maintain  every  other  neces- 
sary action  to  make  that  right  available.  Such  is  the 
necessary  construction  of  the  provisions  of  the  Code  author- 
izing the  sheriff  to  collect.  The  present  is  merely  a  volun- 
teer action ;  it  is  wholly  unlike  the  action  by  an  execution 
creditor  to  remove  an  obstruction,  as  there  the  sheriff  can 
do  nothing  to  invoke  the  equitable  interposition  of  the  court 
to  aid  the  effect  of  the  execution ;  while  in  the  case  of  an 
attachment,  the  sheriff  is  clothed  with  every  necessary 
power,  where  a  necessity  arises  for  the  collection  of  assets 
and  choses  in  action.  Indeed  no  action,  in  respect  to  debts 
and  choses  in  action  belonging  to  a  debtor,  could  be  main- 
tained by  a  creditor,  in  aid  of  an  execution  in  the  hands  of 
a  sheriff.  It  is  only  after  execution  returned  unsatisfied 
that  a  creditor  by  judgment  can  reach  the  intangible  pro- 
VOL.  XXXHI.  21 
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perty  of  his  debtor,  whether  still  remaining  in  his  hands  or 
fraudulently  transferred  to  a  third  party. 

While  upholding,  to  the  fullest  extent,  the  lien  of  the 
attachment,  and  the  right  of  protection  and  defense  against 
fraudulent  transfers  and  assignments,  it  appears  to  be 
wholly  unnecessary  and  without  authority  that  an  action  to 
collect,  protect  or  remove  obstructions  to  the  collection  of 
intangible  assets,  should  be  prosecuted  in  the  name  of  the 
creditor.  The  sheriff,  or  the  creditor  in  his  name,  can  main- 
tain every  necessary  action  to  collect  the  debts  due  to  the 
defendant  in  the  attachment,  and  for  that  purpose  can  make 
fraudulent  assignees  and  claimants  of  such  debts  parties  to 
the  action,  and  thus  overcome  fraudulent  transfers  and 
obstructions. 

Neither  the  case  of  Rinchey  agt.  Stryker,  or  the  later 
one  of  Frost  agt.  Mott,  are  in  point  as  authority  in  this  case. 
Each  of  those  actions  were  against  the  sheriff,  and  related 
to  the  possession  of  tangible  property,  subject  to  manual 
caption.  In  these  cases  it  was  held  that  the  lien  by  attach- 
ment could  be  maintained,  and  that  an  attaching  creditor, 
like  a  judgment  creditor,  can  impeach  the  colorable  title  of 
a  fraudulent  mortgagee. 

Those  cases  are  authority  only  for  the  creditor  to  impeach 
the  fraudulent  acts  of  the  debtor,  through  actions  by  or 
against  the  sheriff,  not  to  maintain  actions  in  the  name  of 
the  creditor.  Perhaps  an  action  like  the  present  may  be 
maintained  by  an  attaching  creditor,  in  a  case  where  no 
action  is  authorized  to  be  prosecuted  by  the  sheriff,  should 
such  a  case  arise. 

There  does  not  not  appear  to  be  any  necessity,  in  the 
present  case,  for  the  creditor  to  bring  the  action. 

The  judgment  should  be  affirmed,  with  costs. 

IXGRAHAM  and  CLERKE,  JJ.,  concurring. 


NEW  YOKE  PKACTICE  KEPOKTS.       323 

The  Somerset,  &c.,  Savings  Bank  agt.  Huyck. 


SUPEEME  COUET. 

THE  SOMERSET  AND  WORCESTER  SAVINGS  BANK  agt.  LEONARD 
HUYCK  and  others. 

A  surety  upon  an  undertaking  given  in  an  action  for  claim  and  delivery  of  per- 
sonal property,  who  rents  and  occupies  a  portion  of  a  building  as  an  office  for 
business  purposes  within  the  state,  is  to  be  deemed  a  "householder,"  for  all  the 
purposes  of  bail. 

New  York  Special  Term,  July,  1867. 

Before  LEONARD,  J. 

THIS  was  an  action  for  the  claim  and  delivery  of  personal 
property.  After  its  seizure  by  the  sheriff,  the  defendants 
required  the  return  thereof,  and  gave  the  sheriff  an  under- 
taking, with  two  sureties,  as  required  by  section  211  of  the 
Code.  Those  sureties  subsequently  justified  on  notice ;  and 
it  then  appeared  that  one  of  them  was  a  member  of  a  firm 
which  had  a  lease,  with  an  unexpired  term  of  about  two 
years,  of  a  portion  of  a  building  in  Broad  street,  New  York, 
being  three  rooms  on  the  second  floor,  in  which  the  firm 
carried  on  the  business  of  brokers  and  bankers. 

This  surety  was  objected  to  on  the  part  of  the  plaintiff, 
after  justification,  as  not  being  either  a  "householder  or 
freeholder  within  the  state.' 

Mr.  E.  GILBERT,  for  the  plaintiff,  insisted  that  the  surety 
was  insufficient,  citing  1  Chitty  R.  288 ;  Id.  316 ;  Id.  502 ; 
1  B.  &  C.  178  ;2T.R,  406 ;  18  John.  R.  400 ;  19  Wend.  475 ; 
14  Barb.  456;  11  N.  Y.  Leg.  Obs.  248. 

Mr.  L.  BIRDSEYE,  for  the  defendants,  insisted,  that  the 
surety  was  sufficient,  claiming  that  there  was  no  distinction, 
for  the  purposes  of  bail  and  suretyship,  whether  the  party 
held  a  portion  of  a  building  or  the  entire  tenement,  or 
whether  he  held  the  same  for  the  purpose  of  a  dwelling  or  a 
place  of  business;  that  the  intent  of  the  statute  was  to 
secure  permanency  of  abode  in  the  state,  and  that  that  end 
was  attained  as  much  by  securing  one  who  was  permanently 
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engaged  in  business,  upon  a  lease  of  a  place  of  business,  as 
by  obtaining  one  who  rented  a  dwelling  and  resided  there 
with  his  family. 

After  advisement,  LEONAKD,  J.,  held  the  justification  suffi- 
cient, and  approved  the  undertaking,  and  the  property  was 
redelivered  to  defendants. 


COURT  OF  APPEALS. 

JOHN  R.  SEAES,  respondent  agt.  JOSEPH  CONOVEB,  appellant. 

Where  a  written  contract  was  entered  mto  for  the  sale  and  purchase  of  all  the 
potatoes  the  seller  might  raise  during  the  season,  for  a  specified  price,  to  be 
paid  by  the  buyer  on  delivery  at  a  certain  place,  and  before  the  time  for  har- 
vesting the  potatoes  the  seller  informed  the  buyer  that  he  had  sold  the  pota- 
toes for  more  money  than  the  buyer  had  agreed  to  give,  and  that  the  latter 
could  not  have  them  : 

Held,  that  this  was  a  breach  of  the  contract  on  the  part  of  the  seller,  and  the 
right  of  action,  therefore,  was  properly  assignable  by  the  buyer,  and  the  assignee 
could  maintain  his  action  without  any  demand  of  the  seller,  or  offer  on  his  part 
to  fulfill  the  contract. 

It  has  long  been  the  settled  practice  of  the  court,  on  a  motion  for  a  new  trial,  to 
refuse  to  set  aside  the  verdict,  if  the  parties  would  consent  to  deduct  any 
amount  deemed  excessive. 

September  Term,  1866. 

THE  facts  appearing  on  the  trial  of  this  action  are  as 
follows : 

In  March,  1857,  the  defendant  and  one  Stephen  B.  Cono- 
ver entered  into  mutual  written  contracts,  whereby  the 
defendant  agreed  to  sell  and  deliver  to  Conover  all  the 
peach-blow  potatoes  that  he,  the  defendant,  raised  the  then 
coming  season,  in  good  merchantable  order,  delivered  on 
the  boat  at  12s.  per  barrel,  and  he  agreed  to  plant  ten  acres 
or  more.  In  consideration  thereof,  Conover  agreed  to  take 
of  defendant  all  the  peach-blow  potatoes  he  might  raise  that 
season,  at  the  price  of  one  dollar  and  fifty  cents  per  barrel, 
delivered  at  the  boat  at  Red  Bank,  he  agreeing  to  plant  ten 
acres  or  more. 
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It  appeared  that,  in  the  latter  part  of  September  of  that 
year,  Conover  called  on  the  defendant  to  see  about  the  pota- 
toes, when  the  defendant  said  he  had  sold  the  potatoes 
for  more  money  than  he  (Conover)  had  agreed  to  give,  and 
he  (Conover)  could  not  have  them.  Conover  then  assigned 
the  contract  to  the  plaintiff,  and  delivered  the  same  to  him. 
This  was  about  the  first  of  October,  1857.  On  the  5th  of 
October  Conover  prepared  a  notice  to  the  defendant,  setting 
forth  that  he  had  assigned  the  contract  with  the  defendant 
to  the  plaintiff,  and  requested  the  defendant  to  deliver  the 
crop  to  the  plaintiff,  agreeably  to  the  terms  of  the  contract. 
The  plaintiff,  underneath  said  notice  and  copy  of  said  con- 
tract, under  the  same  date,  also  gave  notice  to  the  defend- 
ant that  he  had  purchased  the  said  contract  from  Stephen 
B.  Conover,  and  requesting  a  delivery  of  the  potatoes  on  the 
boat  according  to  the  terms  of  the  contract,  and  informing 
the  defendant  that  the  money  for  the  potatoes  would  be 
ready  for  him,  upon  delivery,  at  the  price  named  hi  the 
contract.  When  these  notices  were  shown  to  the  defendant 
and  read  to  him  by  Stephen  B.  Conover,  he  said  :  "  I  told 
you,  when  you  were  here  before,  that  you  could  not  have 
the  potatoes,  that  I  had  sold  them  ;  and  I  tell  you  so  again. 
I  do  not  know  John  B.  Sears,  and  have  made  no  contract 
with  him." 

The  defendant  moved  for  a  nonsnit,  or  to  dismiss  the 
complaint,  on  the  following  grounds  : 

First.  That  no  valid  assignment  to  the  plaintiff  of  the 
contract  named  in  the  complaint  had  been  proved. 

Second.  That  the  plaintiff  had  not  proved  any  right  of 
action. 

Thii  d.  That  the  plaintiff  had  not  performed  the  conditions 
precedent  as  the  purchaser  of  the  potatoes  or  assignee  of 
the  contract. 

Fourth.  That  there  had  been  no  assignment  since  the 
alleged  breach,  and  until  a  breach  of  the  contract  there 
could  be  no  transfer  of  the  right  of  action. 

The  court  refused  to  dismiss  the  complaint;  to  which 
ruling  and  decision  the  defendant's  counsel  excepted. 
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Some  rebutting  testimony  was  then  offered  on  the  part  of 
the  defendant,  after  which  the  judge  charged  the  jury  that 
the  plaintiff  had  proved  that  he  was  the  assignee  of  the  con- 
tract set  out  in  the  complaint,  and  that  said  contract  was  a 
valid  and  binding  contract  of  bargain  and  sale. 

To  this  charge  no  exception  was  taken,  and  the  jury,  after 
deliberation,  returned  a  verdict  for  plaintiff  for  $500.  On 
appeal  to  the  general  term,  the  judgment  was  affirmed,  on 
condition  that  the  plaintiff  deduct  $200  from  the  amount  of 
the  verdict,  which  he  did,  and  judgment  was  entered  accord- 
ingly ;  and  from  this  judgment  the  defendant  now  appeals 
to  this  court. 

G.  DEAN,  for  the  appellant. 

T.  B.  PELTON,  for  the  respondent. 

DAVIES,  Ch.  J.  The  motion  to  dismiss  the  complaint  was 
properly  denied.  The  contract  was  assignable,  and  was 
duly  assigned.  On  the  assumption  that  there  had  been  a 
breach  of  the  contract  before  the  assignment,  Stephen  B. 
Conover  had  a  right  of  action  for  the  damages  which  he 
had  sustained,  and  undeniably  that  right  of  action  was 
assignable.  The  defendant  was  guilty  of  a  breach  of  his 
contract  when  he  sold  the  potatoes  called  for  by  the  con- 
tract, and  his  avowal  that  he  did  not  intend  to  deliver  the 
potatoes  under  it  was  the  best  evidence  of  a  breach  of  it.  This 
evidence  was  uncontradicted  at  the  time  this  motion  was 
made,  and  must  be  assumed  to  be  true.  The  avowal  of  the 
defendant  that  he  could  not  and  would  not  fulfill  the  con- 
tract on  his  part,  rendered  wholly  useless  any  demand  on 
the  part  of  the  plaintiff,  or  offer  on  his  part  to  fulfill- the 
contract.  But  such  demand  and  offer  were  made  in  the 
paper  shown  and  read  to  the  defendant,  under  date  of 
October  5.  Upon  the  proof,  the  plaintiff  was  clearly  enti- 
tled to  recover  the  damages  sustained  for  a  breach  of  this 
contract. 

The  jury  fixed  the  amount  of  the  damages  at  $500,  and 
it  was  competent  for  the  general  term  of  the  supreme 
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court,  if,  in  its  judgment,  such  damages  were  excessive,  to 
order  a  new  trial,  or,  in  its  discretion,  to  affirm,  in  case  the 
plaintiff  should  remit  the  amount  adjudged  excessive.  The 
Code  confers  power,  upon  an  appeal  from  a  judgment  or 
order,  on  the  appellate  court,  to  reverse,  affirm  or  modify 
the  judgment  or  order  appealed  from.  (§  330.)  It  has  long 
been  the  settled  practice  of  the  court,  on  a  motion  for  a  new 
trial,  to  refuse  to  set  aside  the  verdict,  if  the  parties  would 
consent  to  deduct  any  amount  deemed  excessive.  (3  Gra. 
&  Wat.  on  New  Trials,  1162,  and  cases  there  cited.} 

Such  a  proceeding  was  recognized  and  approved  of  by 
this  court  in  Chouteau  agt.  Suydam  (21  N.  Y.  E.  179). 

In  that  case,  the  general  term  of  the  supreme  court  of  the 
city  of  New  York  affirmed  a  judgment  in  favor  of  the  plain- 
tiffs, conditionally,  upon  their  consenting  to  certain  modifi- 
cations, reducing  the  amount  of  the  judgment,  which  they 
did,  and  one  of  the  defendants  then  appealed  to  this  court. 
This  court  affirmed  the  judgment,  with  costs  of  the  appeal 
to  this  court. 

No  good  reason  is  suggested  why  we  should  disturb  the 
judgment  in  this  action  ;  and  the  judgment  appealed  from 
should,  therefore,  be  affirmed,  with  costs. 

All  the  judges  concurring. 

Judgment  affirmed,  with  costs  and  ten  per  cent  penalty. 


NEW  YOEK  COMMON  PLEAS. 

ELLIOTT  WALKER  agt.  THE  DRY  DOCK,  EAST  BROADWAY  AND 
BATTERY  EAILROAD  COMPANY. 

Where  a  city  railroad  company  are  authorized,  under  the  United  States  revenue 
act,  to  issue  passage  tickets  in  multiples  of  twenty,  to  the  price  of  which  an 
amount  equal  to  the  revenue  tax  is  added ;  and  where  they  issue  a  main  ticket 
signed  by  their  principal  officers,  to  which  is  attached  twenty  coupon  tickets, 
the  main  ticket  containing  a  notification  that  each  ticket  attached  entitles  the 
owner  to  one  ride  in  the  company's  cars,  and  that  the  conductor  alone  is  autlio* 
rized  to  tear  off  the  tickets: 

Held,  that  this  regulation  being  a  reasonable  one,  no  passenger  having  such  a 
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main  ticket,  with  coupon  tickets  attached,  is  authorized  to  detach  the  latter 
from  the  main  ticket  and  present  it  to  the  conductor,  and  at  the  same  time 
refuse  to  show  the  main  ticket.  In  such  case  he  may  be  properly  ejected  from 
the  cars. 

June  Term,  1867. 

Before  DALY,  F.  J.,  BRADY  and  CARDOZO,  Judges. 

THIS  action  was  commenced  in  August,  1866,  against  the 
above  named  railroad  company,  to  recover  forty-five  dollars 
damages  claimed  by  the  plaintiff  because  of  his  having 
been,  as  he  alleged,  improperly  ejected  from  one  of  the 
defendants'  railroad  cars  by  the  conductor,  for  refusal  to 
pay  fare. 

Upon  the  trial  of  the  cause  before  Justice  BARRETT,  of  the 
sixth  district,  and  a  jury,  the  plaintiff  proved  that  on  the 
16th  of  August,  1866,  he  was  a  passenger  on  one  of  the 
defendants'  cars ;  that  he  had  previously  purchased  at  the 
office  of  the  company  a  package  of  twenty  tickets,  being 
one  main  ticket  with  nineteen  smaller  tickets  attached  in 
coupon  form.  Upon  each  of  the  smaller  tickets  were 
printed  the  words :  "  One  ride  due  the  person  to  whom 
issued ;  not  good  unless  torn  off  by  the  conductor."  The 
main  ticket  was  signed  by  the  president  and  another  officer 
of  the  company,  and  across  its  face  at  the  tune  of  purchase 
the  plaintiff's  name  was  written.  The  plaintiff  himself 
detached  two  of  the  small  tickets,  which  he  tendered  in  pay- 
ment of  the  fare  of  himself  and  Mend.  He  did  not  exhibit 
the  main  ticket  with  its  signature  to  the  conductor,  nor 
would  he  pay  fare  except  with  the  tickets  he  had  detached, 
although  he  testified  he  had  read  the  tickets  and  knew  of 
the  regulation  that  they  were  only  to  be  torn  off  by  the  con- 
ductor. He  therefore  was  ejected,  but  with  no  unnecessary 
force,  and  brought  this  action  to  test  the  legality  of  such 
regulation. 

When  the  testimony  on  the  part  of  the  plaintiff  closed, 
defendants'  counsel  moved  to  dismiss  the  complaint,  and 
insisted  that  the  plaintiff  had  failed  to  establish  any  cause 
of  action,  because : 

First,  The  act  of  congress  known  as  the  revenue  law,  as 
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amended  July  13,  1866,  in  pursuance  of  which  the  tickets 
purchased  by  the  plaintiff  were  issued  by  its  provisions,  does 
not  contemplate  the  sale  of  single  tickets,  but  requires  that 
tickets  shall  be  sold  in  packages  of  twenty,  or  multiples  of 
twenty,  so  that  the  precise  tax  imposed  by  law  may  be  col- 
lected, and  the  form  of  the  ticket  is  in  that  view  unobjection- 
able. The  same  law  also  provides  that  where  the  tax 
amounts  to  the  fraction  of  a  cent,  in  default  of  a  ticket,  the 
company  may  collect  from  any  passenger  the  full  cent  in 
lieu  of  such  fraction. 

Second.  A  railroad  company  has  the  undoubted  legal 
right,  established  by  a  long  current  of  authorities,  to  pre- 
scribe and  enforce  such  rules  and  regulations  as  are  proper 
to  promote  the  comfort  and  safety  of  their  passengers,  to 
insure  the  payment  of  the  regular  fare,  and  to  protect  the 
company  from  imposition  or  wrong.  A  willful  or  heedless 
neglect  by  a  passenger  of  reasonable  regulation,  actually  or 
by  strong  inference  made  known  to  him,  exempt  them  from 
any  liability  for  the  consequences.  He  forfeits  his  right 
to  ride,  and  the  conductor  is  lawfully  authorized  to  eject 
him. 

Third.  The  acceptance  of  a  railroad  ticket  by  a  passenger 
constitutes  a  contract  between  him  and  the  company,  and  it 
is  only  by  a  compliance  with  the  terms  of  the  contract  that 
he  is  entitled  to  transportation.  He  is  also  presumed  to 
know,  and  bound  to  observe,  the  reasonable  rules  and  regu- 
lations of  the  company.  The  only  question  to  be  deter- 
in  this  case  is,  whether  the  regulation  is  reasonable ;  and 
this  is  always  a  question  of  law  for  the  court,  which  it  would 
be  error  to  submit  to  the  jury.  (15  N.  T.  B.  455 ;  20  N.  Y. 
B.  126.) 

,  Fourth.  This  regulation  was  plainly  reasonable  and  just. 
The  law  compels  the  defendants  to  issue  tickets  or  pay 
the  tax  themselves.  In  every  other  form  of  tickets  which 
have  been  adopted  or  used  by  city  railroad  companies, 
opportunities  for  frauds  have  arisen.  The  tickets  have  been 
forged.  This  style  of  ticket  is  intended  to  prevent  such 
fraud,  and  is  admirably  adapted  for  that  purpose.  The  con« 
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ductor  is  required  to  inspect  the  main  ticket  bearing  the  two 
signatures,  with  which  he  is  acquainted,  to  ascertain  that  it 
is  genuine ;  otherwise  any  one  may  print  and  use  the  small 
tickets,  and  so  defraud  the  company. 

Justice  BARRETT  concurred  hi  these  views,  and  the  plain- 
tiff was  nonsuited.  He  then  appealed  to  the  court  of  com- 
mon pleas,  where  the  cause  was  argued  in  January  last. 

GEORGE  A.  BLACK,  for  plaintiff  and  appellant. 

I.  The  point  in  this  case  turns  upon  the  following  allega- 
tion of  the  complaint :  "  That  on  said  occasion  plaintiff  ten- 
dered to  the  defendants  one  of  said  tickets  so  sold  by  defend- 
ants to  plaintiff,  and  offered  the  same  in  payment  for  the 
transportation  aforesaid;  and  that  defendants  refused  to 
receive  the  same,  and  refused  and  failed  to  carry  plaintiff 
on  their  road,  and  ejected  him  from  their  cars. 

The  only  defense  for  such  conduct,  offered  on  the  part  of 
the  defendants,  was,  that  the  tickets  sold  by  them  to  plain- 
tiff contained  sufficient  on  their  face  to  give  them  rights, 
with  respect  to  this  passenger,  greater  than  those  they  could 
exercise  over  others  paying  their  fare  in  cash  to  the  con- 
ductor ;  so  that  the  traveler  who  bought  twenty  tickets,  and 
paid  for  them  the  exact  fare  fixed  by  law,  paid  for  something 
which  put  him  in  a  worse  position  than  he  who  paid  for 
each  ride  separately. 

If  this  is  the  correct  view,  the  plaintiff  cannot  recover,  but 
that  it  is  not  is  plain,  for  the  following  reasons  : 

This  whole  proceeding  is  founded  upon  the  section  of  the 
United  States  internal  revenue  law  which  requires  railroad 
companies  to  sell  "  tickets,  in  packages  of  twenty  and  multi- 
ples of  twenty,  to  the  price  of  which  only  an  amount  equal 
to  the  revenue  tax  shall  be  added."  (§  103  Int.  Rev.  Act,  as 
amended  July  13, 1866.) 

The  testimony  of  William  Bichardson,  president  of  the 
defendants,  shows  that  these  tickets  were  sold  in  pursuance 
of  this  law. 

"What  "tickets"  means  in  this  law,  in  connection  with 
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railroad  companies,  has  been  well  settled,  and  the  authori- 
ties are  all  uniform.  "It"  (a  ticket)  "is  a  memorandum, 
voucher  and  receipt  for  the  fare,  and  cannot  be  regarded  as 
an  agreement."  (Perkins  agt.  New  York  Central  Railroad 
Company,  24  N.  T.  R.  201.) 

"A  ticket  serves  a  threefold  purpose.  It  is  evidence  in  the 
passenger's  hands  that  he  has  paid  his  fare  and  has  a  right 
within  the  cars.  It  insures  the  payment  of  the  passage 
money  by  all  who  take  seats,  and  when  redelivered  to  the 
company,  is  a  voucher  against  the  office  or  agent  who  issued 
it."  ( Fedder  agt.  Fellows,  20  N.  Y.  R.  126 ;  Nevins  agt.  Bay 
State  Steamboat  Company,  4  Bosw.  425 ;  McCotter  agt.  Hooker, 
4  Seld.  497 ;  Hibbard  agt.  N.  Y.  and  Erie  Railroad  Company, 
1  Smith,  458 ;  Quimby  agt.  Vanderbilt,  17  N.  Y.  R.  306 ;  Web- 
ster's Dictionary,  verb,  Ticket.) 

Therefore,  when  the  plaintiff  applied  to  the  defendants  to 
purchase  twenty  tickets,  under  the  revenue  law,  he  went  to 
buy  a  well  defined  article,  whose  price  was  fixed  by  law. 
The  defendants  agreed  to  sell  the  article,  and  then 
attempted  to  cheat  the  plaintiff,  by  delivering  something 
which  the  court  is  urged  to  declare  different  from  what  it 
agreed  to  sell ;  in  other  words,  to  assist  the  defendants  to 
carry  out  its  fraud. 

1.  The  terms  on  tickets  sold  did  not  make  a  contract,  for 
the  reasons  following : 

1st.  The  plaintiff  never  assented  to  them ;  never,  in  fact, 
had  an  opportunity  to  assent.  (See  testimony  of  plaintiff'; 
Nevins  agt.  Bay  State  Steamboat  Co.  4  Bosw.  225.) 

2d.  There  was  no  consideration  to  support  the  contract, 
even  if  it  be  deemed  one,  "  ex  nudo  pacto  non  oritur  actio" 
(Broom's  Max.  p.  583 ;  Smith  agt.  N.  Y.  Gen.  Railroad  Co. 
24  Smith,  247.) 

3d.  It  was  void,  being  unstamped.  (U.  S.  Int.  Rev.  Law, 
§  158.) 

2.  As  a  regulation,  the  terms  contained  in  the  tickets  can- 
not be  sustained.  ^ 

As  a  preliminary  point,  it  may  be  stated  that  the  court  is 
to  decide  on  the  question  of  the  reasonableness  of  a  regu- 
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lation,  when  the  facts  are  undisputed.  (Hibbard  agt.  N.  Y, 
and  Erie  Railroad  Co.  1  Smith,  459 ;  Vedder  agt.  Fdlows,  20 
N.  T.  R.  126.) 

But  it  may  be  left  to  the  jury  to  say  whether  the  conduct 
of  the  company  was  intended  to  harass.  (Hibbard  agt.  N.  Y. 
and  Erie  Railroad  Co.) 

Various  regulations  have  been  held  to  be  reasonable,  such 
as  the  surrender  of  tickets  when  demanded  (North  R.  R. 
Co.  agt.  Page,  22  Barb.  130) ;  exhibiting  ticket  when  called 
upon  (Hibbard  agt.  N.  Y.  and  Erie  R.  R.  Co.  15  N.  Y.  R. 
455 )  indorsing  ticket  for  identification,  when  the  passenger 
lies  over  (Beebe  agt.  Ayres,  28  Barb.  275) ;  and  the  public 
does  not  lose  the  right  to  complain  of  any  unreasonable 
practice  by  voluntarily  taking  seats  in  the  cars.  ( Vedder  agt. 
FeUows,  20  N.  Y.  R.  131.) 

The  regulation  must  be  reasonable,  or  the  public  is  not 
bound  by  it.  (Beebe  agt.  Ayres,  28  Barb.  275.) 

II.  Were  these  regulations  reasonable  ? 

1.  "  They  made  the  tickets  not  transferable." 

1st.  By  actual  statement  to  that  effect  on  the  tickets. 

2d.  By  making  them  invalid  if  separated. 

These  tickets  are  property  purchased  and  paid  for  by  the 
plaintiff,  and  this  regulation  is  intended  to  deprive  him  of 
the  benefit  of  his  ownership.  It  deprives  him  of  an  essen- 
tial element  of  property,  the  right  to  transfer  it.  ( Wyne- 
Tiammer  agt.  The  People,  3  Kern.  395.) 

Tickets  like  these  are  transferable  by  delivery.  (Hibbard 
agt.  N.  Y.  and  Erie  R.  R.  Co.  1  Smith,  439,  465  ;  North  R. 
R.  Co.  agt.  Page,  22  Barb.  132.) 

2.  They  make  the  tickets  invalid  unless  separated  by  tho 
conductor,  and  only  good  to  pay  the  fare  of  the  person  to 
whom  issued. 

3.  This  regulation  is  burdensome  and  unreasonable. 

1st.  The  plea  in  defense  of  the  first  part  of  the  rule  is, 
that  the  small  tickets  are  susceptible  of  forgery,  and  that 
the  company,  to  protect  itself,  has  a  right  to  see  that  they 
are  connected  with  the  main  ticket  signed  by  its  officers. 
The  answer  is,  let  the  officers  sign  all  the  tickets.  It 
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requires  the  passenger  to  carry  all  the  tickets  printed  on  this 
paper,  as  they  are,  and  subject  to  wear  and  obliteration,  till 
they  are  all  used. 

The  trouble,  delay  and  inconvenience  of  producing  them 
all  for  inspection,  and  restoring  them  when  returned  to  his 
custody,  is  compensated  by  no  convenience  to  the  pas- 
senger. 

2d.  It  requires  the  personal  identification  of  the  passen- 
ger, at  the  whim  of  the  conductor. 

3d.  It  prohibits  owners  of  the  tickets  using  the  tickets  to 
pay  the  fare  of  even  his  wife  or  child.  In  the  case  before 
the  court,  the  plaintiff  offered  one  of  the  tickets  to  pay  the 
fare  of  his  companion ;  it  was  refused. 

4th.  As  an  entirety,  the  terms  of  these  tickets  have  been 
prepared  by  unscrupulous  men,  to  evade  and  render,  nuga- 
tory the  benefits  intended  to  be  secured  to  the  public  by  the 
act  of  congress ;  to  burden  their  use  with  such  restrictions  as 
to  prevent  their  purchase,  and  thus  give  to  the  grasping 
corporation  the  right  to  plunder  the  public  by  law  for  a  few 
months  longer. 

III.  The  justice  erred  in  ruling  that  the  defendants'  coun- 
sel need  not  state  what  he  desired  to  prove  by  the  ticket, 
after  a  demand  made  by  the  plaintiff.  (Becd  agt.  Finch,  1 
Kern.  135.) 

The  plaintiff  should  have  judgment. 

ROBINSON  &  SCEIBNEB,  for  defendants  and  respondents. 

I.  The  act  of  congress  known  as  the  revenue  law,  as 
amended  by  act  approved  July  13th,  1866,  in  pursuance  of 
which  the  tickets  purchased  by  the  plaintiff  were  issued,  by 
its  provision,  does  not  contemplate  the  sale  of  single  tickets 
by  railroad  corporations  engaged  in  business,  such  as  the 
defendants,  but  requires  that  the  tickets  shall  be  sold  in 
packages  of  twenty  or  multiples  of  twenty,  in  order  that  the 
precise  tax  imposed  by  the  act  may  be  collected  by  the  com- 
pany, as  the  agent  of  the  government.  The  form  of  the 
tickets  is  in  that  view  unobjectionable. 
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II.  The  defendants,  a  railroad  corporation,  in  the  direc- 
tion and  management  of  their  business,  have  an  undoubted 
right,  for  the  proper  execution  of  their  difficult  and  respon- 
sible duties,  to  prescribe  and  enforce  such  rules  and  regula- 
tions as  are  proper,  to  insure  the  comfort  and  safety  of  their 
passengers,  and  to  protect  the  company  from  imposition  and 
wrong.     They  have  the  right  to  require  that  their  passen- 
gers shall  preserve  order,  and  that  they  shall  abstain  from 
any  act  which  tends  to  impede,  interrupt  or  interfere  with 
their  conductors  and  managers  in  the  transaction  of  their 
necessary  business.     Some  of  these  regulations  are  neces- 
sary to  insure  the  safety  of  the  passengers  themselves,  others 
to  insure  the  payment  of  the  regular  fare  and  to  protect  tlie,  car- 
rier from  imposition.     This  is  the  language  of  the  court  in 
the  case  of  Hibbard  agt.  N.  Y.  and  Erie  Railroad  Co.  (15  N. 
Y.  E.  463). 

The  same  principle  has  been  affirmed  in  numerous  other 
adjudications,  and  the  absolute  legal  right  of  a  rail- 
road company  to  establish  such  reasonable  rules  and  regu- 
lations is  distinctly  recognized  in  the  decisions  of  the  follow- 
ing other  cases :  Northern  R.  R.  agt.  Page  (22  Barb.  130), 
Beele  agt.  Ayres  (28  Barb.  276),  Barker  agt.  Coflin  (31  Barb. 
556),  Hibbard  agt.  N.  Y.  and  Erie  Railroad  (supra}. 

The  passenger  owes  a  corelative  duty  to  the  company 
which  he  is  bound  to  observe.  They  are  to  take  care  of 
him,  but  he  is  also,  in  many  respects,  to  take  care  of  him- 
self ;  and  a  wilful  or  heedless  neglect  of  reasonable  regula- 
tions, actually  or  by  strong  inference  made  known  to  him, 
exempts  them  from  any  liability  for  the  consequences.  He 
forfeits  his  right  to  ride,  and  the  conductor  is  laicfvtty  author- 
ized to  eject  him.  (Paige  agt.  N.  Y.  ,Central  Railroad,  6 
Duer,  529 ;  Hibbard  agt.  N.  Y.  and  Erie  Railroad,  15  N.  Y. 
R.  455.) 

III.  The  acceptance  of  a  railroad  ticket  by  a  passenger 
constitutes  a  contract  between  him  and  the  company,  and 
it  is  only  by  compliance  with  the  terms  of  the  contract  that 
he  is  entitled  to  transportation.     He  is  also  presumed  to 
know,  and  bound  to  observe,  the  reasonable  rules  and  regula- 
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tions  of  the  company.  ( Wells  agt.  N.  T.  Central  Railroad 
Co.  24  N.  Y.  E.  181 ;  Perkins  agt.  Same,  24  N.  Y.  R.  196 ; 
Barker  agt.  Coftin,  31  Barb.  556 ;  Hibbard  agt.  N.  Y.  and 
Erie  Railroad,  15  N.  Y.  R.  455.) 

IV.  The  authorities  before  cited  establish  fully  the  abso- 
lute necessity  of  the  company  to  make  and  enforce  regula- 
tions to  protect  themselves  against  imposition  and  fraud  on 
the  part  of  dishonest  passengers  or  their  own  agents  and 
employees,   and  the  only  question  to  be   determined  is, 
whether  the  regulations  are  reasonable.     This  question  is 
one  of  law,  to  be  determined  by  the  court,  and  it  is  error  to 
submit  it  to  the  jury.     (Hibbard  agL  N.  Y.  and  Erie  Rail- 
road, 15  N.  Y.  R.  455 ;  redder  agt.  Fellows,  20  N.  Y.  R.  126.) 

V.  The  regulation  in  this  case  was  plainly  reasonable  and 
just,  for  the  following,  among  other  reasons  : 

1.  All  experience  proves  that  the  management  of  railroads 
to  insure  the  comfort  and  safety  of  passengers,  and  the 
same  time  to  protect  the  company  from  imposition,  is  diffi- 
cult.    By  the  act  referred  to  in  first  point,  the  company  are 
required  and  may  be  compelled  to  adopt  the  ticket  system 
in  the  operation  of  their  business,  in  order  to  collect  the  tax 
imposed  by  law  upon  the  traveling  public,  or  to  pay  the  tax 
themselves.     In  every  other  form  of  the  ticket  which  has 
been  adopted  or  used  by  city  railroad  companies,  opportu- 
nities for  fraud  have  arisen. 

2.  The  tickets  have  been  forged,  and  the  court  can  readily 
see  how,  by  this  means,  wrongs  may  be  practided  against 
the  company. 

3.  In  default  of  a  ticket,  the  company  are  authorized  to 
collect  the  full  sum  of  one  cent  in  excess  of  the  usual  fare ; 
and  as  less  than  one-half  of  the  traveling  public  choose  to 
avail  themselves  of  the  use  of  tickets,  opportunities  are 
offered  to  conductors  to  purchase  and  turn  in  by  stealth 
tickets  for  each  passenger,  thereby  defrauding  the  company 
of  a  large  percentage  of  their  cash  receipts. 

4.  The  tickets  adopted  by  the  defendants,  and  one  of 
which  was  sold  to  the  plaintiff,  are  designed  to  prevent  these 
frauds  and  impositions,  and  are  well  calculated  for  that  pur- 
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pose.  The  main  ticket  is  issued  to  the  individual  passenger 
by  name,  and  has  the  signatures  of  two  of  the  officers  of  the 
company  attached;  and  the  instruction  or  regulation  is 
reasonable,  that  the  smaller  tickets  shall  be  torn  off  by  the 
conductor,  in  order  that  he  may  at  all  times  be  able  to 
inspect  the  main  ticket,  to  ascertain  that  it  is  a  genuine 
ticket  of  his  company ;  otherwise  any  one  may  print  and  use 
the  small  tickets,  and  so  defraud  the  company. 

VI.  The  regulation  that  the  small  ticket  was  only  to  be 
torn  off  by  the  conductor  is  plainly  printed  thereon,  and  was 
well  known  to  the  plaintiff,  and  by  his  acceptance  of  the 
ticket  he  contracted  to  observe  that  regulation.    (Cases  cited 
supra.) 

VII.  The  plaintiff  having  willfully  neglected  to  observe 
the  reasonable  regulations  of  the  company,  he  was  lawfully 
ejected. 

VIII.  The  plaintiff,  as  appears  from  his  own  testimony, 
had  no  cause  of  action  whatever.     He  paid  nothing  for 
transportation  oy  any  other  conveyance,  and  proved  no 
damage.     On  the  contrary,  it  distinctly  appears  that  the 
identical  ticket  tendered  by  the  plaintiff  at  the  time  of  his 
ejection  was  afterwards  received  by  one  of  the  conductors 
of  the  defendants'  railroad,  and  the  plaintiff  was  allowed  the 
single  passage  to  which  he  claimed  he  was  entitled  by  virtue 
of  the  ticket,  and  accepted  performance  of  the  entire  obliga- 
tion it  imposed  or  conferred,  so  that  the  contract  of  the 
defendants  was  in  any  view  entirely  fulfilled  on  their  part. 

IX.  There  was  no  ground  for  the  plaintiff 's  objection  to 
the  admissibility  of  the  testimony  respecting  the  contents 
of  the  tickets.    Due  notice  to  produce  the  ticket  had  been 
served,  and  that  notice,  with  admission  of  service,  was  before 
the  court. 

X.  The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

By  the  court,  DALY,  F.  J.  This  judgment  was  right.  The 
defendants  were  authorized  by  the  internal  revenue  act,  as 
amended  July  13, 1866  (§  103),  to  issue  tickets  in  multiples 
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of  twenty,  to  the  price  of  which  an  amount  equal  to  the 
revenue  tax  was  to  be  added ;  and  where  tickets  were  not 
purchased,  they  were  authorized  to  charge  six  cents  for  each 
passenger.  The  defendants  issued  a  main  ticket,  signed  by 
two  of  the  officers  of  the  company,  at  the  end  of  which,  and 
upon  the  same  sheet,  twenty  tickets  were  printed,  the  main 
ticket  containing  a  notification  that  each  ticket  attached  enti- 
tled the  owner  to  one  ride  in  the  company's  cars,  and  that  the 
conductor  alone  was  authorized  to  tear  off  the  tickets.  The 
regulation  in  respect  to  the  tearing  off  of  the  tickets  was  a 
reasonable  one,  as  the  tickets  could  be  easily  forged  by 
simply  printing  them ;  but.  if  the  main  ticket,  with  the  cou- 
pon attached,  had  to  be  presented  to  the  conductor,  and  it 
was  reserved  to  him  alone  to  tear  off  the  coupon,  an  oppor- 
tunity was  afforded  him  to  see  by  the  inspection  of  the  main 
ticket  that  each  coupon  received  for  a  ride  was  genuine. 
This  course  of  procedure  served  to  protect  the  company 
from  imposition  and  fraud,  and  required  at  the  hands  of  the 
passenger  nothing  that  was  unreasonable.  The  plaintiff 
knew  of  the  regulation,  but  refused  to  comply  with  it,  and 
was  put  off  from  the  car.  He  had  nothing  to  complain  of, 
and  the  action  he  brought  was  properly  dismissed. 


SUPREME  COURT. 

JOHN  GROUSE  and  others  agt.  MAEINDA  C.  WHEELER. 

Where  an  appeal  is  taken  to  the  general  term  from  a  judge's  order  at  chambers 
requiring  a  judgment  debtor  in  supplementary  proceedings  to  pay  the  judgment, 
&c.,  the  whole  merits  of  the  case  are  open  to  review.  But  it  must  be  a  very 
clear  case,  to  authorize  the  general  term  to  interfere,  on  the  ground  that  the 
decision  of  the  judge  is  against  the  evidence  before  him. 

Prior  to  the  amendment  of  section  292  of  the  Code  in  1867,  a  judge  of  the  supreme 
court,  who  granted  an  original  order  in  supplementary  proceedings  for  the 
examination  of  a -judgment  debtor  residing  in  another  judicial  district,  had 
power  and  jurisdiction,  at  his  chambers,  in  his  own  judicial  district,  to  make 
any  other  necessary  order  to  continue  and  consummate  the  proceeding  to  a 
final  determination.  (FOSTER,  </".,  dissenting.) 
VOL.  XXXHI.  22 
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Onondaga  General  Term,  June,  1867. 

Before  MORGAN,  BACON,  FOSTER  and  MULLIN,  Justices. 

APPEAL  from  an  order  in  supplementary  proceedings. 

LYON  &  NORTON,  for  the  defendant. 

I.  This  case  is  one  that  the  merits  of  the  whole  case  may 
be  reviewed  upon  appeal.     (See  Code,  §§  349,  350  and  344.) 

II.  There  is  no  question  made  but  that  any  justice  of  the 
supreme  court  may  issue  an  order  for  a  judgment  debtor  to 
appear  and  answer  in  proceedings  supplementary  to  -execu- 
tion. 

1.  But  such  justice  has  no  power  to  compel  the  debtor  to 
appear  and  answer  out  of  the  county  to  which  the  execution 
issued.     (Code,  §  292  ;  14  Abb.  251 ;  37  Barb.  24.) 

2.  The  justice's  power  to  issue  the  order  is,  no  doubt, 
co-extensive  with  the  state. 

3.  But  as  to  the  place  where  such  proceeding  shall  be 
had,  it  is  otheninse;  it  being  confined  to  the  county  to  which 
the  execution  issued. 

III.  The  supplementary  proceedings  under  section  292,  <fcc., 
of  the  Code,  is  a  proceeding  in  an  action  to  enforce  a  judg- 
ment ;  t  is  not  a  special  proceeding  within  section  3  of  the 
Code.     (15  How.  19.) 

1.  The  Code  does  not  require  these  proceedings  to  be 
commenced  in  the  county  in  which  the  venue  in  the  action 
is  laid,  nor  is  it  left  for  the  judgment  creditor  to  say  where 
they  shall  be  commenced,  but  compels  him  to  commence 
them  in  the  county  to  which  the  execution  issued. 

2.  This  being  a  proceeding  in  an  action,  and  having  been 
commenced  in  Wayne  county,  it  must  be  continued  there. 

IV.  The  obtaining  and  hearing,  upon  an  order  to  show 
cause  why  the  judgment  debtor  should  not  be  ordered  to 
pay  over,  is  but  a  continuation  of  the  proceedings  supple- 
mentary to  execution,  under  section  292  of  the  Code.  (Code, 
§  297 ;  13  How.  382.) 

1.  Section  292  of  the  Code  does  not  only  contemplate,  in 
its  provisions,  that  the  debtor  shall  appear  and  answer  in 
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the  county  to  which  the  execution  issued,  but  the  true  con- 
struction of  that  section  is,  that  all  the  proceedings  had 
under  that  section  (which  is  applicable  to  this  case)  must  be 
had  in  that  county. 

2.  In  other  words,  these  proceedings  must  be  continued 
in  the  county  in  which  they  are  commenced. 

V.  The  justice  had  no  jurisdiction  to  make  the  order 
appealed  from.     (13  How.  374,  as  to  limited  jurisdiction.} 

1.  The  justice  would,  without  doubt,  have  jurisdiction  to 
make  the  order,  if  made  in  the  county,  or  at  least  within  the 
district,  where  the  proceedings  were  commenced. 

2.  A  justice  of  the  fifth  district,  having  once  commenced 
these  proceedings  in  Wayne  county,  in  the  seventh  district, 
he  must  continue  them  in  that  district  and  in  that  county. 

3.  If  this  were  a  proceeding  under  subdivision  3  of  sec- 
tion 292,  a  justice  of  the  fifth  district,  having  issued  the 
order  to   appear,  could  not  even  issue  a  warrant  for  the 
arrest  of  the  defendant  residing  in  the  seventh  district.     (9 
How.  39.)     (9  Barb.  378,  is  not  applicable.   See  9  How.  above, 
42.) 

4.  Much  less  has  a  justice  of  the  fifth  district  the  power  to 
compel  the  debtor,  residing  in  the  seventh  district,  to  appeal- 
before  him,  and  continue  the  proceedings  in  the  fifth  dis- 
trict.    (See  9  Hoiv.  above,  impliedly.} 

5.  The  justice  who  commenced  these  proceedings  should 
have  ordered  the  defendant  to  appear  and  show  cause  before 
the  county  judge  of  Wayne  county,  or  at  least  before  a  jus- 
tice of  the  seventh  district,  if  he  could  not  attend  in  person. 

6.  If  his  honor  Judge  MOKGAN  had  ordered  the  defendant 
to  appear  and  show  cause  before  him,  at  a  time  and  place 
stated,  in  "Wayne  county,  there  would  be  no  question  but 
that  he  could  make  the  order  to  pay  over,  upon  a  sufficient 
state  of  facts. 

VI.  The  plaintiffs  in  this  case  have  mistaken  their  remedy  ; 
they  should  have  applied  for  the  appointment  of  a  receiver. 
(5  How.  16,  in  connection  with  13  How.  137.) 

VII.  The  evidence  is  not  sufficient  to  warrant  the  issuing 
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of  an  order  to  pay  over.  (Code,  §  297 ;  10  Abb.  103 ;  13  How. 
137 ;  4  Bosw.  683.)  j 

1.  It  must  appear  by  positive  proof  that  tbe  debtor  has 
money  or  property  in  his  possession  or  under  his  control 
which  he  can  deliver  over.     (See  cases  last  above  cited.) 

2.  The  defendant's  statement  may  be  very  unsatisfactory 
to  a  creditor,  and  give  rise  to  a  suspicion  that  he  may  be 
co'ncealing  money  or  property,  but  that  does  not  warrant  such 
an  order.     (22  How.  3.) 

3.  The  facts  in  the  above  case  and  the  present  are  similar. 

4.  It  does  not  appear  by  the  evidence  in  whose  hands,  or 
under  whose  control,  the  funds  are  that  the  plaintiffs  are 
trying  to  reach.     They  suspect  that  the  defendant,  or  some 
one  within  her  knowledge,  has  it  in  control.     This  is  insuffi- 
cient to  warrant  the  issuing  of  an  order  to  pay  over. 

VTLl.  The  order  to  appear  and  answer  was  granted  Mon- 
day, Nov.  5th,  1866.  The  examination  of  defendant  was  had 
on  Friday,  the  9th  of  November,  1866.  (See  Order,  date  of, 
and  Report  of  Referee,  at  fdio  1.) 

1.  It  cannot  be  claimed  by  the  plaintiffs  that  defendant 
made  up  the  story  of  the  money  being  gone,  on  the  day  of 
the  examination,  or  after  these  proceedings  were  commenced. 

2.  Mr.  Musselman,  a  witness  sworn  on  the  part  of  the 
plaintiffs,  testifies  that  defendant  came  to  his  house  last 
week  (which  was  before  the  commencement  of  these  pro- 
ceedings), and  told  him  her  money  was  gone.     (See  Referee's 
Report,  at  folio  28.) 

IX.  The  order  granted  by  his  honor  Judge  MORGAN  is, 
that  the  defendant  pay  over  or  that  an  attachment  issue. 
(See  Order.) 

1.  An  attachment  in  such  cases  is  not  the  remedy ;  the 
precept  issues  to  commit  directly.    The  order  appealed 
from,  therefore,  is  not  proper.     (9  Hoio.  97.) 

2.  An  attachment  is  a  process  requiring  defendant  to 
appear  and  answer, 

3.  The  process  to  appear  and  answer  is  for  contempts 
other  than  those  for  the  non-payment  of  a  sum  of  money. 
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(2  R.  S.  435,  §§  4  and  5  ;  2  Barb.  Ch.  Pr.  271 ;  1  Ho/.  Ch. 
Pr.  429.) 

;  X.  If  the  plaintiffs  suspected  that  defendant  was  endeavor- 
ing to  conceal  her  property,  they  should  have  examined  the 
other  members  of  the  family,  and  endeavored  to  have  found 
it,  before  suspending  the  examination. 

XI.  We,  therefore,  respectfully  submit  that,  for  the  fore- 
going reasons,  the  order  appealed  from  should  be  reversed, 
.with  costs. 

PEATT,  MITCHELL  &  BROWN,  for  the  plaintiffs. 

I.  The  judge  had  jurisdiction  to  make  the  order  appealed 
from. 

1.  The  venue  was  in  the- county  of  Onondaga. 

2.  A  judge  in  any  part  of  the  state  has  jurisdiction  to 
make  an  order  for  the  examination  of  a  debtor,  under  sup- 
plementary proceedings.     (Code,  §  292;  14  AW.  251.) 

3.  The  examination  must  be  in  the  county  in  which  the 
debtor  resides,  but  there  is  no  restriction  as  to  the  location 
of  the  justice  of  the  supreme  court  who  grants  the  order. 

4.  If  the  general  rule  as  to  the  district  and  locality  in 
which  motions  can  be  made  applies,  then,  as  the  venue  was 
laid  in  Onondaga  county,  the  motion  for  the  order  appealed 
from  was  properly  made  in  that  county.     (Code,  §  401, 
sub.  4.) 

II.  The  judge  before  whom  supplementary  proceedings 
are  pending  is  clothed  with  jurisdiction  to  order  money  in 
the  debtor's  possession  to  be  paid  to  the  plaintiffs;  to -satisfy 
their  judgment.     (Code,  §  297 ;  14  Abb.  251 ;  9  How.  97 ;  17 
How.  80,  83.) 

III.  The  evidence  in  this  case  showed  that  the-debtor  had 
the  money  in  her  hands  at  the  time  of  the  examination. 

1.  Musselman  testified  that  he  paid  her  some  $1,135  some 
two  weeks  before  the  examination. 

2.  She  does  not  claim  that  she  paid  out  or  expended  any 
material  amount  of  it,  thus  leaving  the  whole  amount  in  her 
hands. 
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3.  The  claim  that  she  had  lost  it,  or  that  it  has  now  been 
placed  beyond  her  control,  is  a  mere  pretence  and  sham. 

a.  She  does  not  swear  that  she  supposes  the  money  to 
have  been  stolen. 

b.  Her  conduct  shows  that  she  did  not  suppose  at  the 
tune  that  it  was  stolen. 

1.  According  to  her  own  statement,  she  did  not  tell  any 
one  of  the  pretended  loss  until  some  four  days  after  the 
money  was  missed,  and  then  she  did  not  tell  her  husband, 
but  her  brother-in-law,  Musselman. 

2.  She  did  not  tell  her  husband  until  afterwards,  and 
never  told  her  daughters,  nor  inquired  of  them  about  it. 

3.  No  inquiry  has  been  made  in  regard  to  it  since  by  her- 
self or  anyone  else  in  her  behalf. 

4.  It  is  clear,  therefore,  if  the  money  disappeared  from  her 
drawer,  she  had  no  apprehension  but  that  it  was  safe  in  the 
hands  of  some  friend  or  member  of  the  family. 

IV.  So  far  as  the  defendant  herself  is  concerned,  she 
showed  herself  upon  the  trial  utterly  unworthy  of  credit. 

1.  She  denied,  on  her  examination  in  the  forenoon,  that 
she  had  received  more  than  about  $800  on  the  note. 

2.  She  denies  talking  to  Musselman  about  the  matter 
during  recess,  in  which  she  is  contradicted  by  him. 

3.  The  pretence  that,  upon  her  examination  in  the  fore- 
noon, she  forgot  the  receipt  of  $1,135,  some  two  weeks  pre- 
viously, was  manifestly  false. 

4.  The  difficulty  was,  she  had  not  at  that  time  concocted 
the  plan  for  disposing  of  the  money.    That  was  got  up  dur- 
ing intermission. 

4£.  The  inference  is  therefore  irresistible  that  the  money 
is  in  her  possession  or  under  her  control,  and  will  be  forth- 
coming when  necessary  to  avoid  punishment  for  contempt. 

5.  No  answer  to  a  creditor's  bill  in  chancery  would  have 
been  held  void,  setting  up  the  facts  stated  in  the  evidence 
in  this  case. 

6.  In  just  such  a  case  in  New  York,  a  peremptory  order 
to  pay  over  the  money  was  made  and  sustained.     (13  Abb. 
459.) 
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V.  The  objection,  that  the  report  does  not  show  that  the 
referee  was  sworn,  is  not  tenable. 

1.  The  statute  does  not  require  a  referee  to  be  sworn, 
except  upon  the  trial  of  a  cause. 

2.  There  is  no  rule  requiring  the  report  to  show  that  he 
was  sworn.   The  precedents  are  all  the  other  way.    (Edivards 
on  Referees,  see  precedents.} 

3.  In  cases  where  an  oath  is  required,  if  parties  appear 
and  do  not  object,  the  omission  will  be   deemed  waived. 
(Edw.  on  Ref.  107 ;  6  How.  278 ;  7  How.  41.) 

VI.  It  is  clear,  therefore,  that  the  order  to  pay  over  the 
money  in  the  possession  of  defendant,  sufficient  to  pay 
plaintiff's  judgment  and  costs,  was  correct,  and  should  be 
affirmed,  with  costs. 

Points  in  Reply. 

I.  Motions  upon  notice  must  be  made  within  the  district 
in  which  the  action  is  triable,  or  in  a  county  adjoining.  The 
order  appealed  from  was  made  upon  a,  motion  requiring 
notice.  It  was,  therefore,  properly  made  in  Onondaga 
county.  (Code,  §  401,  sub.  4.) 

1.  It  is  conceded  that  the  original  order  for  examination 
was  properly  made  in  this  county. 

2.  It  is  difficult  to  perceive  why  any  other  motion  requir- 
ing notice  should  not  be  made  in  the  county  in  which  the 
venue  is  laid. 

3.  The  examination  must  be  had  in  the  county  in  which 
the  defendant  resides,  for  the  reason  that  it  requires  his 
personal  attendance ;  but  the  statute  does  not  require,  and 
there  is  no  reason  why  it  should  require,  motions  connectec 
with  the  proceedings,  and  which  do  not  require  suclrper 
sonal  attendance,  to  be  subject  to  other  than  the  ordinary 
rules  of  practice. 

4.  Clearly,  if  they  may  be  made  out  of  "Wayne  county, 
they  may  be  made  in  the  county  where  the  venue  is  laid. 

II.  The  order  appealed  from  is  not  a  general  order  to  pay 
money ;  the  judgment  in  the  suit  is  a  sufficient  order  for  that 
purpose.  This  order  is  to  apply  certain  property  in  the 
hands  or  under  the  control  of  defendant  to  the  pay- 
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ment  of  the  judgment,  and  a  refusal  to  do  so  is  a  contempt 
of  court. 

1.  No  precept  in  the  nature  of  an  execution  can  be  pro- 
perly issued  in  such  a  case. 

2.  The  defendant  is  ordered  to  apply  specific  property.  A 
refusal  to  pay  is  a  contempt  of  court,  and  the  only  remedy 
is  by  attachment  for  the  contempt. 

3.  If  we  can  only  issue  a  precept  in  the  nature  of  an  exe- 
cution, we  are  no  better  off  than  when  we  started.     We 
could  and  did  issue  an  execution  against  the  property,  which 
was  returned  nutta  bona. 

4.  An  attachment  is  the  only  process  which  can  reach  the 
body  and  compel  defendant  to  disgorge. 

III.  The  other  points  of  the  defendant  are  already  suffi- 
ciently answered. 

By  the  court,  BACON,  J.  The  original  supplementary  order 
to  examine  the  judgment  debtor,  in  this  case,  was  made  by 
Judge  MORGAN,  and  was  ordered  to  be  executed,  and  the 
examination  taken  before  a  referee  in  the  county  of  Wayne, 
in  which  county  the  debtor  resided,  and  where  the  execu- 
tion had  been  issued  and  returned.  The  examination  took 
place,  and  a  report  thereof,  and  of  the  entire  testimony  taken 
by  him,  was  made  by  the  referee  to  the  judge  who  issued  the 
order ;  and  thereupon  he  made  another  order  for  the  defend- 
ant to  show  cause  before  him,  at  his  chambers,  in  Syracuse, 
on  the  18th  day  of  December,  1866,  why  the  defendant  should 
not  pay  the  judgment  and  costs  of  the  proceeding.  Upon 
this  day  the  counsel  for  both  parties  appeared  before  the 
judge,  at  his  chambers,  and,  after  hearing  them,  an  order 
was  that  day  made  at  chambers,  in  Syracuse,  by  Judge 
MORGAN,  that  the  defendant  pay  the  judgment  and  costs  of 
the  proceedings  within  ten  days,  or,  in  default  thereof,  that 
an  attachment  issue.  From  this  order  an  appeal  is  taken  to 
this  court. 

The  counsel  for  the  defendant  insists  that  upon  this  appeal 
the  whole  merits  of  the  case  are  open  to  review,  and  he 
argues  that  there  is  not  evidence  sufficient  to  warrant  the 
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issuing  of  the  order.  He  is  probably  right  in  claiming  that 
this  is  the  rule,  but  I  do  not  think  the  facts  in  this  case  war- 
rant the  conclusion  he  seeks  to  establish.  On  the  contrary, 
the  evidence  seems  to  me  to  disclose  a  very  bold  and  mani- 
fest attempt  to  conceal  and  convey  out  of  reach  money 
very  clearly  shown  to  have  been  in  the  defendant's  posses- 
sion, or  entirely  within  her  control,  at  the  time  of  her  exam- 
ittfttion.  At  any  rate,  in  a  case  disclosing  such  very  singu- 
lar and  suspicious  features,  we  should  hardly  feel  justified  in 
overruling  the  decision  of  the  justice  before  whom  the  mat- 
ter came  for  the  exercise  of  his  judicial  judgment.  It  must 
be  a  very  different  case  from  this  which  would  require  or 
authorize  us  to  interfere  on  this  ground. 

The  only  question  then  is,  whether  the  judge  had  the 
power  to  make  the  order  of  Dec.  18th.  The  counsel  for  the 
defendant  insists  that  he  had  no  jurisdiction  to  make  an 
order  requiring  the  defendant,  who  resided  in  Wayne  county, 
to  appear  and  show  cause  before  him  in  Onondaga  county, 
or  to  make  any  order  out  of  that  county  or  the  seventh  dis- 
trict. He  does  not  deny  the  power  to  make  the  order  for 
the  examination  in  Wayne  county,  but  he  claims  that  the 
proceeding  having  been  commenced  in  that  county,  it  must 
be  continued  there,  and  that  the  justice  issuing  the  order 
must,  if  any  further  proceeding  is  taken  or  order  granted, 
make  it  returnable  before  himself  in  Wayne  county,  or  before 
some  judge  or  justice  in  that  county  or  district.  There  is 
no  case  yet  reported  that  has  decided  anything  to  this  effect, 
either  directly  or  by  implication.  It  is  conceded  that  a 
judge  can  grant  an  order  for  the  examination  of  a  judgment 
debtor  anywhere  in  the  state,  and  irrespective  of  the  debtor's 
residence.  The  only  restriction  is,  that  the  examination  must 
be  in  the  county  to  which  the  execution  was  issued.  This 
is  all  the  privilege  the  judgment  debtor  has.  Where  further 
proceedings  are  to  be  had,  they  are  (or  rather  they  were 
before  the  amendment  of  the  last  winter)  to  be  had  and 
taken  before  the  judge  who  issued  the  original  order.  This 
is  provided  for  by  the  297th  section  of  the  Code,  which 
declares  that  the  judge  (that  is,  the  judge  who  issued  the 
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supplementary  order)  may  order  any  property  of  the  judg- 
ment debtor,  in  the  hands  either  of  himself  or  of  any  other 
person,  or  due  to  the  judgment  debtor,  to  be  applied  towards 
the  satisfaction  of  the  judgment.  The  same  judge  appoints 
a  receiver,  and  this  he  can  do  within  his  own  district,  and 
entirely  irrespective  of  the  debtor's  residence.  The  power 
to  order  these  examinations,  and  to  make  all  orders  inter- 
mediate and  final,  is  a  special  statutory  authority  conferred 
upon  the  justices  of  the  supreme  court  as  such,  and  to  be 
exercised  at  chambers;  and  the  power  to  grant  chamber 
orders  is  unrestricted  save  in  some  special  cases,  of  which 
this  is  not  one. 

In  Webber  agt.  Robbie  (13  How.  382),  Judge  SMITH  decided, 
at  special  term,  that,  after  supplementary  proceedings  have 
been  duly  instituted,  the  jurisdiction  of  the  justice  remains 
until  the  examination  of  the  debtor  is  completed,  and  all 
orders  made  by  the  judge,  in  respect  to  the  property  of  the 
judgment  debtor  or  otherwise,  are  fully  executed.  The 
object  of  the  Code  in  instituting  this  mode  of  proceeding,  as 
is  well  known,  was  to  supersede  the  necessity  of  a  creditor's 
bill  in  the  court  of  chancery,  and  the  remedy  was  intended 
to  be  co-extensive  with  that  mode  of  proceeding. 

The  several  provisions  should  therefore,  as  Judge  SMITH 
says,  be  liberally  construed,  and  so  as  to  effect  that  object. 

But  again,  it  may  be  said  that,  the  order  appealed  from 
was  made  upon  a  motion  requiring  a  notice,  and,  as  the 
venue  in  the  action  was  in  Onondaga  county,  the  motion 
was,  by  subdivision  4  of  section  401  of  the  Code,  properly 
made  in  the  same  county. 

It  may  be  added  that,  at  the  last  session  of  the  legisla- 
ture, an  amendment  was  made  to  the  292d  section  of  the 
Code,  requiring  the  judge  who  grants  the  supplementary 
order  to  designate  some  judicial  officer  within  the  judicial 
district  in  which  the  judgment  debtor  resides  before  whom 
further  proceedings  shall  be  had.  This  is  to  be  deemed,  I 
think,  by  a  clear  implication,  a  concession  that,  but  for  this 
restriction,  it  was  and  always  had  been  within  the  jurisdic- 
tion and  power  of  the  judge  making  the  order  to  continue 
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and  consummate  the  proceeding  before  him,  by  any  order 
necessary  to  conduct  it  to  a  final  determination  and  execu- 
tion. If  it  were  to  supply  a  defect  in  the  law,  or  create  a 
limitation  previously  unknown,  the  legislature  must  have 
supposed  the  necessity  for  it  existed.  I  see  nothing  in  this 
amendment  in  the  nature  of  a  declaratory  act ;  a  restriction 
is  now  imposed  which  did  not  before  exist. 

The  order  granting  the  attachmen-t  in  the  alternative  was 
right.  The  defendant  was  ordered  to  apply  specific  property, 
and  disobedience  to  it  was  a  contempt,  and  punishable  as 
such  by  the  judge  who  made  the  order.  (Kearney's  Case,  13 
Abb.  487.) 

I  think  the  order  appealed  from  should  be  affirmed,  with 
costs. 

FOSTER,  J.,  dissented. 


COUKT  OF  APPEALS. 

FRANK  LOBDELL  and  others,  respondents  agt.  AMMON  LOB- 

DELLL  and  others,  appellants. 

i 

The  rule  which  courts  of  equity  have  adopted,  in  suits  for  the  specific  perform- 
ance of  contracts,  requires  that  the  contract  be  established  by  competent  and 
satisfactory  proof,  to  be  clear,  definite  and  certain. 

If  the  proof,  should  end  in  leaving  the  contract  uncertain,  so  that  the  court  can- 
not say  what  its  precise  import  and  limitations  are,  a  decree  for  a  specific  per- 
formance will  be  denied. 

If  evidence  is  given  in  the  court  below  tending  to  the  establishment  of  such  a 
contract,  the  sufficiency  of  the  proof  to  satisfy  the  mind  of  the  court  as  to  the 
existence  of  the  contract,  with  the  requisite  degree  of  clearness  and  certainty, 
is  not  a  matter  for  this  court  to  consider. 

In  this  case,  the  variance  between  the  contract  set  up  in  the  complaint  and  that 
found  by  the  referee  is  not  such  as  to  require  a  dismissal  of  the  complaint. 

The  difference  between  the  terms  of  the  contract,  as  alleged,  and  those  proved, 
was  a  mere  variance,  and  was  properly  disregarded. 

The  rule  of  practice  established  by  the  Code  in  regard  to  variances,  whatever  was 
the  former  rule,  must  now  prevail  in  cases  of  this  kind,  as  well  as  others. 

The  promise  to  convey,  as  found  by  the  referee,  was  not  a  mere  voluntary  one, 
but  was  made  upon  a  valuable  consideration,  emanating  from  a  loss  or  disad- 
vantage to  the  promisee.  Pliny  said  to  Seymour,  "  If  you  will  bestow  certain 
work  and  labor  upon  this  piece  of  land,  I  will  convey  it  to  you." 

It  cannot  be  doubted  that,  after  Seymour  has  done  the  work,  Pliny  refuses  to  con- 
vey, an  action  at  law  would  lie  for  the  breach  of  the  contract.  The  considera- 
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tion  ia  sufficient  to  support  the  promise.  ( On  the  above  points,  this  court  affirm 
the  decision  of  the  general  term  thereon,  32  How.  1.) 

Two  of  the  defendants  in  this  case  were  sworn  as  witnesses  on  their  own  behalf, 
and  were  sought  to  be  examined  in  respect  to  the  arrangement  made  and  con- 
versation had  between  Pliny  Lobdell,  their  father,  deceased,  tinder  whom 
they  claim  as  devisees,  and  Seymour  Lobdell,  their  brother,  deceased,  under 
whom  the  plain  tiffa  claim  as  heirs  at  law,  in  the  presence  of  these  two  defend- 
ants. Such  examination  being  objected  to  as  incompetent  under  the  399th  sec- 
tion of  the  Code,  as  it  then  stood,  the  objection  was  sustained  and  the  examina- 
tion excluded. 

Held,  by  this  court,  that  this  was  error.  The  transaction  or  communication 
respecting  which  they  sought  to  testify  was  not  between  themselves  and  the 
deceased  person,  or,  in  the  language  of  the  Code,  "had  personally  by  said 
party  with  a  deceased  person,"  but  between  the  deceased  person  and  a  third 
person. 

When  the  legislature  explicitly  limit  the  exclusion  of  a  party  to  cases  in  which  he 
should  offer  to  testify  in  respect  to  a  transaction  or  communication  had  person- 
ally by  him  with  the  deceased  person,  it  is  impossible  to  construe  that  exclu- 
sion as  meaning  to  cover  transactions  or  communications  had  with  a  third  per- 
son, whoever  he  may  be  and  however  connected  with  the  party  offering  to  tes- 
tify, with  the  deceased  person. 

Submitted  on  printed  arguments,  Mai  ch  Term,  1867.  Deci- 
ded, June  Term,  1867. 

APPEAL  from  a  judgment  of  the  general  term  of  the 
supreme  court,  in  the  eighth  district,  affirming  a  judgment 
entered  on  the  report  of  a  referee  at  special  term.  (Reported 
32  How.  Pr.  B.  1.) 

H.  BOIES,  attorney  for  defendants,  appellants. 

I.  There  are  two  reasons  for  calling  the  attention  of  this 
court  to  the  evidence. 

First.  It  is  submitted  that  there  is  no  evidence  to  support 
the  finding  of  the  referee  as  to  the  terms  of  the  contract 
under  which  Seymour  Lobdell  took  possession  of  the  land 
in  question ;  and 

Second.  I  wish  for  the  decision  of  this  court  as  to  whether 
an  action  for  the  specific  performance  of  a  parol  contract  to 
convey  land  can  be  maintained  when  the  evidence  leaves  it 
a  question  of  doubt  as  to  whether  the  contract  sought  to  be 
enforced  was  or  was  not  made. 

Of  the  terms  of  the  agreement,  three  witnesses  have 
spoken. 
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First.  Anna  Lobdell  (widow  of  Seymour),  who  swears  to 
an  agreement  by  which  Pliney  was  to  convey  the  land  to 
Seymour  for  what  he,  Pliney,  owed  Seymour. 

Second.  Nancy  Lobdell  (widow  of  Pliney),  who  proves  an 
agreement  by  which  Seymour  was  to  have  the  use  of  the 
land  while  he  worked  it  to  the  satisfaction  of  his  father. 
The  cross-examination  of  this  witness,  in  which  she  says : 
"  Their  father  told  the  boys,  Ammon  and  Seymour,  that  if 
they  would  go  down  onto  this  land  and  cultivate  it,  the  land 
should  some  time  be  theirs." 

Third.  Matilda  Houghton  (daughter  of  Pliney),  who  swears 
that  her  father  told  Seymour  he  could  go  onto  the  lot  in 
question ;  cut  the  timber  just  as  fast  as  he  gave  him  permis- 
sion, and  no  faster ;  and  as  long  as  he  lived  up  to  his  rules, 
and  did  as  he  told  him,  he  might  stay. 

Where,  let  me  ask,  is  it  found  by  this  evidence  that  Pliney 
Lobdell  agreed,  as  found  by  the  referee,  "  that  if  Seymour 
would  take  possession  of  and  clear  up,  reduce  to  cultivation 
and  make  improvements  upon  *  *  *  said  lot,  the  same 
should  become  and  be  the  property  of  the  said  Seymour,  and 
that  he,  the  said  Pliney,  would  convey  the  same  to  him  by 
a  sufficient  deed  of  conveyance  ?" 

The  learned  judge  who  wrote  the  opinion  of  the  supreme 
court  tells  us  that  it  must  have  been  mainly  upon  the  evi- 
dence of  the  mother  of  the  plaintiffs  that  the  referee  found 
the  agreement. 

I  deny  that  he  found  it  upon  any  evidence  that  was  ever 
given  in  this  action.  No  such  agreement  is  claimed  in  the 
complaint  to  have  been  made.  No  effort  was  made  by  the 
plaintiffs  to  prove  it  on  the  trial,  and  the  defendants  were 
never  called  upon  to  disprove  either  the  contract  as  found 
or  the  non-performance  of  its  conditions  by  Seymour. 

It  was  never  dreamed  of  by  any  of  the  parties  to  this 
action  until  the  referee  filed  his  report,  and  all  its  vital  pro- 
visions are  the  offspring  of  his  brain  alone. 

No  aid  can  be  drawn  to  its  support  from  the  admission  of 
Pliney  Lobdell,  and  there  is  not  a  word  that  he  ever  uttered, 
or  an  act  that  he  ever  did,  that  tends  to  prove  an  agreement 
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with  any  such  conclition.3  in  it  as  that  found  by  the  referee. 
The  evidence  that  Seymour  did  not  so  understand  the 
arrangement  between  him  and  his  father  is  overwhelming. 

By  the  plaintiffs'  witness,  it  is  proved  that  he  demanded 
the  deed  immediately  upon  making  the  agreement,  and  with- 
out waiting  to  clear  up  the  land. 

By  the  defendants'  witnesses,  that  he  repeatedly  affirmed 
that  the  land  was  not  his ;  that  he  recognized  Pliney's  title 
by  asking  permission  to  cut  the  timber,  peal  the  bark,  &c.; 
that  he  refused  to  build  the  line  fence,  because  the  land  was 
not  his ;  or  clear  off  the  land. 

That  Pliney  did  not  so  understand  the  agreement  is  as 
positively  proved. 

When  applied  to  for  a  deed,  at  the  time  Seymour  took 
possession,  he  did  not  put  his  refusal  upon  the  ground  that 
the  land  was  not  cleared  up,  but  said  that  when  he  died  he 
intended  to  give  the  whole  lot  to  Seymour. 

He  always  refused  to  give  a  deed,  not  because  the  condi- 
tions of  Seymour's  contract  had  not  been  performed,  but 
because  he  denied  that  he  had  made  any  agreement  to  con- 
vey; and  refused  to  sell  it  to  Seymour,  even  for  its  full 
value ;  and  disputed  that  Seymour  had  any  legal  claim  upon 
the  land ;  and  actually  occupied  a  part  of  said  lot,  claiming 
it  as  his  own. 

Upon  this  evidence,  I  submit  that  it  is  clearly  the  duty  of 
this  court  to  reverse  the  judgment  appealed  from,  upon  the 
ground  that  there  is  no  evidence  to  sustain  the  finding  of 
the  referee. 

II.  A  court  of  equity  has  not  the  power  to  decree  the  spe- 
cific performance  of  a  parol  contract  for  the  conveyance  of 
land,  where  the  evidence  presents  a  fair  question  of  doubt 
as  to  whether  the  contract  sought  to  be  enforced  was  or  was 
not  made.   (German  agt.  Machin,  6  Paige,  288 ;  Phillips  agt. 
Thompson,  1  John.  Ch.  131 ;  Story's  Eq.  Jur.  §§  755,  756,  764, 
766,  767,  769;  1  John.  Ch.  145,  150,  283,  286;  WiUard's  Eq. 
Pr.  §  282.) 

III.  The  evidence  given,  and  that  offered  by  the  defend- 
ants, and  rejected  by  the  referee,  shows  that  Seymour  sus- 
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tained  no  pecuniary  loss  by  reason  of  the  breach  of  Pliney's 
contract ;  the  timber  taken  by  him  being  worth  as  much  as 
the  improvements  made. 

And  there  is  no  evidence  that  Pliney  realized  any  advan- 
vantage  whatever  from  the  agreement. 

Such  a  contract  is  without  consideration,  and  cannot  be 
enforced  in  a  court  of  equity.  (Story's  Eq.  Jur.  §  987.  See 
also  §  792.) 

It  is  not  enough  that  the  balance  of  Pliney'a  land  "  may 
have  been"  enhanced  in  value  by  reason  of  the  clearing  up 
of  this  lot.  There  is  no  proof  that  it  was.  Indeed,  the  evi- 
dence shows  that  it  was  not. 

IV.  The  contract  alleged  in  the  complaint  and  the  one 
found  by  the  referee  are  entirely  different  and  distinct  from 
each  other.  The  first  was  a  sale  of  fourteen  acres  described 
by  metes  or  bounds,  for  a  valuable  consideration  paid  by 
Seymour ;  the  second,  an  agreement  to  convey  fifteen  acres 
if  Seymour  would  perform  certain  conditions  precedent. 

Prior  to  the  Code,  the  rule  was  well  settled  that  a  party, 
to  maintain  his  action  for  the  specific  performance  of  a  con- 
tract, must  prove  the  identical  agreement  laid  in  his  bill. 
(Phillips  agt.  Thompson,  1  John.  Ch.  131;  5  Wend.  646; 
WUde  agt.  Fox,  1  Band.  165,  170 ;  Byrne  agt.  JRomaine,  2 
Edw.  445.) 

It  is  held  by  the  supreme  court,  in  this  case,  that  the  rule 
is  changed  by  the  Code. 

The  power  to  disregard  variances  and  amend  pleading 
always  existed  in  courts  of  equity. 

The  rule  had  a  deeper  and  broader  foundation  than  any 
upon  which  mere  questions  of  pleadings  were  ever  based. 
It  was  adopted  in  this  class  of  cases  because  the  plaintiff 
invoked  the  extraordinary  powers  of  the  court  to  override 
an  express  provision  of  the  statute,  and  it  compelled  this 
precise  correspondence  between  the  pleadings  and  the  proofs 
as  a  partial  safeguard  against  the  frauds  that  the  statute 
was  designed  to  prevent. 

The  supreme  court  suggests  that  no  question  of  evidence 
was  raised  on  the  trial.  None  could  be  raised,  for  no  claim 


352  NEW  YOKE  PRACTICE  REPORTS. 

LobdeU  agt.  LobdelL 

was  made,  that  any  other  agreement  than  that  alleged  in  the 
complaint  had  been  proved,  and  against  that  agreement  the 
defendants  successfully  defended. 

V.  To  entitle  the  plaintiffs  to  recover,  they  must  prove  a 
performance  by  Seymour  of  the  conditions  of  the  contract; 
found.     That  is,  that  he  took  possession  of,  cleared  up,  <fec., 
fifteen  acres  of  land. 

No  pretence  can  be  made  that  he  took  possession  of  that 
amount.  The  complaint  alleges  that  he  took  possession  of 
fourteen  acres,  describing  it  by  metes  and  bounds. 

But  one  witness  measured  the  lot,  and  he  swears  that  he 
actually  had  possession  of  about  twelve  and  one-half  acres. 

It  has  been  said  that  the  evidence  of  the  amount  of  land 
actually  occupied  by  Seymour,  is  indefinite  and  uncertain. 
Suppose  it  is.  Whose  business  is  it  to  make  it  certain  ? 
Ours  to  prevent  the  plaintiffs  from  taking  land  that  Pliney 
Lobdell  always  owned,  and  claimed  and  possessed,  or  theirs 
to  enable  them  to  take  that  which  Seymour  cleared  up, 
reduced  to  cultivation,  &c.  ? 

But  the  evidence  is  not  uncertain.  The  complaint 
describes  the  land  occupied  by  Seymour,  and  the  front  line 
of  that  lot  as  stated  in  the  complaint  is  just  thirteen  and  a 
half  rods  long.  The  only  witness  that  speaks  of  a  measure- 
ment, says  definitely,  that  the  land  occupied  by  Seymour  is 
thirteen  and  a  half  rods  wide  on  the  road. 

It  is  true  this  witness  swears  that  the  lot  is  narrower  at 
the  back  end,  and  gives  us  measurements  perhaps  less  pre- 
cise than  they  might  have  been,  but  sufficiently  definite  to 
show  that  Seymour  actually  occupied  but  about  twelve  and 
a  half  acres.  The  plaintiffs  do  not  attempt  to  dispute  that 
measurement,  and  no  one  claims  that  Seymour  even  had 
possession  of  a  strip  of  land  more  than  thirteen  and  a  half 
rods  wide  at  any  point. 

And  yet  the  referee  finds  that  the  plaintiffs  are  entitled  to, 
and  the  judgment  directs  the  defendants  to  convey  a  strip 
not  thirteen  stnd  a  half,  but  fourteen  and  almost  a  fourth 
rods  in  width. 

By  what  authority  can  the  court  compel  these  defendants 
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to  convey  land  that  Seymour  Lobdell  never  occupied  or 
claimed,  he  certainly  did  not  perform  the  conditions  upon 
which  he  was  to  have  that  portion  of  the  land  outside  the 
bounds  of  the  lot  occupied  by  him. 

It  may  seem  harsh  to  characterize  as  a  tyranical  exercise 
of  power,  that  portion  of  the  decree  which  enters  the  undis- 
puted possessions  of  these  defendants,  and  wrenches  from 
them  as  with  a  strong  arm,  lands  to  which  the  plaintiffs 
establish  no  shadow  of  right,  but  it  is  a  wrong,  an  unjusti- 
fiable wrong,  that  loses  none  of  its  hideous  character  because 
it  emanates  from  a  tribunal  that  was  established  for  the  pro- 
tection of  human  rights,  instead  of  the  perpetration  of  delib- 
erate wrongs. 

The  attention  of  the  supreme  court,  on  the  appeal  in  this 
action,  was  distinctly  called  to  this  point,  but  it  is  entirely 
ignored  in  the  opinion  delivered.  It  seems  to  me  that  such 
a  palpable  violation  of  the  rights  of  these  defendants,  is  of 
sufficient  importance  to  be  entitled  to  a  passing  thought  at 
least. 

VI.  The  referee  erred  in  excluding  the  evidence  of  Ammon 
and  George  E.  Lobdell,  offered  at  folios  147,  152  and  153. 

The  identical  question  involved  in  the  offer  at  folio  152, 
was  decided  in  Simmons  agt.  Sisson  (26  N.  Y.  R.  276),  and 
I  do  not  see  why  that  decision  should  be  disregarded,  unless 
it  is  deemed  important  to  involve  the  questions  here  in  as 
much  confusion  as  possible,  that  the  imagination  may  meet 
with  less  obstacles  in  its  search  for  some  contract  or  under- 
standing, by  which  the  defendants  can  be  compelled  to  relin- 
quish their  claims  to  this  land.  (See  also  Traphagen  agt. 
Traplagen,  40  Barb.  537.) 

In  bringing  this  case  to  the  notice  of  the  court  of  last 
resort,  I  am  frank  to  conceive  that  in  my  judgment,  an 
authoritative  settlement  of  the  questions  involved  constitutes 
its  chief  importance,  and  I  have  consented  to  submit  it  upon 
written  argument,  that  we  may  avoid,  as  far  as  possible,  an 
expense  that  none  of  the  parties  are  able  to  bear. 

The  decision  of  the  supreme  court,  if  it  can  be  supported 
as  law,  is  a  step  far  in  advance  of  any  reported  case.    It 
VOL.  XXXHI.  23 
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effectually  wipes  out  the  statute,  and  exposes  the  commu- 
nity to  all  the  evils  that  were  sought  to  be  avoided  by  its 
enactment.  It  places  a  contract  which  the  law  declares  void, 
upon  precisely  the  same  footing  in  court  with  the  one  which 
is  conceded  to  be  good,  and  subjects  the  rights  of  the  party 
that  has  rested  on  a  well  known  rule  of  law,  as  a  shield 
against  frauds  and  perjuries,  to  all  the  doubt  and  uncertainty 
that  clusters  around  the  most  difficult  questions  of  fact. 

Nay,  it  goes  further  than  this,  and  upholds  the  finding  of 
a  referee,  that  virtually  wrings  from  the  court  that  sustains 
it,  the  declaration  that  in  the  judgment  of  that  court,  the 
contract  enforced  was  never  made. 

With  the  statute,  it  sweeps  awa^  the  remaining  safe-guard 
that  courts  had  thrown  around  parties  to  actions  of  this  char- 
acter, in  the  rule  that  the  defendant  shall  always  be  per- 
mitted to  know  against  what  contract  he  is  called  upon  to 
defend. 

It  Disregards  the  rule  that  an  agreement  of  this  kind  to 
be  enforced  must  always  be  supported  by  a  valuable  consid- 
eration to  be  proved  by  the  plaintiff. 

It  limits  the  aid  of  the  extraordinary  powers  of  the  court 
of  equity  in  a  case  where  a  court  of  law  is  amply  competent 
to  furnish  a  remedy  in  damages  for  a  breach  of  the  contract 
found. 

It  forgets  even  the  fundamental  rule,  that  the  plaintiff  must 
have  taken  possession  under  the  contract  to  be  enforced,  of 
all  the  premises  of  which  a  conveyance  is  sought,  and  com- 
pels the  transfer  of  lands,  of  which  the  plaintiffs  nor  their 
ancestors,  were  never  in  possession,  and  for  which  not  a  far- 
thing's consideration  was  ever  paid. 

It  takes  from  the  defendants  even  the  right  of  giving  the 
evidence  which  the  highest  court  in  the  state  has  declared 
legal  and  competent,  and  compels  them  to  submit  their  case 
on  that  most  uncertain  of  human  testimony,  the  admissions 
of  parties. 

It  permits  the  plaintiffs  to  recover  upon  an  entirely  differ- 
ent and  distinct  contract  from  that  set  out  in  their  complaint, 
without  subjecting  them  to  the  necessity  of  an  amendment 
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of  their  pleadings,  or  giving  the  defendants  the  least  oppor- 
tunity to  prepare  against  the  claim  upon  which  they  are 
beaten,  and  it  imposes  upon  the  defendants  the  whole 
expense  of  a  long  and  tedious  litigation  over  an  issue  that 
is  decided  in  their  favor. 

If  all  these  innovations  upon  ancient  and  established  rules 
are  to  be  regarded  as  law,  the  decree  should  come  from  the 
court  of  last  resort,  that  men  may  know  the  jeopardy  of 
their  rights,  and  guard  them  accordingly. 

GEORGE  "W.  COTHRAN,  attorney  for  plaintiffs,  respondents. 

I.  A  parol  agreement  for  the  conveyance  of  land,  although 
void  at  law,  will  be  enforced  in  equity,  and  a  proper  convey- 
ance be  decreed,  where  the  agreement  has  been  performed 
by  the  party  seeking  relief.  (Malins  agt.  Broion,  4  N.  Y.  R. 
403 ;  Williston  agt.  Williston,  41  Barb.  S.  C.  R.  635,  643  ; 
McCray  agt.  McCray,  30  Barb.  S.  C.  R.  633 ;  Surcombe  agt. 
Pinninger,  17  Eng.  L.  and  Eq.  R.  212  ;  Traphagan  agt.  Trap- 
Tiagan,  40  Barb.  S.  C.  R.  537 ;  Wetmore  agt.  White,  2  Games' 
Cos.  109 ;  2  Story's  Eq.  Jur.  §  761 ;  Parkhurst  agt.  Van  Cort- 
land,  14  J.  R.  15 ;  Morphet  agt.  Jones,  1  Sivanst  Gk.  R.  181 ; 
Dygert  agt.  Remersneider,  32  N.  Y.  R.  629,  643 ;  Loivry  agt. 
Tew,  3  Barb.  Cli.  R.  407 ;  Jeremy  on  Equity,  436,  456 ;  Neic- 
ton  agt.  Swasey,  8  N.  H.  9 ;  Eaton  agt.  WhitaJcer,  18  Conn. 
222 ;  Caldivell  agt.  Carrington,  9  Pet.  86 ;  Dugan  agt.  Git- 
tings,  3  Gill  138 ;  Hall  agt.  Hall,  1  Gill.  383 ;  Moreland  agt. 
Lemasters,  4  Slack/.  383,  385  ;  Id.  94,  98 ;  Byrd  agt.  Odem, 
9  Ala.  756,  764 ;  Finucane  agt.  Kearney,  1  Freeman,  65,  69 ; 
Simmons  agt.  Hill,  4  Harris  &  McH.  252 ;  Thornton  agt. 
Heirs  of  Henry,  2  Scam.  219 ;  Shirly  agt.  Spencer,  4  Gilm. 
583,  560 ;  Allen's  Estate,  1  Watts  &  Serg.  383 ;  1  Lead.  Cases 
in  Eq.  by  Hare  &  Wallace,  507,  557,  569.) 

The  proposition  has  become  fundamental  and  elementary, 
and,  upon  authority,  would  seem  no  longer  to  be  open  for 
discussion. 

The  power  to  intervene  and  afford  relief  in  such  cases  has 
been  possessed  and  exercised  by  them  from  the  Very  origin 
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of  courts  of  equity  in  England.  (2  Story  Eq.  Jur.  §  716 ;  3 
Parsons  on  Chid.  395,  396.) 

The  ground  for  such  intervention  is,  that  a  party  who 
has  received  the  benefit  of  the  agreement  will  not  be  per- 
mitted to  avail  himself  of  the  statute  of  frauds  (so  called) ; 
as  to  permit  him  to  do  so  would  be  to  make  it  a  statute  to 
protect  frauds,  instead  of  a  statute  to  prevent  them.  (Jeremy 
on  Equity,  436.  See  authorities  above  cited.) 

This  is  not  a  new  question.  There  is  scarcely  a  volume  of 
equity  reports  in  existence  that  does  not  show  repeated 
instances  of  such  interference  ;  thus  demonstrating  the  uni- 
versality of  the  rule. 

Nor  is  it  likely  to  become  an  obsolete  question  ;  for  while 
man  shall  continue  to  repose  confidence  in  the  honor  and 
integrity  of  his  fellow  man,  and  until  the  whole  human 
family  shall  become  members  of  the  legal  profession,  the 
necessity  for  the  exercise  of  this  wise  guardianship  over  the 
rights  of  the  honest,  the  confiding,  and  the  ignorant,  will 
continue. 

The  only  question  that  has  been  seriously  litigated  of  late 
years  has  been,  not  as  to  the  jurisdiction  and  power  of  the 
court,  but  as  to  what  constitutes  such  a  part  performance 
of  the  agreement  as  to  take  the  case  out  of  the  operation  of 
the  statute. 

This  question  cannot  rise  in  this  case,  and  is  not  embraced 
within  my  point,  as  in  this  case  there  was  a  full  and  com- 
plete performance  on  the  part  of  plaintiff 's  ancestor. 

II.  The  agreement  found  by  the  referee  possesses  all  the 
elements  of  a  valid  contract,  and,  had  it  been  reduced  to 
writing,  would  have  sustained  an  action  at  law. 

Equity  will  enforce  any  contract  in  relation  to  land,  where 
there  has  been  a  sufiicient  part  performance  to  take  the  case 
out  of  the  operation  of  the  statute,  that  would  have  consti- 
tuted the  basis  of  an  action  at  law  but  for  thetinhibitions  of 
the  statute. 

This  was  not  a  parol  gift  of  real  estate,  as  the  appellants' 
counsel  claims,  but  it  was  an  agreement  to  convey,  based 
upon  a  valuable  consideration.  The  contracting  parties 
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were  father  and  son ;  the  son  had  recently  married,  and 
expressed  a  determination  to  remove  to  the  west  with  his 
family.  He  was  then  residing  with  his  father  on  the  Lake 
road,  about  seven  miles  from  the  land  in  controversy.  The 
father  owned  fifty-eight  acres  of  wild  lands.  He  thereupon 
agrees  with  his  son  that  if  he  will  "  take  possession  of  and 
clear  up,  reduce  to  cultivation  and  make  improvements 
upon,  a  part  of  said  piece  of  wild  land,  containing  fifteen 
acres,  to  be  taken  off  the  southerly  end  of  the  lot,  the  fifteen 
acres  shall  become  the  property  of  the  son,  and  that  the 
father  will  convey  the  same  to  him  by  a  sufficient  deed  for 
that  purpose." 

Performance  on  the  part  of  the  son  was  in  the  nature  of  a 
condition  precedent  to  the  property  becoming  his.  In  a  gift, 
this  would  be  wholly  unnecessary. 

This  agreement  was  fully  and  entirely  performed  by  the 
son.  Upon  such  performance  the  land,  if  not  before,  became 
his ;  the  father  simply  holding  it  as  his  trustee.  (Jeremy  on 
Equity,  446 ;  Buckmaster  agt,  Harrop,  13  Ves.  Jr.  456,  472  ; 
PoUexfen  agt.  Moore,  3  Atk.  272.) 

In  the  rendition  of  the  necessary  services  and  the  expendi- 
ture of  the  requisite  funds,  in  the  performance  of  this  agree- 
ment by  the  son,  as  well  as  in  the  enhanced  value  of  the 
portion  still  belonging  to  the  father  consequent  upon  such 
performance,  there  is  a  sufficient  consideration  in  law  to 
sustain  the  agreement.  Nor  is  this  consideration  either 
inequitable  or  inadequate.  (3  Parsons  on  Cont.  359,  and  cases 
cited;  Sheppard  agt.  Bevin,  9  Gill.  32,  in  point;  Crosbie  agt. 
McDonnel,  13  Ves.  Jr.  148 ;  Berick  agt.  Kern,  14  8.  &  E. 
271 ;  King's  Heirs  agt.  Thompson,  9  Peters,  204,  in  point; 
Syler  agt.  Eckert,  1  Binney,  378 ;  McClure  agt.  McClure,  1 
Barr.  374.) 

It  was  claimed  by  the  appellants'  counsel  in  the  supreme 
court,  and  I  presume  will  be  claimed  here,  that  this  was  a 
mere  agreement  to  improve  Seymour's  own  land,  and  hence 
did  not  constitute  a  valid  consideration  for  the  agreement 
to  convey. 

In  this  the  counsel  misconceives  the  case.     The  finding 
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of  the  referee,  as  I  have  shown,  renders  the  performance  of 
the  services  and  the  making  the  improvements  a  condition 
precedent  to  the  complete  acquisition  of  title  by  the  son,  and 
hence  there  were  all  the  essential  elements  of  a  valid  con- 
sideration, as  stated  by  all  the  elementary  writers  on  the  law 
of  contracts. 

The  land  was  to  become  Seymour's  upon  performance.  He 
performed.  He  was  then  entitled  to  the  legal  evidence  of 
his  title,  to  wit.,  a  deed.  The  referee  finds  as  conclusion  of 
law  "  that  said  Seymour  Lobdell,  at  the  time  of  his  death, 
was  justly  and  equitably  entitled  to  a  deed  of  conveyance  in 
fee  of  said  fifteen  acres  of  land  from  said  Pliny,  who  held 
the  legal  title  thereof  only  as  a  trustee,  of  said  Seymour." 
Seymour  died  in  May,  1864 ;  and  to  put  the  question  beyond 
doubt,  a  conveyance  was  demanded  of  Pliny  after  Seymour's 
death.  (Jeremy  on  Equity,  446,  and  cases  cited;  3  Parsons  on 
Cont.  360.) 

III.  But  it  is  insisted  by  the  appellants  that  courts  of 
equity  have  not  the  power  to  determine,  from  conflicting 
evidence,  the  particular  terms  of  the  contract  entered  into, 
but  can  only  decree  performance  of  such  agreements  as  are 
admitted  by  the  pleadings,  or  as  to  the  terms  of  which  there 
is  no  dispute. 

Such  is  not  the  law.  There  never  was  a  case  decided, 
whether  reported  or  not,  that  thus  circumscribed  the  power 
and  sphere  of  usefulness  of  such  courts.  (Parkhurst  agt. 
Van  Cortland,  14  J.  B.  15  ;  Fry  on  Specific  Performance,  188, 
§§  418,  204;  Rhodes  agt.  Rhodes,  3  Sandf.  279,  281 ;  Mundy 
agt.  JoUiffe,  5  Myl.  &  Cr.  177 ;  Burns  agt.  Sutherland,  1  Barr. 
103,  106.) 

Courts  of  equity  are  governed  by  the  same  rules  in  this 
respect  as  courts  of  law,  except  that  they  apply  them  with 
greater  freedom  to  the  especial  merits  of  the  case.  (3  Par- 
sons on  Cont.  357.  See  next  point  for  further  discussion.} 

IV.  Analogous  to  this  is  the  appellants'  position  that  to 
entitle  the  plaintiffs  to  recover  they  must  prove  the  identical 
agreement  set  out  in  the  complaint. 

Nor  is  such  the  law.    The  practice  at  one  time  was,  where 
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there  was  a  material  variance  between  the  agreement  alleged 
and  that  proven,  the  bill  would  be  dismissed  without  preju- 
dice to  filing  a  new  bill.  (Lyal  agt.  Miller,  2  Ves.  Sr.  299 ; 
Maimoaring  agt.  Baxter,  5  Ves*  Jr.  457 ;  Woolam  agt.  Hearn, 
7  Ves.  Jr.  222  ;  MaUoy  agt.  Egan,  7  Irish  Eq.  R.  590;  8  Par- 
sons on  Cont.  354,  and  note  o.) 

But  the  rule  has  been  greatly  modified,  land  instead  of  dis- 
missing the  bill,  especially  where  there  has  been  a  part  per- 
formance,the  court  will  grant  leave  to  amend  the  bill  in  accord- 
ance with  the  agreement  proven,  and  then  decree  specific 
performance  of  the  amended  agreement.  (Harris  agt.  Knick- 
erbacker,  5  Wend.  638 ;  Tilton  agt.  Tilton,  9  N.  H.  R.  585  ; 
Beard  agt.  Linthicum,  1  Md.  Ch.  Dec.  348.) 

Or  the  court  will  grant  the  decree  upon  the  bill  without 
amendment.  (Mortimer  agt.  Orchard,  2  Ves.  Jr.  243  ;  Bass 
agt.  Clivley,  Tamlyn  Ch.  R.  80 ;  Drury  agt.  Conner,  6  Har- 
ris &  J.  288.) 

It  is  perfectly  competent  and  proper  for  the  court  to  deter- 
mine from  the  evidence  what  the  agreement  was.  (Rhodes 
agt.  Rhodes,  3  Sandf.  279,  281 ;  Mundy  agt.  JoUiffe,  5  Myl.  & 
Cr.  177 ;  Burns  agt.  Sutherland,  7  Barr.  103,  106.) 

The  variance  between  the  allegation  and  the  proof  in  this 
case  was  not  material.  The  supreme  court  has  met  this 
question  squarely. 

The  allegation  in  the  complaint  is  a  sale,  deed  to  be 
delivered  on  request.  In  my  second  point  I  have;  minutely 
examined  the  agreement  as  found  by  the  referee,  which  in 
law  is  a  sale  with  an  agreement  to  give  a  deed ;  and  no  time 
having  been  specified  when  delivery  shall  be  made,  -means  a 
delivery  at  any  time,or  on  request.  Had  I  not  alleged  a  request, 
that  point  would  have  been  here  insisted  on  against  me. 

At  most  it  was  a  mere  case  of  variance  between  the  alle- 
gation and  the  facts  proven,  and  the  court  had  ample  power 
on  the  trial  or  at  general  term,  and  this  court  has  the  same 
power,  to  order  the  proper  amendment  to  be  made.  (Code 
of  Proceedure,  §§  173,  170,  171,  169.) 

And  leave  to  amend  is  expressly  given  by  the  supreme 
court  at  general  term. 
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This  court  will,  therefore,  treat  the  case  as  though  the 
contract  found  by  the  referee  had  been  particularly  alleged 
in  the  complaint. 

There  is  still  another  conclusive  answer  to  this  question. 
No  question  of  variance  was  raised  on  the  trial.  It  was  there- 
fore waived,  and  cannot  be  raised  on  the  appeal.  (Pike  agt. 
Evans,  15  J.  R.  210 ;  Shatt  agt.  Lathrop,  3  Hill,  237  ;  Law- 
rence agt.  Baker,  5  Wend.  301 ;  Rmsel  agt.  Conn,  20  N.  Y. 
R.  81 ;  Catlin  agt.  Gunter,  11  N.  Y.  R.  368,  375  ;  Barnes  agt. 
Perrine,  12  N.  Y.  R.  18 ;  Marine  Bank  agt.  Fulton  Bank,  2 
Watt.  U.  S.  252.) 

Phillips  agt.  Thompson  (1  John.  Ch.  R.  131),  Harris  agt. 
Knickerbacker  (5  Wend.  638),  were  principally  relied  on  by 
the  appellants  in  the  supreme  court.  The  first  was  a  bill  of 
discovery  and  for  specific  performance,  filed  against  commis- 
sioners appointed  under  a  special  act  of  the  1  egislature  for 
the  improvement  of  Walkill  creek,  heard  before  the  chan- 
cellor, who  determines,  first,  that,  under  the  authority  con- 
ferred by  the  act,  the  commissioners  were  not  authorized  to 
enter  into  any  agreement  but  such  as  was  valid  at  law 
(p.  142  to  146).  There  was  therefore  no  need  of  equitable 
relief.  He  then  proceeds  to  a  lengthy  examination  of  the 
evidence,  which  was  very  contradictory,  for  the  purpose  of 
ascertaining  the  precise  terms  of  such  agreement,  if  any,  as 
was  in  fact  made ;  thereby  most  clearly  affirming  our  posi- 
tion, that  the  court  does  possess  the  power,  and  that  it  is 
entirely  competent  for  it,  to  determine  from  conflicting  evi- 
dence whether  any  agreement  was  made,  and  what  were  its 
precise  terms ;  and  he  comes  to  the  conclusion  that  the 
plaintiff  has  failed  to  establish  his  case  by  satisfactory  evi- 
dence. 

At  page  147,  he  says  :  "  the  testimony  as  it  respects  the 
quantity  of  the  proof  on  each  side,  may  be  considered  as 
nearly  balanced,  but  there  are  extrinsic  circumstances  arising 
out  of  the  nature  of  the  testimony,  which  inclines  the  bal- 
ance in  favor  of  the  defendant."  And  on  page  149,  the 
plaintiff  "  has  failed  in  satisfactory  proof  of  his  agreement ; 
he  fails,  also,  in  showing  such  acts  of  performance  as  are 
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necessary  to  be  imputed  to  that  agreement,  and  cannot  rea- 
sonably be  imputed  to  any  other  cause." 

The  chancellor  declines  to  grant  the  relief  prayed  for,  but 
inasmuch  as  defendants  had  in  fact  entered  upon  and  appro- 
priated a  portion  of  plaintiffs'  land,  he  awards  an  issue  to 
determine  the  amount  of  his  damages.  It  is  declared  in 
the  final  decision  (p.  151) :  "But  inasmuch  as  it  does  not 
satisfactorily  appear  to  the  court  that  any  agreement  has 
been  made  by  and  between  the  parties,"  he  awards  the  issue. 

It  will  be  borne  in  mind  that  this  case  was  heard  before 
the  chancellor  as  an  original  question.  Many  of  his  gener- 
alizations, while  they  are  doubtless  well  enough  in  the 
abstract,  have  no  application  to  the  case,  and  are  obiter. 

The  complaint  in  Harris  agt.  Knickerbacker  (supra),  alleged 
that  the  payments  were  to  be  on  interest,  which  allegation 
was  denied.  The  case  was  heard  before  Chancellor  WAL- 
WORTH,  who  decreed  specific  performance,  and  that  the 
defendant  pay  interest  as  prayed  in  the  bill.  Judge  MAECY, 
in  an  elaborate  opinion — many  of  the  refinements  of  which 
are  inapplicable  under  the  Code — comes  to  the  conclusion 
that  the  chancellor  erred  in  allowing  interest  for  a  portion 
of  the  time  for  which  he  allowed  it,  on  the  ground  that  there 
was  no  evidence  to  sustain  his  finding  ;  and,  also,  that  there 
was  a  variance  between  the  allegation  and  proof,  as  to  this 
interest.  The  real  point  of  the  case  is  stated  thus  by  him 
( p.  652) :  "  The  proof  is  that  interest  was  to  be  paid  after 
the  first  payment,  which  was  to  be  made  on  the  20th  Decem- 
ber, 1815.  In  any  view  of  the  case  then,  the  allegation  that 
interest  was  to  be  paid  on  the  purchase  money  from  the  date 
of  the  agreement,  is  not  supported ;"  and  in  the  nest  para- 
graph he  continues  :  "  there  is  not,  in  my  opinion,  sufficient 
evidence  to  support  the  decree  in  relation  to  the  interest." 

At  page  658,  he  says  :  "  the  contract  proved,  and  the  one 
charged,  are,  I  think,  substantially  different ;  by  the  one 
interest  is  claimed  from  the  20th  of  September,  1815,  on  the 
whole  consideration  money  unpaid ;  by  the  other,  no  inter- 
est was  payable  until  after  the  purchase  money  fell  due,  and 
then  only  for  the  time  during  which  there  was  a  default  of 
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payment.  Some  part  of  this  purchase  money  did  not  fall 
due  until  more  than  seven  years  after  the  date  of  the  con- 
tract. On  the  ground  of  this  variance,  I  think  the  chancel- 
lor should  have  dismissed  the  bill,  or  permitted  it  to  be 
amended." 

This  the  chancellor  could  not  very  well  have  done,  as  he 
had  come  to  precisely  the  opposite  conclusion  on  the  ques- 
tions of  fact. 

The  court  then  proceeded  to  reverse  the  judgment,  but  at 
the  same  time  directed  the  court  below  to  amend  the  bill  in 
conformity  to  the  agreement  as  found  by  the  court  of  errors, 
and  also  that  when  amended  it  be  specifically  performed.  I 
call  the  particular  attention  of  the  court  to  the  order  of 
reversal  given  in  full  on  page  660.  « 

These  cases  abundantly  show  that  it  is  the  usual  practice 
of  courts  of  equity  to  determine,  from  the  evidence,  the 
terms  of  the  contract  made,  and  by  amendment,  or  other- 
wise, if  a  proper  case,  will  decree  specific  performance,  no 
matter  whether  the  contract  proven  is  the  same  as  that 
alleged  or  not. 

Jackson  agt.  AsTiton  (34  Barb.  186),  has  no  application  to 
this  case,  as  the  judgment  was  reversed  on  the  ground  that 
there  had  not  been  a  sufficient  part  performance  to  take  the 
case  out  of  the  statute. 

Had  the  son  performed  in  German  agt.  Machin  (6  Paige, 
288),  the  decision  had  been  otherwise.  Performance  is  suffi- 
cient evidence  of  a  promise. 

If  the  appellants'  position  were  sound,  then  all  the  defend- 
ant would  have  to  do  in  order  to  defeat  a  recovery,  would  be 
to  deny  that  the  agreement  was  made  as  alleged. 

The  rule  as  to  granting  amendments  in  case  of  variance, 
has  been  greatly  relaxed  under  the  Code.  (Catlin  agt.  Gun- 
ter,  11  N.  T.  368  and  375.) 

Y.  There  is  nothing  in  the  point  that  the  plaintiffs  have 
recovered  more  land  than  was  described  in  the  complaint, 
or  that  there  was  not  fifteen  acres  in  the  parcel  fenced  off. 

The  proofs  were  all  taken  without  objection,  that  the  par- 
cel of  land  to  be  conveyed  was  fifteen  acres.  It  is  too  late 
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to  raise  this  objection  now.     (See  point  IF,  and  authorities.) 

And  there  is  not  a  particle  of  direct  proof  as  to  the  pre- 
cise quantity  of  land  embraced  in  the  lot  fenced  off.  It  was 
assumed  on  the  trial  to  contain  just  fifteen  acres.  The  plain- 
tiffs are  content  to  take  the  fifteen  acres,  even  if  more  was 
fenced  off — they  being  willing  to  carry  the  agreement  into 
effect  just  as  it  was  made. 

VI.  There  was  no  error  in  the  ruling  of  the  referee  in 
excluding  the  testimony  of  Ammon  Lobdell  and  of  George 
E.  Lobdell. 

The  plaintiffs  are  the  heirs-at-law  of  Seymour  Lobdell, 
deceased,  and  claim  title  to  the  locus  in  quo,  as  such  heirs, 
immediately  through  Seymour.  The  witnesses  offered  are 
defendants,  and  defend  as  devisees  of  Pliny  Lobdell,  and  as 
such  claim  the  title  to  this  land. 

No  matter  about  the  peculiar  phraseology  of  section  399 
of  the  Code  of  1862  ;  its  obvious  meaning  and  intention  are 
to  prevent  a  party  to  an  action,  who  claims  title  to  the  sub- 
ject matter  of  the  action,  from  testifying  in  his  own  behalf 
against  heirs-at-law,  to  any  matter  or  thing  which  he  learned 
or  acquired  personally  from  their  ancestor.  The  section 
was  intended  to  embrace  not  only  what  the  ancestor  said 
personally  to  the  witness,  but  what  he  said  in  the  witness' 
presence — to  close  the  mouth  of  a  living  party  to  all  verbal 
information  he  may  have  acquired  in  any  manner,  from  the 
ancestor  of  the  plaintiffs — to  withhold  from  the  living  party 
the  opportunity,  as  against  the  representatives  of  the 
deceased,  to  testify  to  that  which,  if  the  dead  could  arise 
and  speak,  they  might  controvert — to  that  which  no  living 
tongue  can  speak,  save  that  of  the  living  interested  party. 

Such  was  the  view  the  learned  referee  took  of  the  section, 
and  which  has  been  affirmed  by  the  supreme  court,  and  I 
submit  that  it  is  correct. 

The  sole  question  of  construction  in  Simmons  agt.  Sisson 
(26  N.  Y.  264),  was  whether  under  section  399  of  the  Code, 
prior  to  the  amendment  of  1862  (which  was  in  force  when 
this  action  was  tried),  a  "  conversation  "  was  a  "  transact- 
ion." 
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The  observations  of  Justice  ROSEKRANS  on  the  amendment 
of  1862,  are  mere  obiter  as  well  as  erroneous. 

VII.  Even  should  this  court  conclude  that  the  referee  was 
in  error  in  such  rulings,  it  does  not  follow  that  the  judgment 
must  be  reversed. 

The  only  question  seriously  litigated  on  the  trial  was 
"  about  the  terms  upon  which  Seymour  entered  upon  the 
land  in  question  ;"  in  other  words,  the  nature  and  character 
of  Seymour's  title. 

The  defendants  had  already  examined  twelve  witnesses  on 
this  point,  and  subsequently  called  three  more,  these  together 
with  George,  who  testified  generally  in  the  cause  except  as 
to  this  point,  make  sixteen  witnesses,  whereas  the  plaintiffs 
called  but  nine. 

The  rejected  testimony  was  merely  cumulative,  and  corning 
from  a  witness  whose  moral  character  was  borne  down  by 
sixteen  years  of  adulterous  intercourse,  and  a  large  family 
of  illegitimate  children,  could  not,  by  any  human  possibility, 
have  changed  the  result.  As  to  the  testimony  of  Ammon, 
there  cannot  be  a  pretence  that  the  ruling  was  wrong. 

This  is  an  action  in  equity.  The  well  settled  rule  in  courts 
of  equity  is,  that  a  new  trial  will  not  be  granted  on  account 
of  the  reception  of  improper,  or  the  rejection  of  competent 
testimony,  where  it  is  plain  to  be  seen  that  the  result  would 
have  been  the  same  had  the  improper  evidence  been 
rejected,  and  the  competent  evidence  received.  The  plain- 
tiff was  only  required  to  satisfy  the  conscience  of -the  court, 
as  the  relief  sought  rested  largely  in  the  discretion  of  the 
court.  (2  Story's  Eq.  Jur.  §  742.) 

Where  the  result  is  satisfactory,  courts  of  equity  never 
reverse  judgments  on  account  of  technical  objections.  (1 
Graham  &  Waterman  on  New  Trials,  579,  and  cases  died  ; 
1  Barb.  Ch.  Pr.  459 ;  Baker  agt.  Ray,  2  Bus.  Ch.  R.  63,  66, 
76-7  ;  Booth  agt.  BlundeU,  19  Vesey  Jr.  Ch.  B.  503.) 

This  is  a  proper  case  for  the  enforcement  of  the  equity 
rule,  and  this  court  ought  not  to  reverse  the  judgment  on 
account  of  the  rejection  of  this  evidence,  unless  it  is  com- 
pelled to  by  force  of  the  statute,  for  the  reason  that  the 
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section  has  since  been  amended,  so  that  if  a  new  trial  were 
granted  the  witness  could  not  be  sworn. 

VIII.  This  judgment  ought  not  to  be  reversed.  The 
decree  was  right.  These  homeless  little  children  should 
have  the  little  patrimony  left  them  by  their  father,  and  that 
too,  without  farther  litigation.  No  rule  of  law  has  been 
violated.  The  ends  of  equity  and  justice  are  subserved  by 
this  decree.  The  case  was  heard  before  an  excellent  lawyer 
and  a  humane  judge,  who,  after  having  seen  all  the  wit- 
nesses, heard  their  testimony,  and  maturely  considered  the 
case,  granted  this  relief,  and  I  submit  the  case  to  this  court 
of  final  resort,  with  the  prayers  of  my  infant  clients  that 
their  title  may  be  confirmed,  and  they  relieved  from  this 
vexatious  and  expensive  litigation. 

PARKEB,  J.  This  action  is  brought  to  compel  a  specific 
performance  of  an  alleged  parol  agreement  between  the 
plaintiffs'  father  and  the  defendants'  father,  by  which  the  for- 
mer agreed  to  convey  to  the  latter  a  piece  of  land. 

The  complaint  states  the  agreement  as  follows  :  "  That 
on  or  about  the  first  day  of  November,  1846,  Pliny  Lobdell, 
for  a  good  and  valuable  consideration  paid  by  Seymour 
Lobdell  to  said  Pliny,  sold,  and  by  parol,  conveyed  to  said 
Seymour  Lobdell,  all  that  certain  piece  or  parcel  of  land,' 
describing  it  by  metes  and  bounds,  "  containing  about  four- 
teen acres  of  land,  more  or  less  ;  and  at  the  same  time  said 
Pliny  Lobdell  yielded  and  gave  up  to  said  Seymour  Lobdell 
the  full  and  complete  possession  of  said  lands  and  premises, 
and  agreed  to  and  with  said  Seymour  Lobdell,  to  execute 
and  deliver  to  him  or  his  heirs,  a  good  and  sufficient  deed 
of  conveyance  thereof  in  writing,  at  any  time,  on  request." 

It  then  sets  forth  that  in  pursuance  of  such  sale  and  con- 
veyance, and  relying  upon  the  same,  and  upon  the  said 
promise  to  convey,  by  a  good  and  sufficient  deed,  the  said 
Seymour,  with  the  knowledge  and  consent  of  said  Pliny, 
took  and  entered  into  the  possession  of  the  whole  of  said 
lands,  and  cleared  up  a  large  portion  thereof,  and  tilled, 
cultivated  and  used,  the  same  as  his  own  continually,  until 
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his  death,  and  while  thus  in  possession,  expended  consider  - 
able  sums  of  money  in  making  substantial  improvements, 
and  erecting  valuable  buildings  thereon,  with  the  knowl- 
edge and  approbation  of  said  Pliny. 

The  answer  denies  the  alleged  sale  and  agreement  to 
convey,  and  the  payment  of  any  valuable  consideration,  and 
avers  that  the  occupation  of  said  Seymour  was  by  the  per- 
mission of  said  Pliny,  who  was  his  father,  as  tenant  at  will, 
and  that  such  was  at  all  times  the  understanding  of  the 
parties  in  respect  to  it. 

The  case  was  tried  before  a  referee,  who  found  and 
reported  that  in  November,  1846,  the  said  Pliny  Lobdell 
made  a  verbal  agreement  with  said  Seymour  Lobdell,  that 
if  the  said  Seymour  would  take  possession  of,  and  clear  up, 
reduce  to  cultivation,  and  make  improvements  upon  about 
fifteen  acres,  parcel  of  a  piece  of  wild  land  owned  by  said 
Pliny,  the  said  fifteen  acres  should  become  the  property  of 
said  Seymour,  and  that  he,  the  fiaid  Pliny,  would  convey  the 
same  to  him  by  a  sufficient  deed  of  conveyance  for  that  pur- 
pose ;  and  that  the  said  Seymour  took  possession  of  said 
fifteen  acres  under  said  agreement,  built  a  log  house  thereon, 
with  Pliny's  assistance,  moved  his  family  into  the  house,  and 
commenced  to  clear  up  the  land,  and  built  a  barn  on  it ;  and 
in  1852  erected  on  it  a  framed  dwelling  house,  into  which  he 
moved  his  family,  and  where  he  continued  to  reside  until  his 
death  in  May,  1864. 

That  while  so  residing  on  the  premises,  he  cleared  all  of 
said  fifteen  acres  but  about  three  acres,  farmed  it,  reduced 
it  to  cultivation,  raised  crops  upon  it,  and  had  the  entire 
management,  use  and  enjoyment  of  it,  as  of  his  own  pro- 
perty. 

That  the  said  Pliny  and  Seymour  built  a  line  fence  between 
it  and  the  residue  of  the  lot,  on  which  residue,  Pliny  cleared 
up  to  the  line  fence  on  one  side,  and  Seymour  cleared  up  to 
it  on  the  other  ;  the  said  Pliny  having  built  upon  the  said 
residue,  where  he  lived  for  the  last  ten  or  twelve  years  of  his 
life,  and  died  in  November,  1864. 

As  a  conclusion  of  law,  the  referee  found  that  the  plain- 
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tiffs  were  entitled  to  judgment  against  these  defendants  who 
bring  this  appeal,  that  they  convey  the  said  fifteen  acres  to 
the  plaintiffs. 

The  general  term  affirmed  the  judgment  entered  upon  the 
report  of  the  referee,  and  the  defendants,  who  were  decreed 
to  convey,  appeal  to  this  court. 

No  question  is  raised  but  that  the  contract,  if  made  as 
found  by  the  referee,  was  taken  out  of  the  statute  of  frauds 
by  the  part  performance,  but  the  defendants'  counsel  insists 
that  the  contract  found  is  not  sustained  by  any  evidence ; 
that  at  all  events,  it  is  not  so  clearly  and  satisfactorily  proved 
as  to  make  it  a  case  for  specific  performance ;  that  the  fail- 
ure to  prove  the  contract  set  up  in  the  complaint,  should 
have  produced  a  dismissal  of  the  complaint ;  that  the  prom- 
ise found  was  without  valuable  consideration ;  that  the  con- 
ditions were  not  fully  performed  by  the  promisee,  and  that 
the  fifteen  acres  given  to  the  plaintiffs  was  more  than  they 
were  entitled  to. 

It  is  impossible  to  maintain  that  there  is  no  evidence  to 
support  the  findings  of  the  referee. 

The  testimony  of  Nancy  Lobdell,  the  widow  of  Pliny,  that 
her  husband  told  his  two  sons,  Seymour  and  Ammon,  that 
they  might  have  fourteen  acres  a  piece  to  go  on  to,  and  do 
the  work  as  he  did,  and  as  long  as  they  did  as  he  wanted 
them  to,  they  might  stay  on  it ;  that  they  should  clear  it  up 
in  farmerlike  style,  and  should  not  run  over  it ;  and  (as  sta- 
ted in  her  cross-examination)  that  if  they  would  go  down  on 
to  this  lot  and  cultivate  it,  the  land  should,  sometime,  be 
theirs,  together  with  the  fact  that  they  did  go  down,  and 
each  take  possession  of  the  piece  assigned  him  ;  that  when 
some  six  months  afterwards,  they  came  and  asked  him  for 
deeds  or  writings,  which  on  his  death  would  entitle  them  to 
the  land,  he  refused  on  the  ground  that  his  word  was  as 
good  as  a  writing ;  that  Seymour  did  clear,  cultivate  and 
build  on  the  piece  assigned  to  him  ;  that  the  father  assisted 
in  making  the  line  fence,  cutting  it  off  from  his  other  land, 
and  recognized  to  various  witnesses  Seymour's  right  to  con- 
trol it,  and  told  the  witness  Oliver  Pierce,  after  Seymour's 
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death,  that  he  meant  to  have  deeded  it  to  Seymour  before 
he  died,  is  surely  some  evidence  in  support  of  the  finding 
of  the  referee  as  to  the  agreement  and  its  terms. 

Whether  the  court  would  have  come  to  the  same  conclu- 
sion as  the  referee  did,  in  regard  to  the  contract,  upon  the 
whole  evidence,  we  are  not  to  inquire. 

In  an  action  for  specific  performance,  as  in  other  actions, 
the  questions  of  fact,  upon  conflicting  evidence,  are  for  the 
court  below,  and  not  for  this  court,  except  in  the  case  pro- 
vided for  hi  section  268  of  the  Code. 

The  rule  which  courts  of  equity  have  adopted  in  suits  for 
the  specific  performance  of  contracts,  requires  that  the  con- 
tract be  established  by  competent  and  satisfactory  proof,  to 
be  clear,  definite  and  certain,  for  the  reason  as  Judge  STORY 
expresses  it,  that  a  court  of  equity  "  ought  not  to  act  upon 
conjectures,"  and  if  the  proof  should  end  in  leaving  the 
contract  uncertain,  so  that  the  court  cannot  say  what  its 
precise  import  and  limitations  are,  a  decree  for  a  specific 
performance  will  be  withheld.  (2  Story's  Eq.  Jur.  §§  764, 
767.)  All  this  depends  upon  the  evidence,  and  if  evidence 
is  given  in  the  court  below  tending  to  the  establishment  of 
such  a  contract,  the  sufficiency  of  the  proof  to  satisfy  the 
mind  of  the  court  as  to  the  existence  of  the  contract,  with 
the  requisite  degree  of  clearness  and  certainty,  is  not  a  mat- 
ter for  this  court  to  consider. 

The  variance  between  the  contract  set  up  in  the  complaint 
and  that  found  by  the  referee,  is  not  such  as  to  require  a 
dismissal  of  the  complaint. 

Even  under  the  former  practice  of  the  court  of  chancery, 
no  such  iron  rule  existed,  but  a  variance  might  have  led  to 
an  amendment  of  the  bill,  rather  than  its  dismissal  (Harris 
agt.  KnickerbacJcer,  5  Wend.  638),  or  the  court  would  some- 
times decree  a  specific  performance  in  favor  of  a  plaintiff, 
notwitstanding  he  failed  to  make  out  the  case  stated  in  his 
bill.  (2  Story's  Eq.  Jur.  §  770 ;  Mortimer  agt.  Orchard,  2 
Ves.  Jr.  243.) 

The  rule  of  practice  established  by  the  Code  in  regard  to 
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variances,  however,  whatever  was  the  former  rule,  must  now 
prevail  in  cases  of  this  kind,  as  well  as  others. 

The  difference  between  the  terms  of  the  contract,  as 
alleged,  and  those  proved,  in  this  case,  was  a  mere  variance, 
and  was  properly  disregarded.  (Code,  §§  169,  171.) 

The  promise  to  convey,  as  found  by  the  referee,  was  not  a 
mere  voluntary  one,  but  was  made  upon  a  valuable  consider- 
ation, emanating  from  a  loss  or  disadvantage  to  the  promisee. 
Pliny  said  to  Seymour,  "  If  you  will  bestow  certain  work 
and  labor  upon  this  piece  of  land,  I  will  convey  it  to  you." 

It  cannot  be  doubted  that,  if,  after  Seymour  has  done  the 
work,  Pliny  refuses  to  convey,  an  action  at  law  would  lie  for 
the  breach  of  the  contract. 

The  consideration  is  sufficient  to  support  the  promise.  A 
court  of  equity  does  not  require  more,  in  this  respect,  than 
a  court  of  law,  except  that  it  will  look  at  the  consideration, 
with  reference  to  its  adequacy,  in  order  to  ascertain  whether 
the  inadequacy  is  so  great  as  to  show  the  contract  fraudu- 
lent or  inconscionable ;  in  which  case  it  will  refuse  its  aid, 
and  leave  the  complainant  to  his  action  at  law.  (Seymour 
agt.  Delancy,  3  Com.  445.) 

On  the  other  hand,  "  if  the  promisee,  on  the  faith  of  the 
promise,  does  some  act  or  enters  into  some  engagements 
which  the  promise  justified,  and  which  a  breach  of  the 
promise  would  mak;e  very  injurious  to  him,  this,  equity 
might  regard  as  confirming  and  establishing  the  promise, 
in  much  the  same  way  as  a  consideration  for  it  would."  (3 
Parsons  on  Cont.  359 ;  Croslie  agt.  McDonald,  13  Ves.  148.) 

In  Sheppard  agt.  Bevin  (9  GUI.  32),  it  was  held  that  money 
expended  in  improvement  <*f  land  by  a  son,  on  the  faith  of 
an  agreement  of  his  parent  to  convey  the  land  to  him,  con- 
stituted a  consideration  for  which  specific  performance 
might  be  decreed  against  the  heirs  of  the  parent. 

The  case  at  bar  is  stronger  than  that.  The  consideration 
is  valuable,  and  there  is  no  inadequacy ;  and  the  decreeing, 
of  a  specific  performance  of  the  contract  does  not  involve 
hardships  or  injustice  against  the  defendants,  while  the 
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denial  of  such  a  decree  would  operate  as  a  fraud  upon  the 
plaintiffs. 

Their  ancestor,  under  whom  they  claim,  executed  his 
part  of  the  agreement  in  the  confidence  that  the  other  party 
would  do  the  same. 

To  permit  such  other  party,  or  his  heirs,  now  to  withdraw 
from  the  performance  of  the  contract,  would  aid  a  manifest 
fraud  against  the  plaintiffs.  (Parkhurst  agt.  Van  Cortland, 
1  John.  Ch.  284 ;  Malins  agt.  Broivn,  4  Corns.  411 ;  2  Story's 
Eq.  Jur.  §  759.) 

The  performance  of  the  agreement  by  Seymour  Lobdell, 
as  found  by  the  referee,  is  I  think,  sufficient  to  entitle  the 
plaintiffs  to  the  conveyance. 

There  is  no  defect  of  performance,  unless  in  the  fact  that 
about  three  acres  of  the  fifteen  remained  uncleared. 

The  contract,  as  found,  was,  that  Seymour  should  "  take 
possession  of,  clear  up  and  reduce  to  cultivation,  and  make 
improvements  upon,  a  part  of  said  piece  of  wild  land  con- 
taining fifteen  acres."  All  this  he  did,  with  the  exception 
above  mentioned ;  and  this,  I  think,  may  well  be  deemed  a 
substantial  fulfillment  of  the  contract  on  his  part,  especially 
as  the  referee  also  finds  that  the  father  at  various  times, 
while  Seymour  lived  upon  the  premises,  assumed  to  direct 
him  as  to  the  clearing  of  the  same,  and  that  Seymour 
regarded  his  directions  as  binding  upon  him,  and  obeyed 
the  same. 

In  regard  to  the  quantity  of  land  contained  in  the  piece 
fenced  off  for  Seymour  by  the  line  fence  built  by  him  and 
his  father,  the  referee  also  found  that,  although  the  exact 
quantity  lying  south  of  the  fence  was  not  distinctly  proved, 
yet  the  parties  spoke  of  it,  treated  and  supposed  it  to  be 
fifteen  acres. 

The  conclusion  of  law,  that  the  said  Seymour  Lobdell,  at 
his  death,  was  justly  and  equitably  entitled  to  a  deed  of  con- 
veyance in  fee  of  said  fifteen  acres  of  land  from  said  Pliny, 
and  the  direction  of  judgment  for  a  conveyance  to  the  plain- 
tiffs of  said  fifteen  acres  of  land,  does  not  give  them  any  land 
north  of  the  said  division  fence ;  and  if  the  plaintiffs  in  their 
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judgment  have  so  described  the  land  as  to  include  land 
north  of  such  fence,  the  defendants'  remedy  for  such  wrong 
is  not  to  be  had  upon  this  appeal,  but  by  application  to  the 
court  below  to  correct  the  judgment  in  that  respect. 

Upon  the  trial,  Ammon  Lobdell  and  George  Lobdell,  the 
defendants,  against  whom  the  decree  to  convey  was  made, 
were  sworn  as  witnesses,  and  each  was  sought  to  be  exam- 
ined in  his  own  behalf  in  respect  to  the  arrangement  made 
between  Pliny  Lobdell,  their  father,  and  Seymour  Lobdell, 
in  their  presence,  under  which  Seymour  entered  into  posses- 
sion, of  the  land  in  question  ;  which  was  objected  to  by  the 
plaintiffs,  on  the  ground  that  the  witnesses  were  not  com- 
petent, under  the  399th  section  of  the  Code,  to  testify  to 
such  transactions. 

The  objection  was  sustained,  and  the  defendants  excepted. 

The  399th  section  of  the  Code,  as  it  stood  at  the  time  of 
the  trial,  authorized  parties  to  be  witnesses  in  their  own 
behalf,  in  the  same  manner  as  other  witnesses ;  "  provided, 
however,  that  the  assignor  of  a  thing  in  action  shall  not  be 
examined  in  behalf  of  said  party,  nor  shall  a  party  to  an 
action  be  examined  in  his  own  behalf,  in  respect  to  any 
transaction  or  communication  had  personally  by  said 
assignor  or  said  party,  respectively,  with  a  deceased  person, 
against  parties  who  are  the  executors,  administrators,  heirs 
at  law,  next  of  kin  or  assignees  of  such  deceased  person,"  &c. 

In  this  case,  a  -party  to  the  action  sought  to  be  examined 
in  his  own  behalf.  So  far  he  had  a  right  to  testify,  and  'it 
was  against  parties  who  were  the  heirs  at  law  of  a  deceased 
person. 

This  was  not  sufficient  to  exclude  him,  unless  the  subject 
matter  of  his  testimony  was  a  transaction  or  communication 
had  personally  by  him  with  such  deceased  person. 

Now,  the  transaction  or  communication  respecting  which 
he  sought  to  testify  was  not  between  himself  and  the 
deceased  person,  or,  in  the  explicit  language  of  the  statute, 
"  had  personally  by  said  party  with  a  deceased  person,"  but 
between  the  deceased  person  and  a  third  person. 

I  am  unable  to  see  why  he  was  not  a  competent  witness 
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to  that  transaction,  or  how,  without  extending  the  limitation 
further  than  the  statute  has  done,  he  could  be  excluded. 

Although  it  may  be  said  that  a  party  standing  in  the 
relation  in  which  he  does  ought  to  have  been  excluded,  for 
he  has  the  same  advantage  over  the  plaintiffs  as  a  witness 
as  his  father  would  have  had  if  living  and  standing  as  defend- 
ant in  the  suit,  still,  unless  the  section,  as  it  stood,  can  be 
construed  so  as  to  exclude  him,  the  legislature,  and  not  the 
court,  must  rectify  the  omission. 

It  will  not  suffice  to  say  the  case  is  within  the  spirit  of  the 
enactment,  unless  a  fair  construction  of  the  language  used 
will  bring  it  within  the  enactment  itself. 

The  subject  of  the  section  is  the  allowance  of  parties  to 
be  witnesses  in  their  own  behalf,  and  its  object  is  to  provide 
generally  for  their  examination  as  such  witnesses,  and  the 
specific  exceptions  to  such  examination. 

The  legislature  having  undertaken  to  specify  the  excep- 
tions, the  courts  cannot  allow  any  that  are  not  specified  by 
the  legislature. 

When  the  legislature  explicitly  limited  the  exclusion  of  a 
party  to  cases  in  which  he  should  offer  to  testify  in  respect 
to  a  transaction  or  communication  had  personally  by  him 
with  the  deceased  person,  it  is  impossible  to  construe  that 
exclusion  as  meaning  to  cover  transactions  or  communica- 
tions had  with  a  third  person,  whoever  he  may  be,  and  how- 
ever connected  with  the  party  offering  to  testify,  with  the 
deceased  person. 

Such  construction  would  ignore  the  terms  "  had  person- 
ally by  him,"  which  serve  to  show  the  precise  extent  of  the 
exclusion. 

The  testimony  of  those  parties  which  was  excluded  was 
upon  a  vital  point  in  the  case,  the  proof  in  regard  to  which 
was  conflicting. 

We  cannot  say  but  that  it  would  have  overbalanced  all 
the  evidence  of  a  contract  to  convey,  and  have  satisfied  the 
referee  that  none  had  been  made. 

The  error  of  their  exclusion,  if  it  was  one,  as  I  think  it 
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was,  is  therefore  ground  for  reversal  of  the  judgment  and 
the  granting  of  a  new  trial. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  the  event. 


NEW  YOEK  SUPEKIOR  COURT. 

EDWABD  H.  GILLIAN,  survivor,  &e.  agt.  HENKY  G.  NORTON 
and  others. 

A  lessor  can  have  no  relief  in  equity  for  a  breach  of  covenant  not  to  underlet.  If 
he  has  the  right,  by  the  terms  of  the  lease  or  otherwise  to  re-enter,  he  must  pro- 
ceed at  law  ;  or  he  may  waive  the  right  to  enter,  and  recover  his  damages. 

But  the  court  has  frequently  restrained  a  lessee  from  using  demised  premises  in 
opposition  to  his  covenant.  And  a  mere  recital  in  the  lease  of  the  purpose  for 
which  the  premises  are  let,  has  been  held  to  constitute  a  covenant. 

Where  lessees  underlet,  in  violation  of  their  covenant,  they  are  responsible  for 
the  acts  of  their  tenant ;  and  the  use  of  the'  premises  by  such  tenant  for  a 
purpose  deemed  extra  hazardous  on  account  of  fire,  in  violation  of  the  lessee's 
covenant,  a  continuance  of  which  violation  a  court  of  equity  may  interpose  to 
prevent,  and  not  only  to  prevent,  but  to  compensate  in  damages  for  any  injury 
sustained. 

It  is  a  settled  principle  that  where  a  court  of  equity  acquire  jurisdiction  of  the 
subject  matter  of  the  action,  they  may  make  complete  reparation  to  the  parties. 

Where  an  action  is  brought  by  the  landlord  against  the  lessees  and  their  tenants 
holding  under  them,  for  a  breach  of  the  lessees'  covenant,  in  permitting  the 
premises  to  be  used  for  a  purpose  deemed  extra  hazardous,  and  to  restrain  a 
continuance  of  the  same,  there  is  but  one  cause  of  action,  and  all  th£  defendants 
are  necessary  parties,  although  the  sub-tenants  were  the  active  agents  in 
making  the  breach. 

Special  Term,  January,  1867. 

THE  complaint  alleges  a  lease  to  the  defendants  Norton 
and  Studley,  of  the  first  floor  and  basement  of  the  buildings 
Nos.  100  and  102  Liberty  street,  with  a  covenant  on  the  part 
of  the  lessees  to  use  the  premises  for  the  storage  and  sale 
of  india  rubber  goods,  and  that  the  same  should  not  be  used 
for  any  purpose  deemed  extra  hazardous,  on  account  of  fire  ; 
that  they  would  not  assign  the  lease,  or  let  or  underlet  the 
premises  without  the  written  consent  of  the  plaintiffs,  and 
would  yield  up  the  premises  at  the  end  of  the  term,  in  good 
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condition.  There  was  a  right  to  re-enter  upon  a  breach  of 
any  of  the  covenants. 

The  complaint  then  alleges  that  the  defendants  Norton 
and  Studley,  without  the  consent  of  the  plaintiff,  have  under- 
let the  basement  and  cellar  of  No.  102  Liberty  street  to  the 
defendants  George  and  Henry  Leach,  who  are  in  possession 
thereof,  using  the  same  for  the  storage  and  sale  of  hard- 
ware ;  and  in  like  manner  have  underlet  the  basement  and 
cellar  of  No.  100  Liberty  street,  to  the  defendant  William 
H.  Disbrow,  who  is  in  possession  and  using  the  same  for  the 
storage  and  sale  of  carriages,  and  the  stabling  and  sale  of 
horses.  That  he  has  erected  stalls  therein,  with  mangers 
and  racks,  and  other  fixtures,  for  the  accommodation  of 
horses,  and  has  placed  therein  quantities  of  hay,  straw, 
grain,  <fcc.,  for  feed  for  horses,  and  is  daily  bringing  into  and 
keeping  in  the  basement  of  said  No.  100  Liberty  street, 
numbers  of  horses ;  that  the  floors,  walls  and  ceilings,  are 
injured  by  the  urine  from  the  horses,  and  the  offensive 
smells  caused  thereby.  That  the  use  of  said  building  for 
stabling  horses,  is  injurious  to  the  reputation  of  both  said 
buildings,  so  that  their  value  is  diminished,  and  they  cannot 
be  let  to  as  good  advantage  as  otherwise  they  might  be. 
That  the  occupation  of  said  basement  of  No.  100,  is  also  a 
violation  of  the  covenants  of  the  lease,  being  used  for  a  pur- 
pose deemed  extra  hazardous,  thereby  increasing  the  rates 
of  insurance  by  at  least  $300  a  year. 

The  relief  demanded  is,  that  the  defendants  may  pay  the 
plaintiff  the  damage  to  said  buildings,  and  that  they  may 
be  restrained  from  all  violations  of  the  covenants  of  said 
lease,  or  from  underletting  the  premises  without  the  plain- 
tiff 's  consent,  and  from  occupying  or  using  the  premises,  or 
any  part,  for  any  business  deemed  extra  hazardous  ;  that 
the  defendant  Disbrow,  be  specially  enjoined  from  using  the 
basement  of  No.  100  Liberty  street,  for  stabling  horses,  <fcc.; 
and  that  all  or  any  of  the  defendants  who  have  made  any 
alterations  to  or  in  said  premises,  may  restore  the  premises 
to  their  former  condition. 
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The  complaint  also  asks  for  costs  against  all  the  defend- 
ants. 

The  defendants  Norton  and  Studley,  demur  to  the  com- 
plaint, alleging,  first,  that  several  causes  of  action  have  been 
improperly  united  ;  and  second,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

DAN.  MARVIN,  for  plaintiff1. 

W.  F.  ALLEN,  for  defendants  Norton  and  Studtey. 

MONELL,  J.  The  ground  or  cause  of  complaint  against 
the  defendants  Norton  and  Studley,  is  a  breach  of  their  cov- 
enant not  to  underlet  without  the  permission  of  the  lessors, 
and  not  to  use  the  premises  for  a  purpose  deemed  extra 
hazardous  on  account  of  fire.  The  covenant  not  to  under- 
let, was  broken  by  the  letting  of  one  of  the  buildings  to 
Leach  Brothers,  and  of  the  other  to  Disbrow.  The  other 
covenant  was  broken  by  the  use  the  premises  let  to  Disbrow 
were  put  to  by  him,  which,  it  is  alleged,  is  a  use  deemed 
extra  hazardous. 

A  lessor  cannot  .have  relief  in  equity  for  a  breach  of  a 
covenant  not  to  underlet.  If  he  has  the  right,  by  the  terms 
of  the  lease,  or  otherwise,  to  re-enter,  he  must  proceed  at 
law  ;  or  he  may  waive  the  right  to  enter,  and  recover  his 
damages.  Equity  will  not  interfere  and  give  redress  where 
the  remedies  are  adequate  at  law  ;  and  in  this  respect  the 
union  of  law  and  equity  by  the  Code,  has  not  changed  the 
rule.  All  the  plaintiff's  remedies  for  a  breach  of  the  cove- 
nant not  to  underlet,  are,  therefore,  at  law. 

But  it  is  claimed  that  the  other  covenant  is  one  of  which 
a  court  of  equity  will  take  cognizance,  and  will  enjoin  a  con- 
tinuing breach,  to  avoid  multiplicity  of  actions.  The  cove- 
nant is  not  to  use  the  premises  for  a  purpose  deemed  extra 
hazardous  on  account  of  fire,  and  is  substantially  the  same 
as  a  covenant  not  to  use  the  premises  for  any  purpose  or 
business  other  than  such  as  is  designated  in  the  lease. 

This  court  has  frequently  restrained  a  lessee  from  using 
demised  premises  in  opposition  to  his  covenant.  (Howard 


376  ^EW  YORK  PRACTICE  REPORTS. 

Gillian  agt.  Norton. 

agt.  Ellis,  4  Sandf.  S.  C.  E.  369  ;  Dodrje  agt.  Lamfcrt,  2 
Bosw.  570  ;  see  also  Stewart  agt.  Winter,  4  Sandf.  ck.  587.) 
And  a  mere  recital  in  the  lease  of  the  purpose  for  which  the 
premises  are  let,  has  been  held  to  constitute  a  covenant. 
(De  Forrest  agt.  Byrne,  I  Hilt.  43.) 

Norton  and  Studley  having  underlet,  in  violation  of  their 
covenant,  are  responsible  for  the  acts  of  their  tenant ;  and, 
therefore,  the  use  of  the  premises  by  such  tenant,  for  a  pur- 
pose deemed  extra  hazardous,  was  a  violation  of  their  cove- 
nant, a  continuance  of  which  violation  a  court  of  equity  may 
interpose  to  prevent,  and  not  only  to  prevent,  but  to  com- 
pensate in  damages  for  any  injury  sustained ;  for  it  is  a  set- 
tled principle  that  a  court  of  equity  having  acquired  juris- 
diction of  the  subject  matter  of  the  action,  may  make  com- 
plete reparation  to  the  parties.  (Story's  Eq.  §§  796,  797.) 

It  being  competent  for  the  court  in  this  case,  to  restrain 
the  continued  violation  of  the  lessees'  covenant,  it  may  also 
assess  such  damages  as  the  lessor  has  sustained,  and  give 
judgment  therefor. 

The  objection  that  the  facts  stated  do  not  constitute  a 
cause  of  action,  is  not,  therefore,  in  my  opinion,  well  taken. 

The  remaining  ground  of  demurrer  is,  that  there  is  an 
improper  joinder  of  actions. 

The  alleged  misjoinder  of  actions  against  the  defendants 
Norton  and  Studley,  I  have  already  disposed  of,  by  showing 
that  a  lessor  may  obtain  relief  in  equity,  restraining  a  con- 
tinued violation  of  a  covenant,  and  also  for  damages. 

But  it  is  claimed  that  the  relief  demanded  against  the  under- 
tenants, will  require  a  different  and  separate  judgment,  and 
that  a  cause  of  action  which  will  authorize  a  judgment 
against  them,  cannot  be  united  with  a  cause  of  action  against 
their  immediate  landlord. 

To  make  the  injunction  effectual,  it  was  necessary  to  enjoin 
all  persons  engaged  in  violating  the  covenant ;  not  only  the 
lessees  Norton  and  Studley,  but  all  others  who,  under  them, 
by  their  authority,  consent  or  direction,  were  breaking  their 
covenant ;  and  the  judgment,  if  the  action  shall  be  sustained, 
will  perpetually  restrain  each  and  all  the  defendants  alike. 
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It  was  necessary,  therefore,  to  prosecute  not  only  the  lessees 
of  the  plaintiff,  but  all  persons  holding  under  them  ;  other- 
wise the  latter  would  be  under  no  restraint.  So  far,  then, 
as  concerns  the  equitable  relief,  the  action  is  properly- 
brought  against  the  lessees  and  their  tenants,  and  there  is 
not,  in  my  opinion,  any  misjoinder  of  actions.  There  is, 
indeed,  but  one  cause  of  action,  namely,  for  the  breach  of 
the  lessees'  covenant,  and  all  the  persons  made  defendants 
were  necessary  parties  to  the  plaintiff 's  obtaining  adequate 
relief  in  the  premises. 

It  is  suggested,  however,  that  there  cannot  be  a  joint  judg- 
ment for  damages  against  all  the  defendants.  That  is  prob- 
ably so.  There  is  no  privity  of  contract  between  the  under- 
tenants and  the  plaintiff,  and  there  cannot  be  a  recovery 
against  them  of  damages  for  the  breach  of  the  lessees'  con- 
tract. But  I  cannot  see  any  difficulty  in  pronouncing  sep- 
arate judgments.  The  power  to  do  so  is  in  express  terms 
given  by  the  Code  (§§  118,  274),  and  is  constantly  exercised 
by  the  courts  even  in  actions  at  law. 

Taking  the  case  then  as  presented  by  the  complaint,  it  is 
this  :  The  defendants  Norton  and  Studley,  have  broken 
their  agreement  with  the  plaintiff,  by  actually  or  tacitly  per- 
mitting the  premises  to  be  used  for  a  purpose  deemed  extra 
hazardous,  whereby  the  plaintiff  has  sustained  damage. 
The  active  agent  in  causing  or  making  the  breach  is  the 
defendant  Disbrow,  and  we  are  asked  to  restrain  all  the 
defendants. 

In  respect  to  uniting  Norton  and  Studley  and  Disbrow  in 
the  same  action,  I  see  no  objection.  It  may  be,  however, 
that  a  cause  of  action  is  not  shown  against  the  other  defend- 
a  nts.  But  it  is  not  necessary  to  examine  that  question,  as 
it  is  not  made  a  ground  of  demurrer. 

I  think  the  plaintiff  must  have  judgment  upon  the  demur- 
rer, with  costs. 

The  defendants  may  have  leave  to  withdraw  their  demur- 
rer, and  answer  in  twenty  days,  on  payment  of  the  costs. 
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COUKT  OF  APPEALS. 

THE  FIRE  DEPARTMENT  OF  THE  CITY  OF  NEW  YORK,  appel- 
lants agt.  DANIEL  BUHLER,  respondent. 

Under  the  acts  of  the  legislature  passed  for  the  more  effectual  prevention  of  fires 
in  the  city  of  New  York,  no  wooden  or  frame  building  within  the  fire  limits  can 
be  raised,  enlarged  or  built  upon,  except  only  that  brick  front  frame  dwelling 
Ikouses  and  icooden  dwelling  houses  may  be  raised,  under  a  penalty  of  $500. 

In  permitting  the  raising  of  dwelling  houses,  the  acts  intended  that  such  build- 
ings only  as  were  used  and  occupied  as  dwelling  houses  at  the  time  the  raising 
took  place,  and  suck  as  were  in  good  faith  to  be  so  used  and  occupied,  should 
come  within  the  exceptions  mentioned  in  the  acts.  Buildings  originally  erected 
for  dwelling  houses,  but  which  have  for  years  ceased  to  be  used  and  occupied 
for  such  a  purpose,  do  not  come  within  such  exceptions,  and  are  not  allowed  to 
be  raised. 

This  penalty  of  $500  applies  to  every  violator  of  the  acts,  whether  he  be  the 
owner  of  the  land  in  fee  or  be  the  lessee  thereof,  or  has  a  qualified  or  contin- 
gent interest  therein  by  virtue  of  some  agreement  or  contract  in  writing,  or  in 
any  other  manner. 

March  Term,  1867. 

APPEAL  from  a  judgment  at  general  term,  in  the  first  dis- 
trict, reversing  a  judgment  for  plaintiffs  at  special  term. 

AUG.  F.  SMITH,  for  the  appellants. 
SAMUEL  HAND,  for  the  respondent. 

DAVIES,  Ch.  J.  This  is  an  action  to  recover  certain  pen- 
alties claimed  to  have  been  incurred  by  the  defendant  for  a 
violation  of  the  fire  laws  relating  to  the  city  of  New  York. 
The  sections  of  the  statute  material  to  the  questions  pre- 
sented for  consideration  are  as  follows  : 

Laws  of  1849,  chapter  84,  section  20,  reads :  "  No  wooden 
or  frame  building  whatever,  whether  the  same  may  have  a 
brick  front  or  otherwise,  within  the  fire  limits  as  extended 
as  aforesaid,  or  as  the  same  may  be  hereafter  extended, 
shall  be  raised,  enlarged  or  built  upon,  or  removed  from  one 
lot  to  another,  within  the  fire  limits  of  the  said  city,  as  the 
same  are  extended  as  aforesaid,  or  may  hereafter  be 
extended ;  provided,  however,  that  brick  front  frame  dwelling 
houses  and  wooden  dwelling  houses  only  may  be  raised  under 
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the  circumstances  and  in  the  manner  specially  provided  for  in 
the  fourteenth  section  of  this  act" 

The  fourteenth  section,  referred  to  in  the  twentieth  sec- 
tion, was  as  follows  : 

"  §  14.  If  any  brick  front,  frame  or  wooden  dwelling  house, 
already  erected  within  the  fire  limits,  as  the  same  are 
extended  by  this  act  or  may  hereafter  be  extended,  shall 
require  new  roofing,  it  shall  and  may  be  lawful  for  the  pro- 
prietor or  proprietors  thereof  to  raise  the  same,  for  the  pur- 
pose of  making  a  flat  roof  thereon ;  provided  that  such  new 
roof  shall  be  made  of  copper,  slate,  tin,  zinc  or  iron ;  and 
also  provided  that  such  dwelling  house,  when  so  raised,  shall 
not  exceed  thirty-five  feet  in  height  from  the  level  of  the 
sidewalk  to  the  peak  or  highest  part  thereof." 

Section  24,  as  amended  by  chapter  66  of  the  laws  of  1851, 
was,  so  much  of  it  as  is  material  to  this  case,  as  follows  : 

"  §  24.  The  owner  or  owners  of  any  dwelling  house,  store, 
storehouse  or  other  building,  or  of  any  frame  building  with 
or  without  a  brick  front,  or  of  any  wooden  building,  or  of 
any  ash  house,  ash  hole  or  wooden  shed,  tvhether  he  or  they 
be  the  owner  or  owners  of  the  land  in  fee,  or  be  the  lessee  or  les- 
sees thereof,  or  has  or  have  a  qualified  or  contingent  interest 
therein  by  virtue  of  some  agreement  or  contract  in  tvriting,  or 
in  any  other  manner,  who  shall  violate  any  provision  of  this 
act,  and  every  builder,  carpenter,  mason,  roofer  or  other 
person,  who  may  be  employed  or  assist  therein,  shall,  for 
every  such  violation  respectively,  forfeit  and  pay  the  sum 
of  five  hundred  dollars ;  and  such  owner  or  owners  shah1  for- 
feit and  pay,  in  addition  thereto,  the  sum  of  fifty  dollars  for 
every  twenty-four  hours  such  violation  shall  remain  after 
notice  to  remove  the  same  shall  have  been  given.  Such 
notice  may  be  signed  by  any  of  the  trustees  or  the  fire 
wardens  of  the  fire  department  of  the  city  of  New  York." 

The  words  hi  italics  in  section  24  are  an  amendment  to  the 
law  of  1849. 

The  violation  complained  of  was  the  raising  of  the  roof  of 
the  building  No.  464  Pearl  street,  corner  of  Chatham  street, 
being  a  brick  front  frame  building. 
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The  alterations  were  made  by  the  defendant  in  April, 
1853. 

The  defendant  was  the  lessee  of  the  whole  premises,  and 
occupied  them  at  the  time  of  the  alterations,  having  hired 
from  David  Kockwell  &  Co.,  from  February  1  to  May  1, 
1853. 

The  building  was  originally  a  dwelling  house,  and  occu- 
pied as  such.  It  had,  however,  ceased  to  be  a  dwelling 
house  fifteen  to  twenty  years  before,  had  then  been  con- 
verted into  a  store,  and  was  ever  afterward  used  for  that 
purpose.  The  defendant  occupied  it  as  a  furniture  store 
from  February  to  May,  1853,  during  which  time  the  altera- 
tions were  made ;  and  after  May  it  was  still  occupied  for  the 
same  purpose.  David  Rockwell  &  Co.  preceded  the  defend- 
ant, and  occupied  the  premises  as  a  cloth  store  for  six  years 
or  more.  Wilson  G.  Hunt  preceded  David  Rockwell  &  Co., 
and  also  occupied  the  premises  as  a  cloth  store,  but  for  how 
many  years  does  not  appear.  Thomas  Hunt  &  Co.  preceded 
Wilson  G.  Hunt,  and  occupied  the  premises  for  the  same 
purpose  for  nine  years. 

Before  David  Rockwell  &  Co.  had  the  store,  one  of  the 
Hunts  had  extended  the  store  in  the  second  story  over  the 
adjoining  premises,  Nos.  121,  121^  and  123  Chatham  street, 
which  were  originally  independent  buildings,  and  this  exten- 
sion continued  down  to  and  after  the  alterations ;  and  the 
premises  were  so  leased  to  Buhler's  landlord,  Joseph  Naylor, 
in  February,  1853,  for  three  years,  and  also  to  Buhler  him- 
self for  the  same  time. 

The  lease  to  Naylor,  dated  February  7,  1853,  for  three 
years,  reads  :  "All  that  certain  house  and  lot  known  as  num- 
ber 464  Pearl  street,  corner  of  Chatham  street,  in  the  city  of 
Neio  York,  the  second  floor  of  which  house  extends  over  the 
stores  numbers  121,  121^  and  123  Chatham  street,  being  tJie 
premises  lately  occupied  by  David  EockweU  &  Co" 

The  lease  from  Naylor  to  defendant  was  also  of  the  store 
as  extended  over  121,  121£  and  123  Chatham  street,  and  for 
three  years. 

When  David  Rockwell  &  Co.  occupied,  they  let  a  room 
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on  Pearl  street  as  a  carpet  upholstery  ;  they  occupied  all  the 
rest. 

After  May  1,  1853,  and  after  the  alterations,  the  basement 
was  occupied  as  a  restaurant,  and  so  much  of  the  first  floor 
as  was  not  occupied  by  Buhler  was  a  liquor  store. 

John  Henry  says  that  a  man  slept  in  the  eating  house, 
but  this  was  after  the  alterations  ;  and  James  Junk  says  : 
"I  don't  know  whether  anybody  slept  there;  I  think  a 
daguerreotype  man  slept  in  a  portion  of  the  building  which 
he  occupied." 

There  was  nothing  to  show  that  this  was  before  the  alter- 
ations, but  rather  that  it  was  after,  as  David  Eockwell  &. 
Co.  occupied  the  whole  premises  except  what  they  let  to  the 
carpet  upholsterer. 

The  covenants  in  the  lease  also  show  how  entirely  the 
building  had  ceased  to  be  a  dwelling  house.  The  lessee 
covenants  that  "  the  premisess  shall  not  be  used  or  ccupied 
for  any  business  or  purpose  illegal,"  &c.,  and  "  if  said  premi- 
ses shall  be  used  or  occupied  for  any  business  extra  hazard- 
ous," <fec. 

The  rent  was  $3,200  per  annum,  besides  Croton  water  tax 
and  all  the  repairs  and  alterations,  a  sum  four  times  what  a 
dwelling  house  in  that  locality  could  command. 

While  David  Eockwell  &  Co.  occupied  the  premises,  their 
clerks,  or  some  of  them,  who  were  single  men,  slept  in  three 
rooms  which  were  in  the  attic,  and  took  their  meals  at  board- 
ing houses.  These  rooms  were  taken  away  when  the  altera- 
tions in  question  were  made. 

There  was  some  difference  of  opinion  between  Titus  and 
Watkins,  two  of  the  trustees  of  the  fire  department,  as  to 
whether  this  was  a  dwelling  house,  and  some  discussion  with 
the  defendant  on  the  subject  in  June,  after  the  alterations. 

Gregg,  the  fire  warden,  says  that  he  saw  the  alterations, 
and  "  did  not  tell  the  defendant  to  stop,  because  I  thought 
it  was  a  dwelling  house."  (See  also  Buhhr's  testimony  on  the 
same  subject.} 

At  the  trial,  there  being  no  conflict  of  evidence,  the  judge 
directed  a  verdict  for  the  plaintiffs  for  five  hundred  dollars, 
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but  not  for  the  continuing  penalties,  which  depend  upon  the 
sendee  of  notice.  The  $500  is  given  by  section  24,  without 
reference  to  any  notice.  (See  the  section  above.} 

The  general  term  reversed  the  judgment,  upon  the  ground 
that  the  building  in  question  was  a  dwelling  house  when  the 
alterations  were  made,  and  ordered  a  new  trial.  The  plain- 
tiffs now  appeal  to  this  court,  and  assent  that,  if  the  order 
be  affirmed,  judgment  absolute  shall  be  rendered  against 
them  herein. 

As  the  verdict  was  only  for  the  penalty  of  five  hundred 
dollars  mentioned  in  the  24th  section,  any  inquiry  in  refer- 
ence to  the  other  penalties  therein  mentioned,  or  as  to  the 
notice  referred  to,  is  of  no  moment 

The  only  question  presented  for  decision  is,  whether  the 
building  in  question  was  a  dwelling  house  within  the  mean- 
ing and  intent  of  the  act.  The  act  under  consideration  was 
passed  for  the  more  effectual  prevention  of  fires  in  the  city 
of  New  York,  and,  being  a  beneficial  statute,  is  to  be  liber- 
ally construed  to  attain  the  object  intended. 

The  provisions  of  the  20th  section  are  stringent  and 
authoritative,  that  no  wooden,  or  frame  building  within  the 
fire  limits  should  be  raised,  enlarged  or  built  upon.  This  pro- 
hibition is  clear,  explicit,  and  applies  to  aU  wooden  or  frame 
buildings. 

A  proviso  was  added,  however,  that  only  brick  front  frame 
dwelling  houses  and  wooden  dwelling  houses  might  there- 
after be  raised.  The  defendant  contends  that  he  comes 
within  the  exception  named  in  this  proviso.  Prima  facie, 
having  raised  a  wooden  or  frame  building  within  the  fire 
limits,  he  has  subjected  himself  to  the  prescribed  penalty. 
The  onus  is  therefore  upon  him  to  show  that  the  building  in 
question  was  a  dwelling  house  at  the  time  of  the  raising. 
The  law  contemplated  a  permission  only  to  raise  buildings 
used  and  occupied  as  dwelling  houses.  Every  person  hav- 
ing any  experience  in  regard  to  the  danger  of  fires  in  a  large 
city,  well  knows  that  this  class  of  buildings  are  least  exposed 
to  danger  from  fire,  and  for  the  obvious  reason  that  it  is 
occupied  at  all  hours  of  the  day  and  night,  and  persons  are 
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always  on  hand  to  extinguish  a  fire,  if  one  takes,  and  to  use 
all  needful  precautions  against  one.  Again,  a  dwelling  house 
is  less  exposed  to  the  attempts  of  incendiarism,  as  the  induce- 
ments to  that  crime  are  not  so  great  in  respect  to  this  class 
of  buildings,  and  the  crime,  if  attempted,  more  certain  of 
detection. 

It  is  manifest  that  the  legislature,  in  passing  this  act,  had 
these  well  known  facts  in  mind ;  and  in  permitting  the  rais- 
ing of  dwelling  houses  within  the  fire  limits,  they  intended 
what  the  language  used  plainly  imports,  such  buildings  only 
as  were  used  and  occupied  as  dwelling  houses  at  the  time 
the  raising  took  place,  and  such  as  were,  in  good  faith,  to 
be  so  used  and  occupied.  The  circumstance  that  Gregg,  one 
of  the  fire  wardens,  did  not  tell  the  defendant  to  stop, 
because  he  thought  it  was  a  dwelling  house,  was  of  no 
moment,  and  cannot  be  set  up  by  defendant  as  an  authori- 
zation for  him  to  violate  the  law.  (DENio,  Ch.  J.,  Fire 
Department  agt.  Buffum,  MS.  opinion  in  this  court.)  It  was 
well  said,  in  thai;  case,  that  the  defendant  could  only,  with 
safety,  take  the  law  for  his  guide ;  and  it  was  there  held, 
that  the  opinion  of  one  of  the  officers  of  the  fire  department, 
upon  the  question  whether  the  erection  in  controversy  in 
that  case  was  a  violation  of  law,  was  clearly  incompetent  to 
be  shown.  A  dwelling  house  is  a  building  inhabited  by 
man  (1  Bouv.  455),  otherwise  a  mansion,  which  is  synony- 
mous with  the  French  word  maison,  the  abode  or  residence 
of  a  family.  It  cannot  be  doubted  that  the  designation  of 
dwelling  house,  as  used  in  the  act,  was  meant  to  be  employed 
in  its  most  popular  or  general  sense ;  and  it  never  could  have 
been  intended  by  the  legislature  to  have  included  within  the 
proviso  buildings  originally  erected  for  dwelling  houses,  but 
which  had  for  years  ceased  to  be  used  and  occupied  for  such 
a  purpose.  When  a  building,  originally  erected  and  used 
as  a  dwelling  house,  ceased  to  be  used  as  such,  it  fell  within 
the  prohibition  of  the  first  clause  of  the  20th  section,  and 
could  not  be  raised,  under  the  permission  given  in  the  pro- 
viso to  that  section.  The  defendant's  interest  in  the  premi- 
ses were  such  as  undeniably  to  subject  him  to  the  penalty 
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claimed  under  the  provisions  of  section  24,  as  amended  in 
1851. 

Being  clearly  of  the  opinion  that  the  building  in  question 
was  not  a  dwelling  house  within  the  meaning  of  the  proviso 
to  section  20  of  the  act,  the  defendant  subjected  himself  to 
the  penalty  of  five  hundred  dollars ;  and  the  direction  of  the 
judge  to  the  jury  to  find  a  verdict  accordingly  was  correct. 

The  order  for  a  new  trial  should  be  reversed,  and  judg- 
ment on  the  verdict  affirmed,  with  costs. 


COUET  OF  APPEALS. 

LOUISA  NASH,  appellant  agt.  THE  PEOPLE,  respondents 

The  city  judge  of  the  city  of  New  York  has  no  authority  to  issue  a  writ  of  habeat 
corpus,  out  of  court. 

June  Term,  1866. 

THE  question  presented  in  this  court  for  adjudication  is, 
can  the  city  judge  of  the  city  of  New  York,  under  any  exist- 
ing law,  out  of  court,  issue  the  ivrit  of  habeas  corpus  ?  The 
appellant  claimed  for  the  city  judge  such  authority,  as  being 
vested  in  him  by  the  provision  of  the  law  giving  him,  ex  ojfi- 
cio,  the  powers  and  functions  vested  in  the  recorder  of  the 
city  of  New  York. 

THE  COUBT  held,  that  the  city  judge  had  not  authority  to 
issue  writs  of  habeas  corpus,  out  of  court,  on  the  ground  that 
the  city  recorder  had  his  authority  to  issue  the  writ  of  habeas 
corpus  in  virtue  of  his  power,  ex  officio,  as  supreme  court 
commissioner ;  and  that  the  office  of  supreme  court  commis- 
sioner was  abolished  by  the  constitution  of  1846,  since  which 
the  recorder  of  the  city  had  no  authority  to  issue  writs  of 
habeas  corpus,  and  consequently  the  city  judge  could  not 
derive  such  authority  from  the  law  vesting  him,  ex  offltio, 
with  the  powers  and  functions  of  the  recorder  of  the  city  of 
New  York. 

The  judgment  of  the  court  below  was  therefore  affirmed. 
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SUPKEME  COUET. 

DAVID  D.  LEFFLER  agt.  PEREZ  H.  FIELD  and  GEORGE  W. 

FIELD. 

In  an  action  tried  by  a  referee,  nothing  should  be  contained  in  the  case  on  appeal, 
except  such  evidence,  findings  and  exceptions,  as  are  expressly  allowed  by  the 
referee. 

The  decision  of  a  referee  in  the  allowance  or  disallowance  of  findings  or  amend- 
ments in  the  case,  is  not  the  subject  of  exception  ;  and  any  error  made  by  him 
in  the  settlement  of  the  case  cannot  be  reviewed  or  corrected  in  that  way. 
Upon  such  questions  the  decision  of  a  referee  is  final  and  conclusive,  and  can- 
not be  reviewed  on  appeal. 

If  either  party  is  dissatisfied  with  the  settlement  of  a  case,  and  thinks  a  referee 
or  a  judge  of  this  court,  in  settling  exceptions  or  a  case  has  made  a  mistake, 
he  may  move  the  court  to  open  the  settlement,  and  for  leave  for  the  referee  or 
judge,  to  reconsider  and  review  such  settlement.  The  question  is  one  of  prac- 
tice. 

Some  cases  in  the  court  of  appeals,  have  given  countenance  to  the  idea  that  a 
party  may  convert  any  question  of  fact  into  one  of  law,  or  put  it  in  such  shape 
as  to  raise  a  question  of  law  upon  it,  upon  exceptions,  by  requesting  the  referee 
to  find  in  a  particular  way  upon  it. 

Tliis  may  be  done  in  the  same  way  and  to  the  same  extent  before  referees,  that 
would  be  proper  if  the  case  was  on  trial  at  the  circuit,  and  in  complete  analogy 
to  the  practice  and  proceedings  in  such  cases,  but  not  otherwise. 

In  construing  the  provisions  of  the  Code  in  respect  to  trials  before  single  judges 
without  a  jury,  and  by  referees,  the  legislature  intended  to  assimilate  such 
trials,  to  trials  at  the  circuit  before  a  jury,  so  far  as  practicable,  and  to  secure 
to  litigating  parties  the  same  rights  of  exception  and  review,  as  far  as  possible. 
That  is,  they  designed  to  give  to  both  parties,  in  substance  and  effect,  the  same 
exceptions  in  both  modes  of  trial. 

In  either  case,  if  the  referee  does  not  comply  with  the  directions  of  the  Code  and 
rule  32  of  this  court,  requiring  him  to  state  in  his  report  the  facts  found  by 
him  and  his  conclusions  of  law  separately,  the  report  may  be  set  aside  for 
irregularity  ;  and  if  the  facts  found  by  him  and  stated  in  his  report,  do  not 
warrant  his  conclusions  of  law,  the  judgment  rendered  by  him,  if  the  proper 
exceptions  are  taken,  must  be  reversed. 

The  provision  in  section  268  cf  the  Code,  that  the  judge  or  referee,  in  settling 
the  case,  must  briefly  specify  the  facts  found  by  him  and  his  conclusions  of 
law,  means  nothing  more  than  that  his  findings  be  inserted  in  the  case  in  such 
form  aa  to  allow  the  review  of  the  questions  decided  by  him. 

It  is  not  intended  by  thia  section  of  the  Code,  after  a  referee  has  decided  a  case, 
and  made  and  delivered  his  report,  to  reinvest  bun  with  new  judicial  authority 
to  reconsider  or  review  the  case,  and  make  any  new  findings  of  law  or  fact 
therein  in  matter  of  substance  to  sustain  or  impeach  his  judgment. 

The  judicial  functions  of  the  referee  ends  when  he  has  delivered  his  report. 
After  that  period  he  performs  a  mere  ministerial  duty  in  certifying  what  took 
place  on  the  trial,  and  what  he  in  fact  did  decide  in  disposing  of  the  cause. 
VOL.  XXXHL  25 
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'Monroe  General  Term,  June,  1867. 

Before  JAMES  C.  SMITH,  P.  J.,  E.  DARWIN  SMITH,  JOHNSON 
and  WELLES,  Justices. 

THIS  action  was  tried  by  a  referee,  who  made  a  report  in 
favor  of  the  plaintiff,  upon  which  judgment  was  duly  entered 
up,  from  which  the  defendants  appealed  to  this  court. 

In  preparing  the  case  for  review  in  this  court,  the  defend- 
ants' attorney. inserted  quite  a  number  of  findings  of  fact 
besides  those  embraced  in  the  referee's  report,  with  excep- 
tions thereto  in  the  usual  form. 

In  settling  the  case,  the  referee  declined  to  find  any  facts 
other,  further  or  different,  from  what  he  found  in  his  report, 
and  the  defendants'  attorney  brought  an  appeal  from  such 
decision  of -the  referee  to  this  court. 

In  printing  the  case,  the  defendants'  attorney  retained  in 
it  the  proposed  findings  disallowed  by  the  referee,  with  his 
exceptions  in  respect  to  such  findings,  stating  the  fact  that 
such  findings  were  proposed  as  part  of  the  said  case,  and 
that  the  referee  on  the  settlement  of  the  case,  declined  to 
insert  the  same  therein,  or  to  make  any  other  findings  than 
those  contained  in  his  original  report. 

The  plaintiff's  attorney  moved  to  strike  out  such  findings, 
and  to  dismiss  such  appeal.  This  motion,  and  the  defend- 
ants' appeal  from  the  decision  of  the  referee  declining  to 
find  as  requested,  are  both  brought  on  here  together,  and 
the  cause  was  also  on  the  calendar  and  moved  for  argument 
by  the  plaintiff's  counsel. 

T.  E.  STRONG,  for  plaintiff. 
A.  McDoNALD,  for  defendants. 

By  the  court,  E.  DARWIN  SMITH,  J.  If  this  case  were  other- 
wise in  readiness  for  argument  upon  the  merits,  the  motion 
of  the  plaintiff  to  strike  out  of  the  printed  case  such  portions 
of  the  proposed  findings,  and  the  exceptions  relating  thereto, 
as  were  disallowed  by  the  referee,  must  be  granted.  These 
findings  are  improperly  retained  in  the  case.  Nothing 
should  be  contained  in  the  case  except  such  evidence,  find- 
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ings  and  exceptions  as  are  expressly  allowed  by  the  referee. 
His  decision  in  the  allowance  or  disallowance  of  findings  or 
amendments  in  the  case,  is  not  the  subject  of  exception,  and 
any  error  made  by  him  in  the  settlement  of  the  case,  cannot 
be  reviewed  or  corrected  in  that  way.  Upon  such  questions 
the  decision  of  a  referee  is  final  and  conclusive. 
If  either  party  is  dissatisfied  with  the  settlement  of  a  case, 
and  thinks  a  referee  or  a  judge  of  this  court,  in  settling 
exceptions  or  a  case,  has  made  a  mistake,  he  may  move  the 
court  to  open  the  settlement,  and  for  leave  for  the  referee  or 
judge  to  reconsider  and  review  such  settlement.  The  ques- 
tion is  one  of  practice. 

For  the  same  reason,  the  appeal  of  the  defendants  from 
the  decision  of  the  referee  must  be  dismissed.  His  decision 
on  such  questions  is  not  the  subject  of  review  upon  appeal. 
But  the  defendants'  counsel  on  the  argument  asked  that  if 
his  appeal  could  not  be  allowed,  that  the  case  be  sent  back 
to  the  referee,  with  directions  to  insert  his  proposed  findings 
in  the  case,  and  that  it  be  amended  accordingly,  before 
argument. 

Divested  of  all  questions  of  form  and  order,  the  point 
thus  presented  for  our  consideration  is,  whether  a  referee 
can  be  required  months  (in  this  case  more  than  a  year)  after 
the  decision  of  a  case  tried  by  him,  and  the  delivery  of  his 
report,  to  make  and  insert  in  a  case  on  exceptions  presented 
for  settlement,  new  and  independent  findings  of  fact  or  law, 
not  embraced  in  his  original  report,  and  not  omitted  by  mis- 
take or  inadvertence,  and  not  matter  of  mere  form  ? 

Upon  this  question  it  seems  to  me  that  there  is  consider- 
able confusion  of  ideas  existent,  arising  from  some  of  the 
earlier  decisions  of  the  court  of  appeals,  that  it  could  only 
review  decisions  of  this  court  upon  exceptions  presenting 
simply  questions  of  law. 

To  meet  this  view  of  the  powers  and  duties  of  that  court, 
as  understood  before  the  amendments  of  the  Code  of  1860, 
there  has  been  in  the  profession  a  constant  struggle  in  some 
shape,  to  convert  questions  of  fact  into  questions  of  law,  so 
that  they  might  in  that  form,  be  the  subject  of  exception 
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and  review  in  that  court.  Some  loose  expressions  in  the 
cases  of  Grant  agt.  Morse  (23  N.  Y.  324),  and'  Phelps  agt. 
McDonald  (26  Id.  83),  and  in  some  other  cases  in  the  court 
of  appeals,  have  given  countenance  to  the  idea  that  a  party 
may  convert  any  question  of  fact  into  one  of  law,  or  put  it 
in  such  shape  as  to  raise  a  question  of  law  upon  it  upon 
exceptions,  by  requesting  the  referee  to  find  in  a  particular 
way  upon  it. 

In  Ndson  agt.  Ingersott  (27  How.  1),  we  held  that  this  might 
be  done  in  the  same  way  and  to  the  same  extent,  before 
referee's,  that  would  be  proper  if  the  case  was  on  trial  at 
the  circuit,  and  in  complete  analogy  to  the  practice  and  pro- 
ceedings in  such  cases,  but  not  otherwise. 

In  considering  and  construing  the  provisions  of  the  Code 
in  respect  to  trials  before  single  judges  without  a  jury,  and 
by  referees,  I  tlnnk  it  should  be  held  that  the  legislature 
intended  to  assimilate  such  trials  to  trials  at  the  circuit 
before  a  jury,  as  far  as  practicable,  and  to  secure  to  litiga- 
ting parties  the  same  rights  of  exception  and  review,  as  far 
as  possible.  So  far  as  relates  to  all  proceedings  upon  the 
trial,  there  is  no  difficulty.  Parties  object  to  evidence,  and 
take  exceptions  in  one  case  precisely  as  in  the  other,  but  as 
the  judge  or  referee  does  not  ordinarily  decide  on  the  hear- 
ing, as  does  the  jury,  upon  questions  of  fact,  and  the  judge 
and  referee  does  not  at  the  hearing  decide  the  law  of  the 
case  as  the  circuit  judge  is  necessarily  compelled  to  do,  so 
that  exceptions  to  his  decisions  can  be  taken  at  the  trial. 

The  provisions  were  inserted  in  the  Code  in  sections  267 
and  172,  requiring  the  judge  or  the  referee  to  give  his  decis- 
ion in  writing,  "  which  shall  contain  a  statement  of  the  facts 
found,  and  the  conclusions  of  law  separately,"  to  which  the 
aggrieved  party  may  file  exceptions  in  ten  days  after  service 
of  such  report. 

Preserving  this  analogy,  the  facts  to  be  found  by  the  judge 
or  referee,  as  we  said  in  IngersoU  agt.  Ndson  (supra),  axe 
precisely  those  which  would  be  found  or  affirmed  by  a  jury 
in  rendering  a  verdict  to  the  same  effect  as  the  decision  of 
a  referee,  and  the  legal  conclusions  found  by  the  referee,  is 
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the  same  decision  upon  the  law  that  the  circuit  judge  would 
have,  stated  to  the  jury  hypothetically,  upon  the  same  facts, 
upon  the  trial  of  the  cause  at  the  circuit. 

The  legislature,  I  conceive,  designed  to  give  to  both  par- 
ties, in  substance  and  effect,  the  same  exceptions  in  both 
modes  of  trial.  The  case  of  Grant  agt.  Morse,  well  illustrates 
the  rule.  That  was  an  action  for  work  and  labor  expended  in 
building  certain  additions  to  the  defendant's  tannery.  The 
defense  was  a  counter-claim  for  damages  sustained  by  the 
defendant  in  consequence  of  the  negligent  and  unworkman- 
like manner  in  which  the  work  was  done.  The  referee  found 
for  the  plaintiff,  and  the  report  contained  no  findings  in 
respect  to  the  defendant's  counter-claim,  but  contained  the 
necessary  facts  to  warrant  a  judgment  in  favor  of  the  plain- 
tiff. If  this  case  had  been  tried  at  the  circuit,  the  judge 
would,  in  substance  and  effect,  have  instructed  the  jury  that 
upon  the  facts  stated  in  the  report,  if  they  were  satisfacto- 
rily proved,  the  plaintiff  was  entitled  to  a  verdict,  unless 
the  defense  set  up  and  attempted  to  be  proved,  was  estab- 
lished to  their  satisfaction,  and  if  so,  their  verdict  should 
be  for  the  defendant.  A  verdict  in  such  case  for  the  plain- 
tiff, would  affirm  the  facts  sought  to  be  proved  by  him  to 
support  his  action,  and  by  implication  would  negative  the 
defense,  or  would  be  in  effect  a  finding  that  such  defense 
was  not  satisfactorily  established.  If  the  judge  correctly 
stated  the  law  to  the  jury,  the  defendant  in  such  case  would 
have  no  remedy  except  to  apply  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  evidence.  There 
would  be  no  way  in  which  he  could  convert  the  question  of 
fact,  fairly  submitted  to  the  jury,  into  one  of  law.  Nor 
could  he  do  so  any  more,  in  my  opinion,  when  the  case  is 
tried  by  the  referee. 

The  general  finding  for  the  plaintiff  in  such  case,  as  Judge 
COMSTOCK  said  in  that  case,  "  did  involve  a  finding  by  him, 
not  in  terms,  expressed  upon  all  the  material  questions,"  in 
the  case. 

Take  for  another  illustration  an  action  on  a  promissory 
note,  with  a  defense  of  usury.  The  referee  or  judge  must 
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find  the  making  and  delivery  of  the  note,  protest  and  notice 
of  non-payment,  if  indorsed,  and  the  plaintiff  seeks  to 
recover  of  the  indorser,  and  the  amount  due,  and  that 
would  be  sufficient  to  entitle  the  plaintiff  to  judgment.  If 
the  defense  of  usury  was  not  established,  in  his  opinion, 
he  need  say  nothing  about  it  in  his  report,  and  a  report  for 
the  plaintiff  in  such  case  would,  by  implication,  be  finding 
that  the  defense  of  usury  was  not  established,  just  as  much 
so  as  the  verdict  of  a  jury  in  such  case  would  be  a  general 
verdict  for  the  plaintiff  upon  the  whole  issue.  In  such  case 
the  judge  or  referee  is  not  called  upon,  and  cannot  be 
required  to  make  any  distinct  findings  in  respect  to  the 
defense  in  his  report,  or  afterward.  . 

If  the  defense  in  such  case  had  been  sustained  by  the 
referee,  then  he  would  be  bound  to  state  the  facts  substantia- 
ted on  the  trial,  and  upon  which  he  founded  his  conclusions 
that  the  usury  was  established ;  and  so  in  respect  to  the 
counter-claim  set  up  in  the  cases  of  Grant  agt.  Morse,  and 
Phelps  agt.  McDonald. 

But  if  in  either  case  the  referee  does  not  comply  with  the 
directions  of  the  Code,  and  of  rule  32  of  this  court,  requir- 
ing him  to  state  in  his  report  the  facts  found  by  him  and  his 
conclusions  of  law  separately,  the  report  may  be  set  aside 
for  irregularity ;  and  if  the  facts  found  by  him  and  stated 
in  his  report,  do  not  warrant  his  conclusions  of  law,  the 
judgment  rendered  by  him,  if  the  proper  exceptions  are  taken, 
must  be  reversed. 

The  provision  in  section  268  of  the  Code,  that  the  judge 
or  referee  in  settling  the  case,  must  briefly  specify  the  facts 
found  by  him  and  his  conclusions  of  law,  means  nothing 
more  than  that  his  findings  be  inserted  in  the  case  in  such 
form  as  to  allow  the  review  of  the  questions  decided  by  him. 

This  provision  was  inserted  to  meet  the  difficulty  that 
existed  before  the  adoption  of  said  rule  32,  in  respect  to  the 
general  character  of  the  reports  of  judges  and  referees. 
Before  the  adoption  of  this  rule,  the  reports  ordinarily  found 
simply  the  issues  in  favor  of  the  plaintiff  or  of  the  defend- 
ant. The  legislature  could  not  have  intended  anything 
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more.  Clearly,  I  think  it  could  not,  after  a  referee  had 
decided  a  case,  and  made  and  delivered  his  report,  reinvest 
him  with  new  judicial  authority  to  reconsider  or  review  the 
case,  and  make  any  new  findings  of  law  or  fact  therein,  in 
matter  of  substance,  to  sustain  or  impeach  his  judgment. 
The  judicial  functions  of  the  referee  ends  when  he  has  deliv- 
ered his  report.  After  that  period  he  performs  a  mere  min- 
isterial duty  in  certifying  what  took  place  on  the  trial,  and 
what  he  in  fact  did  decide  in  disposing  of  the  cause. 

This  case,  however,  clearly  is  not  in  a  proper  form  or  con- 
dition for  argument,  either  upon  the  record  or  upon  a  case 
or  exceptions,  and  should  be  sent  back  to  the  referee  for 
revision  and  re-settlement.  It  contains  no  judgment,  and  no 
proper  case  with  exceptions,  save  exceptions  intermingled 
with  the  findings  of  fact  proposed  to  be  stricken  out. 

The  findings  of  fact  contained  in  said  case  are  numbered 
from  1  to  25  ;  inclusive  of  these  findings,  the  1,  2,  3,  4, 
5,  6,  7,  8,  9,  and  the  the  24th  and  25th,  are  simple  reitera- 
tions in  proper  form  of  the  findings  contained  in  the  referee's 
report,  and  the  remainder  of  said  findings  relate  chiefly  to 
matters  of  defense,  tending  to  show  that  the  referee  erred 
in  finding  for  the  plaintiff. 

Such  findings  the  referee  was  not  bound  to  insert,  or  allow 
to  remain  in  the  case.  He  should  have  allowed  the  other 
findings.  They  were  essential  to  put  the  case  in  proper 
form  for  review  in  this  court  and  in  the  court  of  appeals, 
and  he  should  have  allowed  and  retained  the  exceptions  to 
his  conclusions  of  law,  if  such  exceptions  were  duly  taken 
and  filed  within  ten  days  after  service  of  his  report. 

The  appeal  from  the  decision  of  the  referee  refusing  to 
insert  the  defendants'  findings,  should,  therefore,  be  dis- 
missed, and  the  case  be  sent  back  to  the  referee  for  re-set- 
tlement of  the  case,  by  inserting  therein  the  findings  con- 
tained in  his  report,  and  the  exceptions  taken  thereto,  filed 
within  the  ten  days  allowed  for  that  purpose,  after  service 
of  the  report  in  proper  form,  and  the  defendants  to  be 
allowed  also  to  amend  the  record  of  judgment,  so  as  to  place 
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the  case  upon  appeal  from  such  judgment  in  proper  shape 
for  review  in  this  court  and  the  court  of  appeals,  and  it  is 
ordered  accordingly. 


COURT  OF  APPEALS.  ^ 

MICAH  WHITE,  respondent  agt.  ALEXANDER  CALDEB,  appellant. 

It  is  purely  a  matter  of  discretion  with  a  judge,  at  the  trial,  when  he  will  discharge 
a  jury;  and  if  there  is  any  irregularity  committed,  an  application  should  be 
made  to  the  court  in  which  the  trial  is*  had  to  set  aaide  the  verdict  on  that 
ground.  Such  questions  cannot  be  reviewed  on  appeal  in  this  court. 

A  jury  have  no  legal  authority  to  come  into  court  and  state  that  they  "  had  agreed 
to  disagree  "  on  a  verdict ;  they  are  sworn  to  render  a  true  verdict  according 
to  the  evidence.  And  the  judge  may  very  properly  refuse  to  receive  such  a 
statement  from  the  jury,  and  direct  them  to  retire  and  deliberate  further  upon 
their  verdict.* 

March  Term,  1866. 

APPEAL  from  a  judgment  of  the  general  term  of  the  New 
York  Superior  Court  affirming  a  judgment  at  special  term. 

A.  J.  PAEKEB,  for  the  appellant. 
SAMUEL  HAND,  for  the  respondent. 

DAVIES,  Ch.  J.  This  action  was  brought  to  recover  the 
amount  of  a  promissory  note  made  by  the  firm  of  Calder, 
Dorin  &  Co.  The  complaint  alleged  that  the  defendant  and 
one  Robert  Dorin  were  a  firm  doing  business  under  the 
name,  style  and  firm  of  Calder,  Dorin  &  Co.,  and  as  such 
firm  made,  executed  and  delivered  the  said  promissory  note, 
and  that  the  plaintiff  was  the  owner  and  holder  of  the  note, 
and  that  there  was  due  and  owing  from  the  defendant  to  the 
plaintiff  the  amount  thereof,  with  the  interest  thereon. 

The  defendant  denied  that  he  was  a  member  of  said  firm 
of  Calder,  Dorin  &  Co.,  or  ever  had  been,  and  denies  any 
liability  upon  said  note.  The  defendant  made  no  objection 
to  any  defect  of  parties,  either  by  way  of  demurrer  or 

*It  is  understood  that  in  this  case  the  judge  (BABBOUB)  fined  the  jury  $500 
each,  and  suspended  the  officer  who  allowed  them  to  come  into  court  with  such  a 
statement 
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answer ;  and  upon  the  pleadings,  therefore,  he  was  individu- 
ally liable  for  the  amount  of  said  note,  if  it  were  established 
that  he  was  a  member  of  that  firm.  There  was  certainly 
proof  sufficient,  on  the  trial,  to  have  warranted  the  jury  in 
finding  that  he  was,  and  on  this  appeal  we  are  to  assume 
that  the  jury  so  found,  and  such  finding  is  conclusive  upon 
this  court. 

The  judge,  in  his  charge  to  the  jury,  very  properly  stated 
that  there  were  two  branches  or  views  to  the  case  :  First, 
whether  Mr.  Calder,  the  defendant,  was  a  member  of  the 
firm  of  Calder,  Dorin  &  Co.;  and  that  if  they  should  find 
that  he  was  a  member  of  that  firm,  and  the  logs  were  pur- 
chased by  Dorin  for  the  firm,  that  then  the  plaintiff  was 
was  entitled  to  recover.  Second,  whether  the  logs  were  not 
purchased  by  Dorin  under  the  direction  and  as  the  agent  of 
the  defendant ;  and  that  if  the  logs  were  so  purchased  by 
him,  that  then  the  plaintiff  was  entitled  to  recover.  To  this 
charge  no  exception  was  taken  by  either  party. 

There  is  no  question  presented  for  the  consideration  of 
this  court  in  the  refusal  of  the  judge  to  discharge  the  jury 
before  they  had  agreed  upon  their  verdict. 

It  was  a  matter  purely  discretionary  with  him  when  he 
would  discharge  them;  and  if  there  was  any  irregularity 
committed,  an  application  should  have  been  made  to  the 
superior  court  to  set  aside  the  verdict  on  that  ground.  Such 
motions  are  addressed  to  the  discretion  of  the  supreme  court, 
and  for  that  reason  cannot  be  reviewed  in  this  court  on 
appeal.  (Selden  agt.  Delaware  and  Hudson  Canal  Go.  29  N. 
T.  R.  634.) 

I  see  no  objection  to  any  remark  made  by  the  judge,  when 
the  jury  came  into  court  and  stated  that  they  "  had  agreed 
to  disagree."  They  had  no  legal  authority  to  render  any 
such  verdict.  They  were  sworn  to  render  a  true  verdict 
according  to  the  evidence.  They  could  only  find  for  the 
plaintiff  or  defendant  upon  the  evidence,  there  being  no 
specific  questions  submitted  to  them.  The  judge,  therefore, 
very  properly  refused  to  receive  such  a  statement  as  their 
verdict.  It  would  have  been  trifling  with  the  administration 
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of  justice  if  he  had,  as  it  was  thoughtlessness  and  trifling  on 
the  part  of  the  jury  to  come  into  court  with  such  a  state- 
ment. The  judge  was  clearly  right  in  telling  the  jury  that 
they  must  deliberate  further  upon  the  evidence ;  that  the 
jury  should  continue  dispassionately  to  discuss  the  entire 
evidence  and  the  distinctions  to  be  drawn  from  it ;  and  that 
he  did  not  doubt,  if  they  would  continue  to  do  so,  but  that 
they  would  eventually  agree ;  that  in  the  meantime  he  would 
see  that  the  sheriff  provided  as  fully  for  their  wants  and 
comforts  as  he  could,  while  thus  engaged.  There  is  no  merit 
whatever  in  the  exception  to  this  direction  and  charge.  The 
judge  but  did  his  duty  in  explaining  to  the  jury  what  it  was 
clearly  their  duty  to  do,  calmly  to  deliberate  upon  the  evi- 
dence, and  endeavor  to  agree  upon  a  verdict ;  and  the 
expression  of  the  hope  that  they  would  eventually  agree  was 
not  objectionable.  Neither  was  the  direction  to  the  sheriff 
to  provide  for  the  wants  and  comforts  of  the  jury  subject  to 
any  criticism ;  and,  as  the  exception  is  to  the  whole  direc- 
tion and  charge,  it  is  ineffectual  in  not  pointing  out  the  par- 
ticular portions  of  the  charge  to  which  it  was  intended  to 
apply.  No  lawyer  can  seriously  doubt  that  portions  of  it, 
if  not  the  whole,  were  eminently  proper. 

It  only  remains  to  consider  the  last  exception  contained 
in  the  case.  The  jury  again  came  into  court,  and  being 
asked  by  the  clerk  if  they  had  agreed  upon  their  verdict, 
announced  that  they  had  not ;  and  thereupon  one  of  the 
jurors  asked  the  judge  whether,  if  a  verdict  was  rendered, 
it  would  make  the  defendant  responsible  for  any  other  debts 
which  the  firm  of  Calder,  Dorin  &  Co.  might  owe?  The 
judge  then  said  to  the  jury,  I  stated  to  you  last  evening  that 
there  were  two  views  to  the  case,  and  that  one  was,  whether 
the  logs  were  not  purchased  by  Dorin,  and  under  the  direction 
and  as  agent  of  the  defendant.  To  this  direction  and  charge 
there  was  an  exception. 

Now,  it  is  to  be  observed,  in  the  first  place,  that  the  coun- 
sel of  the  defendant  made  no  request  to  the  judge  that  he 
should  answer  the  question  of  the  juror.  And,  in  the  second 
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place,  there  was  no  exception  to  the  refusal  of  the  judge  to 
answer  the  juror's  question. 

The  change  was,  in  fact,  but  a  repetition  of  what  the  judge 
had  previously  actually  charged  the  jury,  without  objection 
or  exception.  In  fact,  he  but  simply  called  to  their  mind 
what  he  had  charged ;  and  the  exception,  in  its  literal  sense, 
is  to  the  fact  of  thus  calling  to  the  mind  of  the  jury  what  his 
charge  in  fact  had  been.  Such  an  exception  cannot  be  sus- 
tained. It  was  as  proper  as  it  would  have  been  to  have 
recalled  their  attention  to  the  evidence  and  restated  it  to 
them,  and  have  restated  his  charge  to  them.  These  matters 
are  purely  in  the  discretion  of  the  judge  presiding  at  the 
trial,  and  are  not  subject  to  review  in  this  court.  But,  if 
this  exception  presents  for  our  consideration,  which  I  very 
much  doubt,  the  soundness  of  the  proposition  of  law  con- 
tained in  this  part  of  the  charge,  then  I  apprehend  that 
there  can  be  no  difference  of  opinion  that,  as  a  proposition 
of  law,  it  is  sound  and  well  justified  by  authority.  It  is  this : 
If  the  jury  were  satisfied,  from  the  evidence,  that  the  logs 
were  purchased  by  the  defendant,  then  he  was  liable  for  the 
contract  price.  As  the  defendant  confessedly  did  not  make 
the  purchase  individually,  then  the  real  question  was, 
whether  Dorin  made  the  purchase  under  the  direction  and 
as  the  agent  of  the  defendant.  If  he  did,  then  the  defend- 
ant was  as  much  bound  legally  to  pay  for  the  logs  as  if  he 
had  made  the  purchase  himself.  Facit  per  alium,  facit  per 
se,  is  a  familiar  and  well  established  maxim  in  the  law.  In 
whatever  aspect,  therefore,  we  regard  this  exception,  it  can- 
not be  sustained. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

Affirmed. 
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NEW  YORK  SUPEEIOE  COURT. 

THE  WOODWARD  STEAM   PUMP  MANUFACTURING  COMPANY, 
plaintiffs  agt.  EDWARD  L.  STOKES,  defendant. 

On  a  motion  by  a  defendant  to  discharge  an  order  of  arrest,  whore  from  the 
papers  it  is  evident  that  the  plaintiffs  can  recover  in  the  action  only  in  case  they 
establish  the  making  of  the  defendant's  contract  by  him  with  intent  not  to  pay 
for  the  work  done,  as  he  made  no  false  representations,  a  tried  by  jury  affords 
a  much  better  forum,  and  more  means  of  determining  that  question,  than  an 
argument  on  affidavits. 

Where  the  defendant  has  not,  in  his  affidavits,  as  he  was  bound  to  do,  absolved 
himself  from  all  suspicion  by  showing  the  different  sums  of  money  he  has  paid 
out,  and  to  whom,  instead  of  making  a  general  statement  of  such  payments  : 
and  has  not  explained  the  circumstances  of  suspicion  attending  the  conveyance 
of  his  property,  also,  the  circumstance  of  his  remaining  in  possession  of  the 
property  since  its  conveyance,  as  theretofore  : 

Held,  that  if  the  defendant  is  innocent  of  any  fraud,  it  is  no  great  hardship  tobf 
out  on  bail  until  the  trial,  and  then  he  can  entirely  absolve  himself. 

Heard  Special  Term,  March,  1867. 

Decided  April  6, 1867. 

THIS  was  a  motion  to  vacate  an  order  of  arrest  of  the 
defendant.  The  action  was  upon  contract,  for  goods  sold 
and  delivered,  and  work  done,  and  materials  furnished.  The 
ground  of  such  order  was  that  the  debt  was  fraudulently 
contracted,  and  that  the  defendant  had  assigned  and  dis- 
posed of  his  property  with  intent  to  defraud  his  creditors. 

The  order  was  granted  on  an  affidavit  of  the  secretary  of 
the  plaintiffs  (Blood),  who  stated  therein  that  a  superintend- 
ent of  the  defendant  first  applied  to  have  work  done  upon 
certain  works  for  refining  oil,  belonging  to  defendant,  termed 
"  The  Sterling  Oil  Works." 

That  the  defendant  himself  represented  to  such  affiant 
that  he  owned  such  works,  and  the  land  on  which  they  were, 
and  requested  him  to  do  all  the  piping  work,  and  furnish  all 
the  pumps  necessary  for  such  works,  and  offered  to  pay  half 
cash,  and  requested  a  credit  of  four  months  for  the  other 
half,  which  the  plaintiffs  agreed  to  give  him,  on  the  strength 
of  his  representation  of  his  ownership  of  such  works.  They 
did  the  work,  amounting  to  nearly  $12,000,  upon  which  the 
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defendant  has  paid  about  $3,500,  leaving  a  balance  of  over 
$8,400  due. 

During  the  progress  of,  and  before  the  work  was  finished, 
the  defendant  gave  the  plaintiffs  his  two  notes  for  $4,000 
and  $2,500  respectively,  at  four  months. 

Five  days  after  such  work  was  finished,  and  over  three 
months  before  such  notes  became  due,  the  affiant,  having 
been  informed  the  day  before  by  the  defendant's  superin- 
tendent, that  he  had  transferred  such  oil  works  to  his  mother, 
asked  the  defendant  if  he  had  done  so  ?  He  admitted  he 
had  ;  stated  that  he  was  insolvent ;  owed  over  $120,000  ;  had 
nothing  but  such  works,  which  he  had  conveyed  to  his 
mother  a  fortnight  before,  who  had  lent  him  about  $80,000, 
in  different  sums  from  time  to  time,  upon  it.  The  defend- 
ant's  mother,  a  day  or  two  afterwards,  told  the  affiant  that 
she  thought  she  had  taken  such  deed-  several  months  before ; 
that  her  husband  had  it ;  she  could  not  tell  how  much  she 
had  paid  for  it,  but  had  paid  money  at  different  times  to  the 
defendant. 

The  defendant  attributed  his  losses  to  the  running  out 
of  oil  by  carelessness,  fall  in  its  price,  and  a  fire.  His  super- 
intendent admitted  that  his  losses  from  such  causes  could 
not  exceed  $1,500. 

Such  affiant  stated  the  value  of  such  works  to  be  $100,000. 

The  defendant  executed  to  his  mother  three  mortgages  on 
such  premises  during  the  progress  of  the  work  of  the  plain- 
tiffs, for  $20,000,  $15,000  and  $23,250,  respectively,  without 
notifying  them  thereof. 

The  motion  was  made  on  the  affidavits  of  the  defendant, 
his  superintendent  (Chapman),  his  mother  (Mrs.  Nancy 
Stokes),  and  his  father  (Charles  H.  Stokes). 

The  defendant  denies  in  his  own  affidavit  any  fraudulent 
concealment,  or  intent  to  defraud  the  plaintiffs,  either  ia 
contracting  the  debt  or  disposing  of  his  property  ;  avers 
that  the  application  to  do  the  work  came  from  the  plaintiffs ; 
his  solvency  at,  and  freedom  from  embarrassment  at  the 
time,  and  that  he  was  then  sole  owner  of  the  Sterling  Oil 
"Works.  That  he  sustained  great  losses,  by  putting  up  stills 
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at  a  great  expense,  which  proved  a  failure,  whose  result 
could  not  be  determined  until  they  were  finished,  long  after 
the  plaintiffs  began  their  work,  and  that  his  losses  during 
the  continuance  of  such  work  exceeded  $50,000.  That  his 
mother  had  advanced  him  more  than  $35,000,  for  which  she 
had  a  mortgage  upon  such  works,  and  there  was  another 
mortgage  on  it  for  $16,000.  That  the  value  of  such  works 
was  not  over  $75,000,  although  he  had  expended  $100,000  on 
them,  and  he  conveyed  such  works  to  his  mother  for  the 
former  sum,  a  few  weeks  before  the  time  the  plaintiffs  com- 
pleted their  work. 

Chapman,  the  defendant's  superintendent,  stated  in  his 
affidavit,  that  he  made  the  negotiation  with  the  agent  for 
the  plaintiffs,  for  the  work  done  by  them,  and  was  present 
when  the  agreement  was  finally  made,  one  of  the  terms  of 
which  was  to  pay  half  in  cash  and  the  other  half  in  notes 
of  the  defendant  at  four  months.  That  he  knows  that  the 
defendant  lost  $20,000  in  the  construction  and  carrying  on 
of  such  works.  He  denied  therein,  stating  to  the  secretary 
of  the  plaintiffs  (Blood)  that  the  defendant's  losses  were  only 
$1,500.  On  the  contrary,  he  showed  him  a  statement  of 
$12,500  of  losses,  which  did  not  include  the  whole. 

The  defendant's  father  (Charles  H.  Stokes),  testified  to 
the  advances  of  money  by  him  to  his  son  from  his  wife's 
separate  estate  ;  the  taking  of  $35,000  in  mortgages  there- 
for, and  final  sale  to  hs  wife  for  $75,000,  and  the  payment 
of  the  purchase  money  in  cash,  or  by  assumption  of  liens 
tliereon,  and  of  the  debts  of  the  defendant. 

The  affidavit  of  his  mother  states,  that  she  authorized  her 
husband  to  do  all  that  he  did  for  her. 

Supplementary  affidavits  on  the  part  of  the  plaintiffs,  of 
the  attorney  (Mr.  "Warren),  the  secretary  (Blood),  and  their 
agent  (Woodward). 

The  first  shows  an  admission  by  the  defendant  that  the  cost 
of  such  oil  works  was  nearly  $100,000.  That  the  defendant 
was  worth  $50,000  when  he  began  them.  That  he  now 
owed  about  $70,000.  That  he  sold  a  house  and  received 
$21,000  therefor,  also  horses  and  carriages,  <fec.,  to  his  father- 
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inlaw,  for  $10,000,  and  shipped  $25,000  worth  of  merchan- 
dize to  Europe.  That  he  did  not  account  on  a  supplemen- 
tary examination  for  all  the  money  received  by  him ;  and 
that  such  works  are  being  carried  on  by  him  as  agent. 

Blood  states  in  his  affidavit,  that  Chapman  admitted  to 
him  there  was  nothing  in  defendant's  books  to  show  any 
indebtedness  to  his^mother.  That  the  amount  of  machinery 
put  in  such  works  was  short  of  $34,000,  and  defendant  still 
owes  $11,000  therefor,  besides  $9,000  to  the  plaintiffs.  That 
the  defendant  had  conveyed  the  property  before  he  gave  the 
plaintiffs  his  notes. 

Woodward  testifies,  that  such  works  are  worth  $100,000. 

B.  R  DUNNING,  for  motion. 
IRA  D.  WARREN,  in  opposition. 

EOBERTSON,  Ch.  J.  It  is  very  evident  that  the  plaintiffs 
can  recover  in  this  action  only  in  case  they  establish  the 
making  of  the  defendant's  contract  by  him  with  intent  not 
to  pay  for  the  work  done,  because  he  made  no  false  repre- 
sentations. A  trial  by  jury,  therefore,  affords  a  much  better 
forum,  and  more  means  of  determining  that  question,  than 
an  argument  on  affidavits. 

It  is  in  evidence  without  contradiction,  that  the  defendant 
was  worth  $50,000  in  October  last,  borrowed  $35,000  of  his 
mother,  received  over  $31,000  for  property  sold  by  him,  and 
shipped  $25,000  worth  of  property  for  Europe,  making 
$140,000,  passing  through  his  hands. 

Assuming  that  the  works  cost  him  nearly  $100,000,  of 
which  $9,000  remains  due  to  the  plaintiffs,  and  $10,000  to 
the  Allaire  Works ;  the  difference  of  $60,000  is  unaccounted 
for,  as  well  as  the  defendant's  present  indebtedness  of 
$70,000,  except  by  about  $8,000  in  manufacturing  oil  and 
expenses,  and  $3,400  in  a  speculation,  and  his  superintend- 
ent's salary. 

The  defendant  also  claims  that  his  mother  advanced  about 
$23,000  more  to  him,  and  to  pay  off  liens  and  debts,  making 


400  NEW  YORK  PRACTICE  REPORTS. 

Tallman  agt.  The  Atlantic  Fire  and  Marine  Insurance  Company. 

in  all,  even  assuming  his  losses  to  have  been  $20,000,  at 
least  $63,000  unaccounted  for,  besides  his  present  debts. 

Under  these  circumstances,  the  defendant  was  bound  to 
absolve  himself  from  all  suspicion,  by  showing  the  different 
sums  paid,  and  to  whom,  and  for  what  liens  by  his  mother, 
to  make  up  the  amount  of  her  purchase  money.  Instead 
of  which  we  have  only  a  general  statement  by  his  father  of 
payments. 

It  is  a  circumstance  of  suspicion,  that  the  defendant  con- 
veyed his  factory  to  his  mother  before  the  plaintiffs  had 
completed  their  work,  and  before  he  had  ascertained,  accord- 
ing to  his  statement,  that  they  were  a  failure.  He  has  also 
remained  in  possession,  in  fact,  since  the  conveyance,  car- 
rying on  the  works  as  agent. 

If  the  defendant  is  innocent  of  any  fraud,  it  is  no  great 
hardship  to  be  out  on  bail  until  the  trial,  and  then  he  can 
entirely  absolve  himself. 

The  motion  must  be  denied  with  seven  dollars  costs,  with- 
out prejudice  to  a  renewal  on  additional  affidavits. 


COUET  OF  APPEALS. 

JOHN  E.  TALLMAN,  appellant  agt.  THE  ATLANTIC  FIRE  AND 
MARINE  INSURANCE  COMPANY,  respondents. 

The  general  term  of  the  supreme  court,  in  this  case  (29  How.  71}  field  that : 
"  Where  a  policy  of  insurance  on  chattels  contains  a  clause  that, '  in  case  of  any 
sale,  transfer  or  change  of  title  in  the  property  insured,  such  insurance  shall  bo 
void,  and  cease.'  The  execution  of  a  chattel  mortgage  on  the  property  by  the 
insured  to  a  third  person,  without  notice  to  the  insurance  company,  or  their 
assent  obtained,  avoids  the  policy.  And  that  the  sale  of  the  mortgaged  pro- 
perty, under  the  power  contained  in  the  mortgage,  to  the  mortgagee,  and  pos- 
session by  him  without  notice  to  the  insurer,  avoids  the  policy.  Where  the 
insured  has  no  interest  in  the  property  at  the  time  of  the  loss,  the  policy  is  void, 
although  the  loss  is  by  the  terms  of  the  policy  made  payable  to  a  third  person 
having  an  interest  in  the  property." 

The  court  of  appeals  decide,  that  the  chattel  mortgage  given  by  the  insured  was 
notified  to  the  insurance  company's  agent,  and  duly  acknowledged  ; 

That  the  subsequent  foreclosure  and  sale  of  the  mortgage,  without  the  knowledge 
or  assent  of  the  person  holding  the  policy  of  insurance,  did  not  impair  or  affect 
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the  rights  of  the  latter  under  his  contract  of  insurance  with  the  insurance 
company ; 

That  the  original  insurers  having  allowed  the  policy  to  expire,  so  far  as  related  to 
any  interest  they  might  have  in  it,  it  was  renewed  by  the  person  holding  the 
policy  to-cover  his  interest  either  as  owner  or  mortgagee,  and  for  which  he  paid 
the  premium ;  and  that  the  insurance  company,  by  taking  this  premium, 
assumed  the  risk  and  were  liable  for  the  loss  thereunder. 

September  Term. 

W.  C.  BKOWN,  for  the  appellant. 
MYEES  &  MAGONE,  for  the  respondents. 

DAVTES,  Ch.  J.  The  plaintiff,  as  assignee  of  William  C. 
Brown,  brings  this  action  to  recover  the  amount  of  an  insu- 
rance made  by  the  defendants  upon  certain  machinery,  <fce., 
in  a  paper  mill  at  Ogdensburgh.  Brown,  being  the  owner 
of  the  machinery,  on  the  30th  of  November,  1860,  sold  the 
same  to  certain  persons  doing  business  under  the  name  and 
firm  of  Sturtevant,  Sons  &  Co.,  for  the  sum  of  $2,500 ;  $500 
paid  in  cash ;  $500  and  interest  on  the  1st  of  July,  1861 ; 
$500  and  interest  on  the  1st  day  of  July,  1862 ;  $500  and 
interest  on  the  1st  day  of  January,  1863 ;  and  the  balance 
and  interest  on  the  1st  day  of  July,  1863.  Sturtevant,  Sons 
&  Co.  agreed  to  keep  the  property  insured,  at  aU-  times,  to 
the  amount  owing  thereon  to  the  said  Brown ;  and  the  poli- 
cies, in  good  stock  companies,  were  to  be  assigned  to  him  or 
taken  in  his  name.  The  agreement  further  provided,  that 
Sturtevant,  Sons  &  Co.  were  to  have  the  possession  of  the 
machinery,  but  that  Brown  was  to  remain  the  owner  thereof 
until  the  same  was  paid  for. 

On  the  9th  of  January,  1861,  Sturtevant,  Sons  &  Co.  took 
out  a  policy  on  said  machinery  for  the  sum  of  $2,000,  that 
being  the  amount  then  due  to  Brown,  for  one  year,  "  loss,  if 
any,  payable  to  Win.  C.  Brown."  On  the  9th  of  January, 
1862,  the  policy  was  renewed  and  continued  for  one  year  for 
the  same  amount.  At  the  expiration  of  this  renewed  policy, 
on  the  9th  of  January,  1863,  there  was  due  to  Brown,  under 
the  agreement  of  November,  1860,  the  sum  of  one  thousand 
dollars.  Sturtevant,  Sons  &  Co.,  nor  either  of  them,  made 
any  application  for  a  further  renewal  of  the  policy. 
VOL.  XXXHL  26 
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The  agent  of  the  defendants,  knowing  of  the  interest  in 
the  policy  of  Brown,  and  that  the  policy  was  reaUy  taken 
out  for  his  benefit  and  upon  his  interest,  applied  to  the 
plaintiff,  in  the  absence  of  Brown,  and  who  appears  to  have 
acted  as  Brown's  agent  in  the  matter,  and  asked  him  how 
much  was  then  due  to  Brown.  He  replied,  one  thousand 
dollars.  The  agent  then  asked  Tallman  if  he  would  pay  the 
premium.  He  said,  after  hesitation,  he  would.  The  agent 
of  the  defendants  testified  that  he  then  issued  a  renewal 
receipt  for  one  thousand  dollars,  and  sent  it  round  to 
Brown's  office. 

The  machinery  was  consumed  by  fire  on  the  10th  of  May, 
1863.  At  the  time  of  the  fire,  Sturtevant,  Sons  &  Co.  owed 
Brown,  under  the  agreement  of  November  30, 1860,  the  sum 
of  $1,061.50 ;  and  on  the  29th  of  May,  1863,  the  plaintiff 
paid  Brown  that  sum,  and,  in  consideration  thereof,  Brown 
assigned  to  him  his  claim  on  account  of  said  loss  against 
these  defendants. 

On  the  13th  of  May,  1863,  Brown  presented  to  the  agent 
of  the  defendants  his  claim  for  said  loss  under  said  policy, 
and  was  examined  by  said  agent,  under  oath,  touching  his 
claim.  He  testified  that,  on  the  30th  of  November,  1860,  he 
was  the  sole  owner  of  the  property  covered  by  said  policy, 
and  continued  such  owner  down  to  the  time  of  such  exami- 
nation, to  wit.,  May  27,  1863 ;  that  the  property  belonged  to 
him,  and  that  no  other  person  or  party  had  any  interest 
therein,  except  as  set  forth  in  said  agreement. 

It  appeared,  on  the  trial  of  this  action,  that  Sturtevant, 
Sons  &  Co.,  on  the  21st  of  November,  1862,  mortgaged  their 
interest  in  said  property  to  John  E.  Tallman,  the  plaintiff ; 
and  on  the  18th  of  April,  1863,  Tallman  foreclosed  said 
mortgage,  and  sold  the  interest  and  property  covered 
thereby,  and  purchased  the  same ;  that  said  mortgage  was 
executed  without  the  knowledge  or  assent  of  said  Brown. 

Tallman  took  out  two  other  policies  on  said  property,  as 
follows :  One  on  the  26th  of  January,  1863,  for  three  months, 
for  $1,500,  and  which  was  renewed  April  26,  1863,  for  one 
year;  and  one  for  $1,500  in  another  company,  renewed 
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April  26,  1863,  for  one  year ;  in  both  of  which  the  policy  for 
$1,000,  issued  by  these  defendants,  was  noted ;  and  the  agent 
of  the  defendants  had  notice  of  both  of  the  policies  taken 
out  by  Tallman,  and  acknowledged  the  same  in  writing. 
There  was  no  other  insurance  upon  said  property.  A  ques- 
tion of  fraud  .arose  upon  the  trial,  and  much  testimony  was 
taken  in  relation  to  it.  It  was  contended,  on  the  part  of  the 
defendants,  that  the  property  had  been  intentionally  fired 
by  one  Tallman,  a  son  of  this  plaintiff,  and  one  of  the  firm 

of  Sturtevant,  Sons  &  Co.  The  defendants  moved  for  a 
nonsuit  upon  these  grounds : 

1.  That  Sturtevant,  Sons  &  Co.,  the  insured,  at  the  time 
the  policy  was  made,  did  not  have  the  absolute  title  to  the 
property  insured,  and  did  not  disclose  the  true  title  to  the 
insurer. 

2.  That  the  agent  of  the  defendants,  to  the  knowledge  of 
"William  C.  Brown,  had  an  interest  in  the  insurance  adverse 
to  his  principal,  and,  therefore,  his  acts  were  void  in  the 
premises. 

3.  That  the  last  renewal  was  void  for  the  causes  aforesaid, 
and  for  the  further  reason  that  such  renewal  was  not  author- 
ized or  effected  by  the  assured. 

4.  That  the  firm  of  Sturtevant.  Sons  &  Co.  was  dissolved 
before  the  last  renewal,  and  no  notice  was  given  to  the 
insurers. 

5.  That  the  subsequent  insurance  in  the  Massasoit  and 
North  American  companies  avoided  the  insurance,  because 
notice  thereof  was  not  given  to  the  defendants,  nor  their 
assent  obtained,  pursuant  to  the  provisions  of  the  policy ; 
and  that  the  knowledge  of  these  insurances,  by  defendants' 
agent,  while  acting  as  agent  of  the  other  insurers,  and  not 
in  the  capacity  of  defendants'  agent,  is  not  sufficient  to 
charge  defendants,  especially  where  the  agent  has  an  inter- 
est against  his  principals. 

6.  That  the  execution  of  the  mortgage  by  Sturtevant,  Sons 
&  Co.  (to  Tallman),  without  notice  to  the  defendants,  or 
their  assent  obtained,  avoided  the  policy. 

7.  That  the  sale  of  the  said  property,  under  the  power 
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contained  in  the  mortgage,  to  John  E.  Tallman,  and  pos- 
session thereof  by  him,  without  such  notice,  avoided  the 
policy. 

8.  That  the  policy  is  void,  because  the  assured  had  no 
interest  in  the  property  insured  at  the  time  of  the  loss. 

The  court  denied  the  motion  for  a  nonsuit,  and  the  defend- 
ants excepted. 

The  defendants  then  asked  the  court  to  charge  the  jury  as 
follows : 

1.  That,  if  they  find  that  Sturtevant,  Sons  &  Co.  were  not 
the  absolute  owners  of  the  property  at  the  time  of  the  insu- 
rance, and  neglected  to  notify  the  company  of  their  qualified 
interest  hi  the  property,  it  avoids  the  policy,  and  their  ver- 
dict should  be  for  the  defendants. 

2.  That,  if  they  find  that  David  M.  Chapin  had  an  inter- 
est in  the  insurance  adverse  to  the  insurer,  to  the  knowledge 
of  William  C.  Brown,  at  the  time  the  insurance  was  effected, 
it  avoided  the  policy,  and  the  verdict  should  be  for  the 
defendants. 

3.  That,  if  they  find  the  renewal  receipt  of  1863  was  issued 
without  the  authority  or  assent  of  the  assured,  their  verdict 
should  be  for  the  defendants. 

4.  That,  if  they  find  that  the  firm  of  Sturtevant,  Sons  & 
Co.  was  dissolved  before  the  last  renewal,  without  notice 
thereof    to  the  insurer,   their  verdict  should  be  for  the 
defendants. 

5.  That,  if  they  find  that  the  subsequent  insurances 
effected  by  John  E.  Tallman  were  procured  without  notice 
to  the  defendants,  their  verdict  should  be  for  the  defendants. 

6.  That  the  execution  of  the  chattel  mortgage  by  Sturte- 
vant, Sons  &  Co.  to  John  E.  Tallnian,  without  notice  to  the 
defendants,  or  their  assent  obtained,  avoided  the  policy,  and 
their  verdict  should  be  for  the  defendants. 

7.  That  the  sale  of  the  mortgaged  property,  under  the 
power  contained  in  the  mortgage,  to  John  E.  Tallman,  and 
possession  by  him,  without  notice  to  the  insurer,  avoided  the 
policy,  and  their  verdict  should  be  for  the  defendants. 

8.  From  the  uncontradicted  evidence  in  the  case,  the 
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assured,  Sturtevant,  Sons  &  Co.  had  no  interest  in  the  pro- 
perty at  the  time  of  the  loss  by  fire,  and  therefore  the  policy 
Was  void,  and  their  verdict  should  be  for  the  defendants. 

The  court  refused  so  to  charge,  and  the  defendants  excepted 
to  each  refusal  separately. 

The  court  then  charged  the  jury  that  but  one  question 
was  submitted  to  them,  viz.:  Did  Royal  Tallman  burn  the 
paper  mill  ?  If  they  found  that  he  did,  their  verdict  should 
be  for  the  defendants ;  if  not,  their  verdict  should  be  for  the 
plaintiff,  for  $1,056.72  ;  that  all  other  questions  were  ques- 
tions of  law,  to  be  determined  and  decided  by  the  court.  To 
this  charge  and  direction  no  exception  was  taken. 

The  jury  found  a  verdict  for  plaintiff  for  $1,056.72,  and 
judgment  thereon  was  entered  for  plaintiff. 

On  appeal,  the  general  term  reversed  the  judgment  and 
granted  a  new  trial.  (29  How.  71.) 

The  plaintiff  now  appeals  to  this  court,  and  stipulates 
that,  if  the  order  appealed  from  be  affirmed,  judgment  abso- 
lute shall  be  rendered  against  him. 

.  On  the  9th  of  January,  1863,  when  Brown,  the  plaintiff's 
assignor,  reinsured  with  the  defendants,  in  the  sum  of  $1,000, 
his  interest  in  the  property  covered  by  the  policy,  it  was,  in 
fact,  an  insurance  for  his  benefit.  As  between  him  and 
Sturtevant,  Sons  &  Co.,  he  remained  and  continued  the 
owner  of  the  property  covered  by  the  insurance.  The 
arrangement  between  Brown  and  that  firm  seems  to  have 
been  well  understood  by  Chapin,  the  defendants'  agent.  If 
Brown  continued  the  owner  of  the  propei^y,  notwithstand- 
ing the  executory  contract  of  sale  of  November,  1860  (and, 
as  between  him  and  the  firm,  he  certainly  did),  then  the 
insurance  was,  in  fact,  upon  his  property,  though  in  form 
upon  the  property  of  Stiirtevant,  Sons  &  Co.  (Burt  agt. 
Dutcher,  34  N.  Y.  B.  493.)  We  said,  m  the  case  of  BidiveU 
agt.  Northwestern  Insurance  Company  (24  Id.  302) :  "  Indeed, 
it  is  not  easy  to  perceive  why  an  insurance  company,  by 
reason  of  the  formal  words  or  clauses  (of  a  general  and  com- 
prehensive nature)  inserted  in  a  policy,  intended  to  reach 
broad  classes  of  contingencies,  should  ever  be  allowed  to 
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avoid  liability  on  the  ground  that  facts,  of  which  the  com- 
pany had  full  knowledge  at  the  time  of  issuing  the  policy, 
were  then  not  in  accordance  with  the  formal  words  of  the 
contract,  or  some  of  its  multifarious  conditions.  If  such 
facts  are  to  be  held  a  breach  of  such  a  clause,  they  are  a 
breach  eo  instanti  of  the  making  of  the  contract,  and  are  so 
known  to  be  by  the  company  as  well  as  the  insured.  And 
to  allow  the  company  to  take  the  premium  without  taking 
the  risk,  would  be  to  encourage  a  fraud."  We  also  held,  in 
that  case,  that  parol  evidence  was  admissible  to  show  that 
the  property  insured  was  the  owner's  equity  of  redemption 
in  the  vessel,  which  was  subject  to  certain  mortgages  known 
to  the  insurer. 

This  is  precisely  what  was  shown  upon  the  trial  of  this 
action.  Sturtevant,  Sons  &  Co.  allowed  the  policy  to  expire, 
so  far  as  it  related  to  any  interest  the"y  might  have  in  it.  It 
was  then  renewed  by  Brown,  to  cover  his  interest,  and  to 
the  extent  of  his  interest,  and  he,  by  his  agent,  paid  to  the 
defendants'  agent  the  premium  demanded;  and  to  allow 
these  defendants  to  take  a  premium  for  a  known  and 
intended  risk,  without  assuming  it,  and  holding  them  answer- 
able for  their  contract,  would  be  to  encourage  a  fraud. 
Brown  had  an  interest  in  the  property  covered  by  the 
policy,  either  as  owner  or  mortgagee,  to  the  extent  of  $1,000. 
It  was  an  insurable  interest.  The  defendants  assumed  the 
risk  of  the  preservation  of  the  property  for  the  period  within 
which  the  claim  of  Brown  was  to  be  extinguished,  and,  in 
case  of  its  destruction,  to  pay  to  him  the  sum  agreed  upon. 
That  property  was  destroyed,  without  any  fault  or  fraud  on 
his  part.  He  did  nothing,  after  the  issuing  of  the  policy  to 
him,  and  prior  to  its  destruction,  to  change,  in  any  particu- 
lar whatever,  his  relations  to  that  property.  He  made  no 
transfer  of  it,  or  of  his  interest  in  it.  He  effected  no  other 
insurance  upon  it ;  and  the  fact  of  the  mortgage  to  Tallman 
by  Sturtevant,  Sons  &  Co.  of  their  interest  in  the  property 
covered  by  this  policy,  was  notified  to  the  defendants'  agent, 
and  duly  acknowledged.  The  subsequent  foreclosure  and 
sale  by  Tallman  of  the  mortgage,  thereby  vesting  in  him 
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absolutely  all  the  right,  title  and  interest  of  Sturtevant,  Sons 
&  Co.,  without  the  knowledge,  consent  or  assent  of  Brown, 
cannot  in  any  way  impair  or  affect  the  rights  of  the  latter 
under  his  contract  of  insurance  with  the  defendants.  The 
judge  at  the  trial,  therefore,  properly  refused  to  non-suit 
the  plaintiff.  The  only  fact  submitted  to  the  jury  was 
found  adversely  to  the  defendants.  In  the  view  we  take  of 
this  case,  we  do  not  see  the  materiality  of  that  question,  as 
legally  affecting  the  rights  of  the  plaintiff,  as  the  assignor 
of  Brown's  claim  for  a  loss  upon  his  policy.  But,  as  the 
result  was  unfavorable  to  the  defendants,  it  is  not  essential 
to  pass  upon  that  point.  No  other  question  of  fact  was 
asked  for  by  the  defendants  to  be  submitted  to  the  jury,  and 
they  acquiesced  in  the  decision  of  the  judge  at  the  trial,  that 
no  other  question  of  fact  was  presented  by  the  testimony. 
The  facts  must,  therefore,  be  assumed  as  proven  on  the  part 
of  the  plaintiff,  and  as  contended  for  by  him.  Upon  these 
facts,  and  the  authority  of  the  cases  already  referred  to,  the 
plaintiff  was  clearly  entitled  to  recover.  The  various 
requests  to  charge  were  rightfully  decided  by  the  judge,  for 
the  reasons  already  adverted  to.  It  is  unnecessary  to  refer 
to  them  in  detail,  as  they  all  proceed  on  assumptions  not 
tenable,  nor  properly  arising  from  the  facts  in  this  case. 

The  order  of  the  general  term,  granting  a  new  trial,  should 
be  reversed,  and  judgment  on  the  verdict  should  be  affirmed, 
with  costs. 

LEONARD,  PECKHAM,  PORTER  and  WRIGHT,  Judges,  con- 
curring. 

Judgment  reversed. 


SUPEEME  COUET. 

THE  PEOPLE  OF  THE  STATE  OF  NEW  YORK  agt.  THE  CENTRAL 
EAILROAD  OF  NEW  JERSEY. 

Where  a  foreign  corporation,  by  its  officers,  come  within  this  state,  it  becomes 
subject  to  the  la;vs  of  the  state  and  to  the  process  of  the  courts ;  and  where 
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such  a  corporation,  by  its  officers,  is  guilty  of  a  wrong,  or  commits  a  trespass 
within  the  state,  there  is  no  rule  by  which  it  can  escape  the  consequences  of 
its  illegal  acts  by  setting  up  that  it  holds  its  existence  under  a  foreign  govern- 
ment. 

If  there  is  an  improper  service  of  process  upon  a  foreign  corporation,  the  remedy 
is  by  motion. 

In  navigable  waters,  where  the  tide  ebbs  and  flows,  the  sovereign  ia  the  owner 
of  the  soil  under  the  water,  and  of  the  waters  which  cover  it. 

Where  such  waters  form  the  boundary  between  two  nations,  such  ownership  is 
vested  in  each  to  the  portion  of  the  stream  adjoining  the  territory  and  extend- 
ing to  the  center.  These  rights  may  be  varied  by  treaty,  or  by  original  grants 
or  prior  possession. 

The  articles  of  agreement  or  treaty,  made  and  executed  between  the  state  of  New 
York  and  the  state  of  New  Jersey  in  1833,  gives  to  the  state  of  New  York  exclu- 
sive jurisdiction  over  all  the  waters  of  the  bay,  and  all  the  waters  of  the  Hud- 
son river,  and  of  and  ore?-  the  lands  covered  by  said  waters,  to  low  water  mark 
on  the  New  Jersey  shore,  subject  to  the  right  of  property  in  the  land  therein 
given  to  New  Jersey. 

This  jurisdiction  granted  to  the  state  of  New  York,  by  the  state  of  New  Jersey, 
means  the  right  of  exercising  authority — of  governing  and  controlling.  The 
right  by  that  grant  is  made  exclusive,  both  as  to  the  land  and  the  water, 
up  to  low  water  mark  on  the  New  Jersey  shore.  And  this  jurisdiction  and  con- 
trol is  exclusive  even  of  New  Jersey,  except  in  three  particulars  :  One  of  title 
to  the  land  under  water ;  one  of  the  jurisdiction  over  wharves,  docks  and 
improvements,  and  one  of  the  fisheries. 

This  grant  of  exclusive  jurisdiction  to  the  state  of  New  York,  with  the  above 
exceptions,  confers  upon  the  state  full  power  and  authority  to  preserve  the  river 
and  bay  from  injury,  by  strangers  having  no  authority  so  to  act ;  and  the  sole 
right  to  exercise  authority  and  control  over  the  water  and  the  land  covered  by 
water  against  all  persons  who  have  no  right  to  take  possession  ;  and  have  such 
right  and  interest  in  the  waters  alone  as  will  enable  the  people  of  the  state  to 
maintain  an  action  against  persons  who,  without  right,  seek  to  interfere  with 
such  control  or  jurisdiction. 

Where  it  appeared  that  the  defendants,  a  corporation  created  under  the  laws  of 
New  Jersey,  had  taken  possession  of  a  tract  of  land  under  water  in  New  York 
bay  and  the  Hudson  river,  over  which  the  people  of  the  state  of  New  York  had 
exclusive  jurisdiction,  and  displaced  the  water  by  filling  in  the  same  to  the 
extent  of  eight  hundred  acres,  in  a  portion  of  the  said  bay  and  river ;  that 
they  are  now  engaged  in  filling  in  to  a  large  extent,  and  will  cause  serious 
damage  to  the  harbor  of  New  York  ;  and  that  they  are  doing  so  without  any 
right  or  grant  from  this  state  : 

Held,  that  under  suoh  a  state  of  facts,  the  defendants  should  be  restrained  from 
doing  further  wrong  and  damage,  until  it  appear  that  they  have  some  better 
right  and  authority  than  their  mere  will  and  pleasure. 

New  York  General  Term,  May,  1867. 
Before  LEONARD,  INGRAHAM  and  SUTHERLAND,  Justices. 
THIS  action  is  brought  by  the  people  of  the  state  of  New 
York  against  the  defendants,  to  prevent  encroachments  in 
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the  Hudson  river,  on  the  westerly  side,  adjoining  the  shore 
of  New  Jersey. 

The  complaint  avers  that  the  defendants  are  a  body  cor- 
porate under  the  laws  of  New  Jersey.  It  then  sets  out  the 
agreement  or  treaty  entered  into  between  New  York  and 
New  Jersey,  as  to  the  rights  of  each  to  the  land  and  water 
in  the  Hudson  river,  south  of  Spuyten  Duyvil  creek ;  and 
avers  that  the  defendants,  without  any  permit  or  authority 
from  the  plaintiffs,  and  without  any  right,  have,  for  five  years 
last  past  and  upward,  been  infringing,  encroaching  upon, 
and  violating  the  jurisdictional  rights  of  the  plaintiffs,  and 
obstructing  the  navigation  of  the  waters  of  the  Hudson 
river  and  the  bay,  by  taking  possession  of,  and  appropria- 
ting to  its  own  exclusive  use,  about  eight  hundred  acres  of 
the  land  and  water  lying  west  of  the  middle  of  the  waters 
of  the  bay  of  New  York  and  Hudson  river,  over  which  the 
plaintiffs  have  exclusive  jurisdiction. 

That  the  defendants  have  displaced  the  waters  over  the 
land,  by  erecting  docks  and  piers,  and  filling  in  the  same, 
and  have  connected  the  same  with  the  main  land  of  New 
Jersey  by  a  wooden  trestle  work,  about  one  mile  in  length. 

It  further  alleges  that  this  part  of  the  Hudson  river  and 
the  bay,  are  arms  of  the  sea,  in  which  the  tide  ebbs  and 
flows  ;  that  previous  to  the  filling,  the  natural  depth  of  the 
waters  was  from  one  to  twenty-four  feet,  and  was  actually 
navigable  by  vessels  of  the  largest  size,  and  would  be  so  in 
many  parts  of  such  filling. 

It  charges  that  the  filling  is  made  with  materials  affecting 
injuriously  the  sanitary  condition  of  the  inhabitants,  and 
that  such  structures  form  a  common  and  public  nuisance,  by 
narrowing  the  channel  of  the  river  and  bay,  and  obstruct 
the  use  of  the  waters ;  and  that  as  such  nuisance,  they  ask 
an  injunction  against  its  continuance  and  extension. 

To  this  complaint  the  defendants  demur  upon  the  grounds : 

1.  That  it  appears  from  the  complaint  that  the  court  has 
no  jurisdiction  of  the  defendants. 

2.  That  it  has  no  jurisdiction  of  the  subject  of  the  action. 
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3.  That  it  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

The  case  was  heard  at  special  term,  before  Mr.  Justice 
POTTER,  who  gave  judgment  for  the  defendants,  and  the 
plaintiffs  appeal  to  this  court. 

JOHN  H.  MARTINDALE,  Attorney  General,  for  tJie  people. 
LEWIS  B.  WOODRUFF,  for  defendants. 

By  the  court,  INGRAHAM,  J.  The  first  ground  of  objection 
to  the  complaint  is  the  want  of  jurisdiction  over  the  defend- 
ants. 

The  defendants  are  a  foreign  corporation.  If  it  were 
necessary  to  proceed  against  them  by  attachment,  to  compel 
their  appearance,  the  objection  might  have  weight.  Such 
is  not  this  case.  The  defendants  have  appeared,  and,  so  far 
as  bringing  them  into  the  court  and  within  its  jurisdiction, 
that  has  been  done  by  their  voluntary  act.  Where  a  foreign 
corporation,  by  its  officers,  come  within  this  state,  it  becomes 
subject  to  the  laws  of  the  state,  and  to  the  process  of  the 
courts  ;  and  where  such  a  corporation,  by  its  officers,  is 
guilty  of  a  wrong,  or  commits  a  trespass  within  the  state,  I 
know  of  no  rule  by  which  such  a  corporation  can  escape  the 
consequences  of  its  illegal  acts,  by  setting  up  that  it  holds 
its  existence  under  a  foreign  government. 

For  the  purpose  of  this  question,  we  must  assume  that 
the  plaintiffs  claim  to  have  a  right  to  the  waters  in  the  river 
where  the  defendants  have  taken  possession.  By  the  demur- 
rer, they  admit  having  taken  such  possession,  and  that  they 
threaten  to  continue  such  possession,  and  to  extend  it.  By 
the  134th  section  of  the  Code,  service  may  be  made  on  the 
officers  of  a  foreign  corporation  in  this  state,  or  where  the 
cause  of  action  arose  therein.  What  mode  of  service  was 
adopted  does  not  appear  from  the  complaint,  nor  is  it  neces- 
sary to  state  in  the  complaint  the  mode  by  which  it  is 
expected  to  acquire  such  jurisdiction  over  the  defendants. 

We  have  these  facts  then,  viz :  a  claim  of  title  to  and 
jurisdiction  over  the  waters,  where  the  defendants  have 
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taken  possession,  they  by  their  officers  then  being  in  posses- 
sion, and  without  authority  from  the  plaintiffs,  show  suffi- 
cient facts  to  give  jurisdiction,  if  the  process  can  be  served 
on  the  defendants.  If  there  is  an  improper  service,  that 
must  be  remedied  by  a  motion. 

Second.  The  remaining  grounds  are  that  the  court  has  no 
jurisdiction  of  the  subject  of  the  action,  and  that  the  facts 
do  not  constitute  a  cause  of  action. 

The  decision  of  these  questions  depends  upon  the  views 
which  are  taken  of  the  acts  of  the  defendants,  and,  to  some 
extent,  renders  an  examination  necessary  as  to  the  right  of  the 
plaintiffs  to  maintain  any  action  for  acts  done  in  the  river 
west  of  the  center  line  thereof. 

This  right,  if  it  exists,  is  to  be  found  in  the  agreement  or 
treaty  made  between  the  states  of  New  York  and  New  Jer- 
sey, in  1833. 

There  is  no  doubt  that  in  navigable  waters,  where  the 
tide  ebbs  and  flows,  the  sovereign  is  the  owner  of  the  soil 
under  the  water,  and  of  the  waters  which  cover  it.  And 
where  such  waters  form  the  boundary  between  two  nations, 
such  ownership  is  vested  in  each  to  the  portion  of  the  stream. 
adjoining  the  territory  and  extending  to  the  center.  These 
rights  may  be  varied  by  treaty,  or  by  original  grants,  or  prior 
possession.  I  do  not  deem  it  necessary  to  inquire  what 
rights  the  state  of  New  York  possessed  to  this  portion  of  the 
river  prior  to  1833.  Whatever  those  rights  were,  they  were 
all  merged  in  the  provisions  of  that  agreement.  By  that 
instrument,  the  center  of  the  river  and  bay  was  adopted  as 
the  boundary  line  between  the  states  of  New  York  and  New 
Jersey,  on  that  part  of  the  river  where  these  encroachments 
have  been  made. 

By  the  third  article  of  the  agreement,  the  exclusive  right 
of  property  in  and  to  the  land  under  water,  lying  west  of 
the  middle  of  the  bay  of  New  York,  and  west  of  the  middle 
of  that  part  of  Hudson  river,  was  declared  to  be  the  pro- 
perty of  New  Jersey  ;  and  by  the  same  article,  the  state  of 
New  Jersey  was  to  have  exclusive  jurisdiction  over  the 
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wharves,  docks  and  improvements,  made  and  to  be  made,  on 
the  shore  of  that  state. 

If  we  were  to  stop  here,  there  would  be  no  difficulty  in 
disposing  of  this  case. 

The  title  to  the  land  under  water  in  the  sovereign,  includes 
all  right  to  the  waters  over  the  land,  and  vests  in  the  sov- 
ereign the  sole  right  of  disposition,  and,  of  course,  the  right 
to  control  the  encroachments  upon  such  waters. 

The  other  provisions,  however,  of  this  treaty,  alter  mate- 
rially the  rights  of  the  parties. 

The  first  part  of  the  third  article  gives  to  the  state  of  New 
York  exclusive  jurisdiction  over  all  the  waters  of  the  bay, 
and  all  the  waters  of  the  Hudson  river,  and  of,  and  over  the 
lands  covered  by  said  waters,  to  low  water  mark  on  the  New 
Jersey  shore,  subject  to  the  right  of  property  in  the  land 
therein,  given  to  New  Jersey.  The  whole  case  resolves  itself 
into  the  inquiry,  whether  a  jurisdiction  in  the  state  of  New 
York,  exclusive  over  the  waters  of  the  river,  and  over  the 
land  under  the  water,  while  the  fee  of  the  land  has  been 
vested  in  another  party  (New  Jersey),  gives  a  right  of  pro- 
perty therein  sufficient  to  maintain  an  action  for  an  encroach- 
ment upon  it  ? 

It  must  be  remembered  that  these  grants,  on  both  sides, 
are  between  the  sovereigns,  and  are  not  subject  to  the  ordi- 
nary rules  applicable  to  grants  made  to  a  subject  or  citizen. 

The  sovereign  power  can  grant  all  it  possesses,  or  may 
grant  a  part  and  retain  a  part,  and  a  grant  of  the  land  to 
one,  and  a  reservation  of  the  waters  to  the  other,  vests  in 
the  grantee  all  the  rights  which  the  sovereign  originally  had 
in  the  part  granted,  or  reserves  to  the  grantor  all  rights  in 
the  part  reserved,  which  was  not  intended  to  be  conveyed. 

By  the  treaty,  the  right  to  the  soil  is  transferred  to  New 
Jersey,  while  the  exclusive  jurisdiction  of,  and  over  all  the 
waters  of  the  bay  and  river,  to  the  low  water  mark  on  the 
New  Jersey  side  thereof,  and  of  and  over  the  land  covered 
by  the  waters,  is  granted  to  New  York.  The  question  then 
arises,  what  is  meant  by  jurisdiction,  and  whether  such 


NEW  YOEK  PEACTICE  EEPORTS.        4^  3 


People  agt.  The  Central  Railrsad  of  New  Jersey. 


grant  of  jurisdiction  conveys  any  right  which  can  be  the 
subject  of  an  action? 

This  jurisdiction  cannot  be  the  mere  right  to  serve  pro- 
cess, either  civil  or  criminal,  for  that  is  provided  for  by  arti- 
cles six  and  seven,  and  it  is  made  co-equal  to  both  the  con- 
tracting parties,  and  is  not  exclusive. 

It  is  the  jurisdiction  granted  by  one  sovereign  power  to 
another,  and  in  that  sense  it  means  the  right  of  exercising 
authority — of  governing  and  controlling.  •  This  right  is 
granted  by  the  state  of  New  Jersey  to  the  state  of  New 
York  ;  and  the  right  by  that  grant  is  made  exclusive,  both 
as  to  the  land  and  the  water,  up  to  low  water  mark  on  the 
New  Jersey  shore.  And  this  jurisdiction  and  control  is 
exclusive  even  of  New  Jersey,  except  in  three  particulars : 
One  of  title  to  the  land  under  water ;  one  of  the  jurisdic- 
tion over  wharves,  docks  and  improvements,  and  one  of  the 
fisheries.  These  three  rights  are  reserved  to  New  Jersey. 
What  are  these  rights  ?  The  right  to  the  soil  would  prevent 
the  state  of  New  York  from  granting  to  another  the  land 
under  water  on  the  New  Jersey  shore.  Such  a  grant,  if 
made,  must  be  made  by  the  state  that  owns  the  fee. 

The  right  to  a  jurisdiction  over  the  wharves,  &c.,  natu- 
rally follows  from  the  other,  and  is  the  reservation  of  the 
title  and  control  of  the  land,  after  it  it  is  made  out  of  the 
water,  on  the  shore  of  the  state.  The  right  to  the  regula- 
tion of  the  fishery  is  immaterial  to  the  questions  before  us. 
These  are  all  the  powers  reserved  to  New  Jersey.  I  cannot 
doubt  but  that  this  grant  of  exclusive  jurisdiction  to  the 
state  of  New  York,  with  the  above  exceptions,  confers  upon 
the  state  full  power  and  authority  to  preserve  the  river  and 
bay  from  injury,  by  strangers  having  no  authority  so  to  act. 
The  people  of  the  state  of  New  York  have  the  sole  right  to 
exercise  authority  and  control  over  the  water  and  the  land 
covered  by  water,  against  all  persons  who  have  no  right  to 
take  possession.  That  they  may  have  such  an  interest  in 
the  waters  alone,  as  would  enable  them  to  maintain  an  action 
against  persons  who,  without  right,  thus  seek  to  interfere 
with  that  control  or  jurisdiction,  I  have  no  doubt.  It  is  not 
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at  all  an  uncommon  thing  for  persons  owning  the  bed  of  a 
river  to  convey  to  others  a  right  to  the  water,  and  such  a 
right  may  be  protected  and  preserved  by  action  even  against 
the  grantee.  In  People  agt.  Caned  Appraisers  (33  N.  Y.  461), 
Chief  Justice  DA  VIES  discusses,  at  great  length  and  with 
great  ability,  the  rights  of  the  state  to  navigable  waters ; 
and,  although  not  deciding  any  of  the  questions  raised  in 
this  case,  yet  he  shows  there  that  both  in  the  water  and  in 
the  land  under  the  water,  the  sovereign  power  possesses 
rights  and  estates  which  may  be  preserved  and  protected. 

If  this  were  an  action  against  the  state  of  New  Jersey, 
very  different  questions  would  arise.  It  was  in  this  view 
that  the  learned  justice  tried  the  case  at  the  special  term, 
and  his  decision  is  based  more  upon  the  rights  of  New  Jer- 
sey to  build  wharves  and  piers  on  her  shores,  than  upon  the 
real  merits  of  the  case,  as  presented  on  this  demurrer.  I 
am  free  to  admit  that  the  article  which  gives  to  New  Jersey 
the  exclusive  jurisdiction  over  wharves,  docks  and  improve- 
ments, made  and  to  be  made,  upon  the  shore  of  that  state, 
would,  if  New  Jersey  was  the  defendant,  raise  a  question 
of  much  importance  and  difficulty.  That  such  a  clause  might 
be  construed  as  giving  to  New  Jersey  the  right  to  build 
piers  and  wharves  below  low  water,  is  apparent ;  for  the 
state  of  New  York  never  claimed  to  own  above  low  water 
mark,  and  her  rights  are  only  recognized  to  that  extent  in 
this  treaty;  and  the  term  "shore,"  must  have  a  more 
extended  construction  than  between  high  and  low  water 
mark,  because  the  same  word  is  afterwards  used  as  places 
where  vessels  might  get  aground  while  navigating  the  river. 

But  that  case  is  not  before  us  on  this  demurrer. 

By  this  demurrer,  the  defendants  admit  that  the  plaintiffs 
have  the  sole  and  exclusivs  jurisdiction  over  the  bay  and. 
waters  of  the  Hudson  river,  and  of  the  land  covered  with 
water,  to  low  water  mark  on  the  New  Jersey  shore,  as  stated 
in  the  agreement  betAveen  the  states  of  New  York  and  New- 
Jersey  ;  that  these  waters  are  arms  of  the  sea,  in  which  indi- 
viduals can  have  no  right  or  title  ;  that  the  defendants  have 
taken  possession  of  a  tract  of  land  under  water  in  said  bay 


NEW  YORK  PRACTICE  REPORTS. 


People  agt.  The  Central  Railroad  of  New  Jersey. 


and  river,  and  displaced  the  water,  by  filling  in  the  same  to 
the  extent  of  eight  hundred  acres,  in  a  portion  of  the  said 
bay  and  river  over  which  the  plaintiffs  have  exclusive  juris- 
diction ;  that  the  defendants  are  engaged  in  filling  in  to  a 
large  extent,  and  will  cause  serious  damage  to  the  harbor 
of  New  York  ;  and  that  said  defendants  are  so  doing  with- 
out any  right,.  and  without  any  grant  or  permission  of  the 
plaintiffs.  By  their  admissions,  the  defendants  appear  as 
simple  wrong-doers  and  trespassers,  committing  a  serious 
injury  to  the  rights  and  property  of  the  plaintiffs,  which  they 
seek  to  restrain.  I  see  no  good  reason  why,  under  such  a 
state  of  facts,  the  defendants  should  not  be  restrained  from 
doing  further  wrong  and  damage,  until  it  appear  that  they 
have  some  better  right  and  authority  than  there  mere  will 
and  pleasure.  To  sustain  this  judgment,  would  be  an  invi- 
tation to  anybody,  at  their  pleasure,  to  sink  blocks  and  piers 
in  this  portion  of  the  river,  regardless  of  the  rights  of  New 
York. 

Nor  can  it  be  said  that  it  does  not  appear  that  this  filling 
is  not  between  high  and  low  water  mark,  and,  therefore,  not 
within  the  jurisdiction  of  the  plaintiffs,  because  it  is  averred 
that  this  filled-in  ground  has  been  connected  with  the  main 
shore  of  New  Jersey  by  a  wooden  trestle  work  about  one 
mile  in  length. 

Even  if  it  be  conceded,  that  after  this  land  is  made  by 
the  filling  in,  it  becomes  subject  to  the  jurisdiction  of  New 
Jersey,  still  that  does  not  relieve  the  defendants,  because  it 
is  averred  that  they  are  engaged  in  the  work,  and  intend  to 
extend  their  filling  to  a  much  larger  extent  ;  and  as  to  that, 
I  have  no  doubt  of  the  plaintiffs'  right  to  interfere,  until  the 
defendants  show  some  better  authority  than  now  appears  in 
these  papers. 

I  forbear  to  express  any  opinion  upon  the  right  claimed 
by  New  Jersey,  to  build  piers  and  wharves,  and  make 
improvements  on  her  shore.  When  the  defendants,  by  an 
answer,  claim  that  they  have  the  authority  of  the  state  of 
New  Jersey  for  their  acts,  that  question  will  properly  arise. 
It  cannot  be  available  on  this  demurrer. 
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Something  was  said  about  the  extent  of  the  county  of  New 
York,  in  connection  with  this  action.  The  boundaries  of 
the  state  extend  to  low  water  mark  on  the  New  Jersey  shore. 
(1  R.  S.  p.  54.)  That  statute  has  not  been  altered.  The 
county  of  New  York,  on  its  western  boundary,  extends  to 
the  west  bounds  of  the  state.  (1  JR.  S.  5th  ed.  p.  3.)  This 
description  covers  the  disputed  territory,  so  far  as  the  boun- 
daries are  designated  by  any  law  of  the  state,  so  that  the 
action  is  properly  brought  in  this  district. 

The  conclusion  to  which  I  have  arrived  is,  that  the  demur- 
rer is  not  well  taken  ;  that  the  state  of  New  York  has  such 
a  right,  title  and  interest  in  the  waters  of  the  bay  and  Hud- 
son river,  as  will  enable  them  to  maintain  this  action,  and 
that  the  defendants  are  mere  trespassers,  and  show  no 
defense  thereto. 

The  judgment  should  be  reversed,  and  judgment  ordered 
for  plaintiffs  on  the  demurrer,  with  leave  to  the  defendants 
to  answer  on  payment  of  costs. 


SUPREME  COUET. 

FARNHAM  P.  HUNTINGTON,  respondent  agt.  THE  OGDENSBURGH 
AND  TURK  C/HAMPLAIN  RAILROAD  COMPANY,  appellants. 

In  an  action  for  damages  on  a  breach  of  contract  for  the  employment  of  the  plain- 
tiff at  a  monthly  salary,  the  plaintiff  ia  entitled  to  recover  for  services  offered  to 
be  performed,  which  the  defendants  refused  to  receive,  the  amount  of  wages 
that  he  was  to  receive  by  virtue  of  his  contract. 

If  the  plaintiff  seeks  and  finds  employment,  as  seems  to  be  his  legal  as  well  as  his 
moral  duty,  then  the  damages  he  would  be  otherwise  entitled  to  recover,  by 
reason  of  the  breach,  is  to  be  diminished  or  regulated  by  his  actual  loss, 
depending  upon  the  actual  value  to  him  of  the  benefits  obtained,  or  to  bo 
obtained,  from  such  new  employment. 

Ihat  is,  the  actual  damage  the  plaintiff  will  sustain,  is  the  difference  between  the 
benefits  of  the  contract  which  is  violated,  and  the  value  of  his  labor  and  services 
during  the  time  of  the  alleged  breach,  while  engaged  in  business  upon  liis  own 
account.  And  as  a  consequence,  evidence  offered  to  prove  the  value  of  the 
services  rendered  upon  his  own  account  ia  admissible. 

Fourth  Judicial  District  General  Term,  July,  1867. 
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Before  BOCKES,  JAMES,  BOSEKRANS  cwcf  POTTER,  Justices. 

THIS  action  was  commenced  in  a  justice's  court  in  Clinton 
county,  in  which  there  was  a  judgment  for  the  plaintiff,  from 
which  there  was  an  appeal  to  the  county  court  of  Clinton 
county.  Another  judgment  was  obtained  in  the  county  court, 
for  $99.99,  besides  costs ;  from  which  an  appeal  is  taken  to 
this  court. 

The  plaintiff  brought  the  action  to  recover  for  his  wages 
for  one  month's  services  for  defendants  for  the  month  of 
June,  1866,  under  an  agreement  to  serve  the  defendants  at 
Champlain,  Clinton  county,  as  station  agent  of  their  railroad 
business  at  that  point,  at  $100  per  month,  from  March  1, 
1866,  to  January  1,  1867.  The  defendants  dismissed  the 
plaintiff  from  their  employment  6th  June,  1866.  The  plain- 
tiff protested  against  this  discharge,  and  offered  and  was 
ready  to  continue  his  services  for  the  defendants.  In  the 
month  of  June,  1866,  after  he  was  discharged  from  defend- 
ants' employ,  the  plaintiff  entered  into  an  agreement  with 
two  other  persons  to  conduct  a  brick  yard,  and  he  had  the 
oversight  and  charge  of  its  affairs,  and  was  interested  in  it 
and  in  its  profits,  and,  at  the  time  of  the  trial,  was  still  car- 
rying on  the  said  brick  business,  in  connection  with  others. 
The  value  of  the  plaintiff's  labor  for  himself  and  co-partners 
during  the  month  in  question,  being  set  up  by  the  defend- 
ants as  a  legal  claim  for  a  deduction  from  his  $100  damages, 
raised  the  only  question  in  the  case.  This  was  raised  by 
offers  of  proof  on  the  trial,  and  by  exception  to  the  charge 
of  the  judge  made  to  the  jury,  which  will  appear  in  the 
opinion. 

BROWN  &  HASBROUCK,  for  the  appellants. 
AVERILL  &  KELLOGG,  for  the  respondent. 

By  the  court,  POTTER,  J.  The  plaintiff  was  sworn  on  the 
trial,  and  proved  his  contract  with  the  defendants,  and  their 
breach  of  it  by  dismissing  him  from  their  employ.  This 
made  out  his  case.  On  his  cross-examination  this  question 
was  put  to  him  :  "  What  were  your  labor  and  services  worth 
VOL.  XXXHI.  27 
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during  the  month  of  June,  while  you  was  employed  in  the 
brickyard?" 

This  was  objected  to  as  immaterial  and  irrelevant ;  that 
the  value  of  the  services  cannot  be  deducted  from  the  wages 
due  to  the  plaintiff,  only  such  amount  as  has  been  received 
or  paid  to  the  plaintiff,  or  as  is  due  him  as  cash  for  such 
services. 

This  objection  was  sustained  byihe  judge  so  far  as  to 
exclude  evidence  of  the  value  of  labor  or  services  merely, 
but  held  that  defendants  might  show  any  profit  or  pecuniary 
benefit  which  the  plaintiff  derived  from  his  labor  and  services 
in  the  brick  yard  during  that  month. 

The  defendants  then  offered  to  prove  that  the  labor  and 
services  of  the  plaintiff  for  the  time  he  was  engaged  in  the 
brick  yard  during  the  month  of  June,  1866,  was  worth  $100. 

This  offer  was  objected  to  for  the  same  reasons  as  before, 
by  the  plaintiff,  but  did  not  object  that  the  defendants  might 
prove  that  plaintiff  received  $100  or  any  other  sum  from  the 
profits  of  the  business. 

The  judge  sustained  this  objection  also. 

The  judge,  in  charging  the  jury,  told  them  they  had  no 
right  to  take  into  consideration  the  value  of  the  plaintiff's 
labor  and  services  in  his  own  business  and  deduct  it  from 
the  contract  price,  or  make  any  deduction  on  that  account 
therefrom,  except  to  the  extent  of  the  profit  or  pecuniary 
benefit  which  the  plaintiff  has  derived  from  such  labor,  and 
the  burden  of  proof  is  upon  the  defendants  to  show  that 
such  profit  or  benefit  has  resulted  to  the  plaintiff  from  his 
work. 

Defendants  asked  the  judge  to  charge  to  the  contrary  of 
the  above,  except  that  the  burden  of  proof  was  on  the 
defendants,  which  the  judge  refused. 

The  defendants  excepted  to  the  above  rulings  and  to  the 
charge,  and  also  to  the  refusal  to  charge  as  requested. 

This  presents  the  whole  case. 

I  have  not  been  able  to  assent  to  the  soundness  of  the 
propositions  contained  in  the  views  of  the  learned  judge  who 
tried  this  case,  to  their  full  extent.  The  plaintiff's  right  to 
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recover  in  this  action,  as  I  understand  the  law,  is  not  for 
services  actually  rendered,  but  as  for  services  offered  to  be 
performed,  which  the  defendants  refused  to  receive,  and  that 
thereby  the  plaintiff  is  entitled  to  recover  the  amount  of 
wages  that  he  was  to  receive  by  virtue  of  his  contract.  It 
was  sufficient  for  the  plaintiff  that  he  tendered  his  services, 
and  that  the  defendants  gave  him  notice  that  he  was  dis- 
missed. The  plaintiff  was  not  bound  to  tender  his  services 
daily,  after  notice  that  he  was  dismissed  ;  it  was  for  the 
defendants  to  give  further  notice  of  revocation  of  the  order 
of  dismissal.  Had  the  plaintiff  been  unable  to  obtain  other 
employment,  his  damages  would  clearly  have  been  the  amount 
of  the  promised  wages. 

But  voluntary  idleness  is  regarded  as  a  breach  of  moral 
duty,  and  if  he  remains  willfully  idle,  for  the  purpose  of 
charging  another,  the  law  regards  his  act  as  a  fraud  upon 
such  other  person,  which  is  neither  to  be  countenanced  or 
encouraged.  (Shannon  agt.  Comstock,  21  Wend.  462.)  If  he 
seeks  and  finds  employment,  as  seems  to  be  his  legal  as  well 
as  his  moral  duty,  then  the  damages  he  would  be  otherwise 
entitled  to  recover,  by  reason  of  the  breach,  is  to  be  dimin- 
ished or  regulated  by  his  actual  loss,  depending  upon  the 
actual  value  to  him  of  the  benefits  obtained,  or  to  be 
obtained  from  such  new  employment.  This  seems  to  be  the 
spirit  of  the  cases  found  in  the  books.  (See  Costigan  agt. 
Mohawk  and  Hudson  Railroad  Company,  2  Denio,  616,  and 
cases  cited  ;  Id.  613,  614  ;  Heine  agt.  Wolf,  1  E.  D.  Smith's 
B.  70  ;  3  Johns.  E.  518  ;  11  East.  232.) 

In  cases  arising  from  the  non-performance  of  agreements, 
the  damages  are  frequently  necessarily  attended  with  a  great 
degree  of  uncertainty,  and  no  precise  or  definite  standard 
can  be  laid  down  as  a  rule.  The  party  who  sustains  the 
loss  by  the  willful  violation  of  a  contract  by  the  other,  is 
justly  entitled,  as  a  general  rule,  to  liberal  and  complete 
indemnity  for  the  failure  of  such  other.  But  if  the  parfcy 
entitled  to  the  benefits  of  a  contract  can  protect  himself 
from  a  loss  arising  from  such  breach,  in  whole  or  in  part, 
with  reasonable  exertions,  he  fails  in  social  and  in  moral 
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duty  if  he  omits  to  do  so,  regardless  of  the  damages  for 
which  he  may  intend  to  hold  the  other  contracting  party 
liable.  (MiUer  agt.  Mariners'  Church,  7  Greerd.  55,  56  ; 
Taylor  agt.  Head,  4  Paige's  R.  572.) 

If  these  positions  are  sound,  the  actual  damage  the  plain- 
tiff sustained  in  the  case  before  us,  was  the  difference 
between  the  benefits  of  the  contract,  to  wit :  $100  for  the 
month  of  June,  and  the  value  of  his  labor  and  services 
during  the  same  month,  while  engaged  in  business  upon  his 
own  account ;  and,  as  a  consequence,  the  rulings  of  the 
judge  on  the  trial,  excluding  the  evidence  offered  by  the 
defendants  to  prove  that  value,  was  error,  as  was  also  that 
part  of  the  judge's  charge  to  the  jury  to  the  same  effect. 

By  the  terms  of  the  contract,  the  plaintiff  was  to  be  paid 
monthly ;  he  could,  therefore,  sue  monthly  for  wages.  The 
defendants  are  to  be  put  in  no  better  or  different  condition 
by  breaking  their  contract,  than  they  would  be  by  keeping 
it.  The  breach  of  it  was  monthly,  and  the  breaches  are 
several. 

It  is  no  part  of  this  case  to  direct  or  decide  how  this  value 
of  the  plaintiff's  services  should  be  proved ;  it  is  sufficient 
to  say  that  the  judge  correctly  held  that  the  burden  of  this 
proof  was  upon  the  defendants;  and  upon  such  proof  as 
would  be  proper,  it  was  a  proper  question  for  the  jury  to 
consider,  and  to  allow,  if  proved,  as  a  deduction  from  the 
damages  of  the  plaintiff,  proved  by  the  breach  of  the  con- 
tract. 

The  result  is,  the  judgment  of  the  county  court  must  be 
reversed,  with  costs,  and  a  new  trial  in  the  county  court 
awarded 
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COUKT  OF  APPEALS. 

CHAELES  F.  WELLS  and  another,  appellants  agt.  FRANCIS 
PIEECE,  respondent. 

An  owner  of  the  equity  of  redemption  of  mortgaged  premises,  is  not  affected  in 
his  title  and  possession,  by  the  foreclosure  and  sale  of  the  premises  by  &  junior 
mortgagee,  although  the  statute  has  barred  the  right  of  the  owner  to  redeem. 

The  only  remedy  of  the  purchaser  under  the  junior  mortgage  foreclosure  and 
sale  to  get  possession,  if  he  was  assignee  of  the  junior  mortgage,  would  be  to 
foreclose  and  sell. 

September  Term,  1866. 

ACTION  in  the  supreme  court,  to  recover  possession  of  fifty 
acres  of  land  in  the  town  of  Brant,  in  the  county  of  Erie, 
and  damages  for  withholding  the  same. 

On  the  trial  at  the  Erie  circuit,  in  March,  1860,  before 
Justice  MARTIN  and  a  jury,  it  appeared  that  one  Sweet  for- 
merly owned  the  premises,  and  was  the  common  source  of 
title.  On  the  6th  of  September,  1839,  Sweet  deeded  the 
premises  to  Daniel  Fuller,  and  gave  him  possession,  and  at 
the  same  time  took  from  him  a  mortgage  on  the  premises 
for  $315,  payable  in  three  equal  annual  installments  from 
that  date,  with  interest,  which  was  recorded  on  the  9th  of 
September,  1859. 

Fuller  remained  on  the  premises  until  1846,  when  he  deli- 
vered possession  to  John  D.  Parish,  who  had  become  the 
assignee  of  the  Sweet  mortgage. 

On  the  9th  of  September,  1852,  Parish  being  then  in  pos- 
session, mortgaged  the  premis  es  to  Henry  J.  Newton,  for 
$700,  and  represented  to  Newton  at  the  time,  that  he  owned 
the  premises  in  fee. 

On  the  3d  of  January,  1857,  Duane  L.  Guernsey,  having 
become  the  assignee  of  the  Newton  mortgage,  commenced 
an  action  against  Parish  to  foreclose  it,  in  which  a  Us  pen- 
dens  was  filed  on  the  10th  of  January,  1857 ;  judgment  of 
foreclosure  and  sale  was  entered  on  the  8th  of  May,  1858 ; 
under  that  judgment  the  premises  were  sold  and  conveyed 
to  the  plaintiffs  in  this  suit  on  the  20th  of  October,  and  an 
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order  confirming  the  report  of  sale  was  entered  on  the  llth 
of  November,  1858. 

On  the  1st  of  June,  1857,  Parish  assigned  the  Sweet 
mortgage  to  Asa  Fuller,  in  payment  of  a  pre-existing  debt ; 
and,  at  the  same  time,  transferred  to  him  the  possession  of 
the  premises.  The  assignment  was  acknowledged  and 
recorded  on  the  24th  of  July,  1857.  At  the  time  of  taking 
the  assignment,  Fuller  knew  of  the  existence  of  the  Newton 
mortgage. 

After  Asa  Fuller  went  into  possession,  and  on  the  16th  of 
September,  1857,  he  took  from  Daniel  Fuller  a  quit-claim 
deed  of  the  premises,  ante-dated  the  1st  of  June,  1857, 
acknowledged  on  the  day  he  received  it,  and  recorded  the 
22d  of  March,  1858. 

On  the  7th  ol  January,  1859,  the  premises  being  in  pos- 
session of  the  defendant,  the  plaintiffs  demanded  possession, 
which  was  refused,  and  on  the  13th  of  January,  1859,  Asa 
Fuller  conveyed  the  premises  to  the  defendant. 

This  suit  was  commenced  in  May,  1859.  The  jury,  under 
the  direction  of  the  judge,  rendered  a  verdict  for  the  plain- 
tiffs, subject  to  the  opinion  of  the  court  at  general  term.  The 
general  term  ordered  judgment  for  the  defendant,  and  the 
plaintiffs  now  appeal  to  this  court. 

CHAUNCEY  TUCKER,  for  the  appellants. 
GEORGE  BARKER,  for  the  respondent. 

JAMES  C.  SMITH,  J.  The  defendant  is  entitled  to  judg- 
ment on  the  strength  of  his  legal  title  derived  from  Daniel 
Fuller,  unless  he  is  estopped,  as  the  plaintiffs  claim,  from 
setting  up  such  title  in  this  action. 

Upon  that  point,  the  plaintiffs  argue,  that  as  Parish,  hav- 
ing-represented  to  Newton,  when  he  executed  to  him  the 
mortgage  upon  the  premises  in  dispute,  that  he  owned  such 
premises  in  fee,  was  estopped,  as  against  Newton,  from  deny- 
ing that  he  owned  the  fee,  and  that  it  was  covered  by  the 
mortgage,  it  follows  that  the  defendant,  being  the  vendee 
of  Asa  Fuller,  who  entered  into  possession  of  the  premises 
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under  Parish,  is  equally  bound  by  such  estoppel,  as  against 
the  plaintiffs,  who  having  purchased  at  the  foreclosure  sale, 
have  succeeded  to  all  the  rights  of  Newton  as  mortgagee. 
This  argument  would  be  unanswerable,  if  the  defendant  and 
his  grantor,  Asa  Fuller,  had  no  other  title  to  the  premises 
than  that  which  the  latter  derived  from  Parish. 

But  that  is  not  the  defendant's  position.  All  that  Asa 
Fuller  acquired  from  Parish  was  an  assignment  of  the  Sweet 
mortgage,  and  the  possession  of  the  premises.  His  rights 
as  such  assignee,  while  he  held  possession  under  the  mort- 
gage alone,  were  undoubtedly  subject  to  the  equities  of 
Newton.  But  he  subsequently  bought  in  the  equity  of 
redemption,  as  he  had  a  perfect  right  to  do.  The  effect  of 
such  purchase  was  to  merge  hi  the  fee  his  rights  as  mort- 
gagee, and  from  that  time  he  held  possession  as  the  owner 
of  the  legal  title,  which,  while  it  was  in  the  hands  of  his 
Tender,  Daniel  Fuller,  was  not  affected  by  the  rights  and 
equities  of  Newton,  and  so  continued  after  Asa  Fuller 
acquired  it,  and  after  he  transferred  it  to  the  defendant. 

It  is  further  claimed,  however,  by  the  plaintiffs,  that 
Parish,  when  he  put  Asa  Fuller  in  possession,  was,  in  legal 
effect,  the  owner  in  fee  of  the  land ;  tha^as  he  had  then  been 
in  possession  as  mortgagee  ten  years  or  more  after  the  mort- 
gage debt  became  due,  the  equity  of  redemption  was  barred 
by  statute  of  limitations,  and  Parish,  therefore,  had  a  title 
that  could  not  be  defeated  by  redemption,  and  was  perfect 
as  against  Daniel  Fuller  ;  and  that  such  title  passed  under 
the  Newton  mortgage  to  the  plaintiffs,  by  their  purchase  at 
the  foreclosure  sale. 

In  order  to  test  that  position,  it  is  proper  to  regard  the 
plaintiffs  as  having  acquired  the  right  of  Parish,  as  assignee 
of  the  Sweet  mortgage,  before  he  assigned  it  to  Asa  Fuller, 
which  is  the  most  favorable  aspect  for  the  plaintiffs  in  which 
the  case  can  be  viewed.  If,  in  such  case,  they  were  now  in 
possession,  and  the  defendant,  being  the  owner  of  the  equity 
of  redemption,  was  seeking  to  redeem,  he  would  apparently 
be  barred  by  the  statute  ;  or,  if  he  sought  to  recover  pos- 
session, they  could  defend  as  mortgagees  in  possession  after 
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forfeiture.  But,  although  the  plaintiffs,  if  in  possession, 
might  defend  as  mortgagees,  they  cannot,  on  that  ground, 
recover  possession  ;  their  only  remedy  is  by  foreclosure  and 
sale.  On  the  other  hand,  although  the  defendant  would  be 
barred  by  the  statute  if  he  should  bring  an  action  to  redeem, 
he  is  under  no  necssity  of  resorting  to  that  remedy,  and  his 
inability  to  avail  himself  of  it,  if  he  should  attempt  it,  does 
not  affect  his  legal  right  to  retain  the  possession.  The 
statute  cuts  off  the  particular  remedy  merely. 

In  any  view  of  the  case,  the  defendant's  possession,  forti- 
fied as  it  is  by  the  legal  title,  cannot  be  disturbed  in  this 
action. 

The  judgment  should  be  affirmed. 

All  the  judges  concurring 

Judgment  affirmed. 


COURT  OF  APPEALS. 
GEOEGE  A.  Cisco  agt.  MARSHALL  O.  EGBERTS. 

Our  state  laws  for  the  regulation  of  port  pilotage,  are  not  affected  by  the  laws  of 
congress  on  the  subject  of  pilotage. 

January  Term,  1867. 

APPEAL  from  a  judgment  of  the  general  term  of  the  supe- 
rior court  of  the  city  of  New  York,  in  favor  of  defendant, 
upon  a  verdict  subject  to  the  opinion  of  the  court.  It  was 
an  action  by  plaintiff  as  a  licensed  pilot  of  the  port  of  New 
York  by  the  way  of  Sandy  Hook,  under  existing  pilotage 
laws  of  this  state,  to  recover  the  sum  of  $57.60,  due  as 
pilotage  of  defendant's  steamer  Empire  City,  into  the  port 
of  New  York,  the  plaintiff  having  offered  his  services  to  pilot 
the  vessel  into  port,  and  having  been  refused.  He  being 
the  first  pilot  so  offering  service,  he  claimed  "qjf-shore" 
pilotage,  having  offered  his  service  at  a  distance  from  port 
entitling  him  thereto. 

Judgment  was  rendered  for  the  defendant,  on  the  ground 
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that  the  state  laws  for  the  regulation  of  port  pilotage,  so 
far  as  they  apply  to  vessels  propelled  by  steam,  are  in  con- 
flict with  the  act  of  congress.  (Sess.  Laws  1853,  921 ;  Id. 
1854,459;  7d.  1857,  600.) 

THIS  COURT  held,  that  the  validity  of  our  state  legislation 
on  that  subject  was  not  affected  by  the  laws  of  congress, 
according  to  the  decision  of  the  supreme  court  of  the  Uni- 
ted States  in  Cooley  agt.  Portwardens  of  Philadelphia  (12 
How,  209) ;  Steamship  Company  agt.  Joliff  (2  Wallace,  450, 
461-2) ;  and  Oilman  agt.  Philadelphia  (3  Wallace,  731) ;  and 
that  the  plaintiff  was  entitled  to  judgment. 

Judgment  below  reversed,  and  ordered  to  be  given  for 
plaintiff  for  $66.66,  with  interest  and  costs. 

All  concur  except  GROVER,  J. 


COURT  OF  APPEALS. 

HAMILTON  MURRAY,  respondent  agt.  ABRAM  M.  BINNINGER  and 
another,  appellants. 

Where  an  agent  of  the  plaintiffs  in  a  judgment  and  execution,  authorized  the 
sheriff  to  levy  and  sell  personal  property  upon  their  execution,  upon  -which 
there  was  a  chattel  mortgage,  after  the  return  day  of  the  execution ;  the  plain- 
tiffs in  the  execution  cannot  successfully  defend  an  action  against  them  by  the 
mortgagee  for  taking  and  converting  the  property,  on  the  ground  that  their 
agent  had  no  authority  to  authorize  such  levy  and  sale,  where  it  appeared  they 
appropriated  the  fruits  of  the  wrongful  acts  of  the  agent,  with  a  full  knowledge 
of  all  the  facts. 

September  Term,  1866. 

APPEAL  from  a  judgment  of  the  supreme  court  in  the  *fifth 
district,  affirming  a  judgment  in  favor  of  the  plaintiff,  entered 
on  the  report  of  a  referee. 

Action  for  taking  and  converting  personal  property.  The 
following  facts  were  found  by  the  referee  :  In  the  fall  of 
1857,  Zachariah  Smith  carried  on  a  hotel  in  the  city  of 
Oswego,  in  which  was  certain  personal  property,  a  part  of 
which  was  incumbered  by.  a  mortgage  executed  by  Smith  to 
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one  Hart,  and  another  part  was  mortgaged  to  the  plaintiff. 
On  the  21st  of  November,  1857,  the  defendants  recovered  a 
judgment  against  Smith  for  $570.41,  and,  in  December  fol- 
lowing, one  Thompson  recovered  a  judgment  against  him 
for  $125.56.  An  execution  on  the  last  judgment  was  issued, 
on  the  3d  of  December,  to  Kufus  Hawkins,  then  sheriff  of 
the  county  of  Oswego,  and  by  him  levied  on  that  portion 
of  the  property  covered  by  the  Hart  mortgage.  Hawkins' 
term  of  service  expired  on  the  31st  of  December,  and  he 
deputized  his  successor,  Perkins,  to  enforce  the  execution  in 
favor  of  Thompson.  On  the  28th  of  January  an  execution 
on  the  defendants  judgment  was  delivered  to  Perkins,  but 
no  levy  was  made  under  it  until  the  8th  of  April,  1858.  On 
and  prior  to  the  24th  of  February  one  Compton  was  the 
agent  of  the  defendants  to  attend  to  the  proceedings  to 
enforce  the  collection  of  their  judgments,  and  had  acted  as 
such,  and  the  sheriff,  Perkins,  was  notified  that  he  was  such 
agent.  On  the  8th  of  April,  the  sheriff  sold  the  property 
levied  on  by  virtue  of  the  Thompson  execution,  and  satisfied 
it.  After  such  sale,  and  on  the  same  day,  the  sheriff,  at  the 
request  and  by  the  direction  of  Compton,  levied  on  the  pro- 
perty covered  by  the  plaintiff 's  mortgage,  under  the  defend- 
ants' execution,  and,  on  the  3d  day  of  May,  sold  part  of  it, 
which  was  bid  in  by  Compton,  as  the  defendant's  agent,  and 
the  residue  the  plaintiff  refused  to  receive,  and  it  was  left  in 
the  hotel.  The  defendants  were  informed  of  such  sale  and 
purchase  by  Compton,  and  he,  as  then:  agent,  sold  the  pro- 
perty so  purchased  by  him  to  one  Collins,  and  took  his 
notes  therefor,  which  he  delivered  to  the  defendants.  The 
defendants  were  not  informed,  until  after  the  sheriff's  sale, 
that  said  property  was  not  levied  on  until  after  the  return 
day  of  their  execution,  but  they  were  informed  of  that  fact 
before  this  suit  was  commenced. 

The  referee  decided  that  the  defendants  were  liable  for  the 
acts  of  Compton,  in  respect  to  the  property  covered  by  the 
plaintiff's  mortgage,  by  reason  of  their  adoption  and  ratifi- 
cation of  such  acts ;  to  which  the  defendants  excepted. 

On  the  trial,  the  plaintiff  offered  in  evidence  the  testimony 
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of  the  defendant  "Wattles,  taken  before  a  referee  on  a  former 
trial,  to  the  reading  of  which,  as  the  case  states,  "the 
defendants  did  not  object  because  the  original  minutes  were 
not  produced,  but  objected  to  its  materiality  and  competency 
in  every  other  respect ;"  which  objection  was  overruled,  and 
the  defendants  excepted. 

The  referee  reported  in  favor  of  the  plaintiff,  for  the  value 
of  the  property  covered  by  his  mortgage,  which  was  levied 
on  under  the  defendants'  execution  by  the  direction  of 
Compton.  The  judgment  entered  on  his  report  having  been 
affirmed  on  appeal  to  the  general  term,  the  defendants  now 
appeal  to  this  court. 

CHARLES  ANDREWS,  for  the  appellants. 
JOHN  C.  CHURCHILL,  for  the  respondent. 

JAMES  C.  SMITH,  J.  The  conclusion  of  the  referee,  that 
the  defendants  are  liable  for  the  acts  of  their  agent,  Comp- 
ton, in  directing  the  levy  upon  the  property  covered  by  the 
plaintiff's  mortgage,  is  warranted  by  the  facts  found  by  him, 
that  the  defendants  were  informed  of  the  sale  and  purchase 
by  Compton ;  they  received  the  notes  which  he  obtained 
therefor ;  and  they  were  notified,  after  the  sale  and  before 
this  suit,  that  the  property  was  not  levied  on  until  after  the 
return  day  of  their  execution.  Upon  this  state  of  facts  they 
are  clearly  liable,  on  the  ground  of  an  adoption  and  ratifica- 
tion of  the  acts  of  their  agent,  unless  they  returned  the  pro- 
perty or  its  avails,  or  in  some  other  manner  repudiated  such 
acts,  after  they  learned  that  the  levy  was  illegal.  The 
referee  has  not  found  that  the  defendants  repudiated  the 
acts  of  the  agent ;  on  the  contrary,  he  says,  in  his  report, 
there  is  no  evidence  that  they  did  so.  Their  appropriation 
of  the  fruits  of  the  wrongful  acts  of  their  agent,  with  a 
knowledge  of  all  the  facts,  is  a  ratification  of  the  most  mis- 
takable  character,  and  it  makes  them  liable  to  the  same 
extent  as  if  his  acts  had  been  authorized  by  their  express 
direction.  (Gro.  Ellz.  824 ;  4  Inst.  317.)  There  is,  therefore, 
no  ground  for  disturbing  the  judgment,  unless  the  referee 
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erred  in  receiving  the  evidence  of  what  the  defendant  Wat- 
tles testified  to  on  the  former  trial.  The  only  point  made  at 
the  bar,  in  respect  to  the  admission  of  that  testimony,  is  that 
the  minutes  were  incompetent,  because  they  were  not 
authenticated  by  the  testimony  of  the  counsel  who  took 
them.  That  point  was  not  suggested  on  the  trial ;  if  it  had 
been  specially  taken,  it  might  have  been  obviated ;  and  it 
cannot  be  raised  on  an  appeal  for  the  first  time. 

The  judgment  should  be  affirmed. 

All  the  judges  concurring. 

Judgment  affirmed. 


COUET  OF  APPEALS. 

SYLVANTJS  MEBEITT  agt.  ISAAC  CAEPENTEB  and  SMITH  REYN- 
OLDS. 

In  an  action  to  recover  possession  of  real  estate,  and  damages  for  withholding 
such  possession^  upon  a  failure  of  the  plaintiff  to  recover,  an  execution  for 
costs  cannot  issue  against  the  body  of  the  plaintiff.  (PECKHAM,  J.,  dissenting.) 

September  Term,  1866. 

SYLVANUS  MEERITT  brought  an  action  in  the  supreme 
court  against  Isaac  Carpenter,  to  recover  the  possession  of 
certain  real  property,  and  damages  for  withholding  the  same ; 
he  failed  in  his  action,  and  a  judgment  was  recovered  against 
him,  in  favor  of  Carpenter,  for  the  costs  of  the  action, 
amounting  to  $74.39.  An  execution  against  the  property 
of  Merritt  was  issued  upon  this  judgment,  was  returned 
unsatisfied,  and  an  execution  was  then  issued  againt  his  per- 
son, upon  which  he  was  arrested  by  the  defendant  Rey- 
nolds, acting  as  deputy  sheriff.  After  a  short  detention  in 
the  custody  of  the  officer,  he  paid  the  amount  of  the  execu- 
tion, and  was  discharged  from  arrest.  Merritt  alleges,  that 
by  law,  an  execution  could  not  lawfully  issue  against  his 
person  under  such  circumstances,  and  brings  this  action  to 
recover  damages  for  what  he  alleges  to  have  been  an  unlaw- 
ful imprisonment. 
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At  the  circuit  the  judge  held  the  execution  to  be  unautho- 
rized and  illegal,  and  a  verdict  was  had  in  favor  of  the  plain- 
tiff. The  general  term  reversed  this  decision,  holding  that 
the  plaintiff  was  liable  to  an  execution  against  his  person 
in  such  case.  The  plaintiff  now  appeals  to  this  court. 

SAMUEL  E.  LYON,  for  the,  appellant. 
AMASA  J.  PARKER,  for  the  respondents. 

HUNT,  J.  A  single  question  is  presented,  whether,  upon 
a  failure  by  the  plaintiff  to  recover,  in  an  action  to  obtain 
possession  of  real  estate,  and  damages  for  withholding  such 
possession,  an  execution  may  issue  against  the  body  of  such 
plaintiff. 

Prior  to  the  act  "  to  abolish  imprisonment  for  debt,  and 
to  punish  fraudulent  debtors,"  passed  April  26,  1831,  a 
capias  ad  satisfaciendum  could  be  issued  to  enforce  all  judg^ 
ments,  whether  upon  contract  or  for  tort.  By  that  act,  it 
was  provided  that  no  person  should  be  arrested  on  any  civil 
process,  or  on  any  execution  issued  upon  any  judgment  or 
decree  founded  upon  contract,  or  where  the  recovery  was 
upon  any  contract,  express  or  implied,  or  for  the  recovery 
of  damages  for  the  non-performance  of  any  contract.  This 
statute  produced  an  entire  revolution  in  the  practice  and 
proceedings  in  actions  at  law,  and  divided  all  actions  at  law 
into  two  great  classes — those  founded  upon  contract,  in 
which  the  judgment  debtor  could  not  be  imprisoned,  and 
those  founded  upon  tort,  in  which  the  right  of  imprison- 
ment was  still  retained.  This  distinction,  and  in  this  pre- 
cise form,  continued  to  exist  until  the  adoption  of  the  Code 
in  1848.  The  distinction  was  broad  and  palpable,  and  it  is 
quite  possible  that  the  impression  produced  by  its  long  con- 
tinuance may  have  left  its  effects  upon  the  minds  of  lawyers 
and  judges,  in  giving  tone  and  color  to  their  construction 
of  the  provisions  of  the  Code,  upon  the  same  subject. 

The  288th  section  of  the  Code  provides,  that  if  the  action 
be  one  in  which  the  defendant  might  have  been  arrested,  as 
provided  in  section  179,  an  execution  against  the  person  of 
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the  judgment  debtor  may  be  issued,  after  the  return  of  an 
execution  against  his  property,  unsatisfied  in  whole  or  in  part. 
Detailed  provisions  are  made  in  this  and  the  following  sec- 
tions, respecting  such  execution,  not  important  here  to  be 
noticed.  Upon  turning  to  section  179,  we  find  that  a  defend- 
ant may  be  arrested  in  the  following  cases :  1.  In  an  action 
for  the  recovery  of  damages  on  a  cause  of  action  not  arising 
out  of  contract,  where  the  defendant  is  not  a  resident  of  the 
state,  or  is  about  to  remove  therefrom,  or  wheice  the  action  is 
for  an  injury  to  person  or  character,  or  for  injuring,  or  for 
wrongfully  talcing,  detaining  or  converting  property.  The  last 
two  lines,  which  I  have  underscored,  contain  a  portion  of  the 
section  on  which  the  right  now  claimed  is  founded.  Section 
464  is  cited  in  connection  with  this  provision,  defining  "  the 
word  property,  as  used  in  this  act,  to  include  property  real 
and  personal." 

An  action  of  ejectment,  as  such,  no  longer  exists  under 
the  Code.  The  party  claiming  the  right  to  the  possession 
of  land  now  brings  his  action,  averring  that  he  is  entitled  to 
such  possession,  and  that  the  defendant  unlawfully  with- 
holds such  possession  from  him.  He  asks  that  the  defend- 
ant may  be  adjudged  to  deliver  to  him  the  possession 
claimed,  with  damages  for  withholding  such  possession,  if 
he  conceives  himself  to  be  entitled  to  damages. 

It  is  said  that  an  action  of  ejectment  was  originally  based 
upon  the  idea  of  a  trespass,  an  ejectione  Jirmce,  and  it  was 
alleged  in  the  pleadings  to  have  been  committed  vi  et  armis. 
This  may  be  conceded  without  advancing  the  argument  on 
the  one  side,  or  retarding  it  on  the  other.  This  action  no 
longer  specifically  remains ;  but  a  new  system  is  provided, 
based  on  different  modes  of  proceeding,  and  defined  by  its 
own  peculiar  language.  It  is  in  that  language,  taken  in  con- 
nection with  the  other  parts  of  the  same  system,  that  we 
are  to  find  our  clew  to  extricate  us  from  the  present  embar- 
rassment. 

Can  an  action  to  recover  the  possession  of  real  property, 
with  damages  for  withholding  such  possession,  •  fairly  be 
deemed  an  action  for  injuring  such  property  ?  I  think  not, 
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either  in  the  nature  of  the  question  itself,  or  upon  a  com- 
parison with  other  portions  of  the  Code.  Upon  the  trial, 
the  question  of  injury  or  benefit  to  the  property  cannot  arise. 
If  the  defendant  shall  have  covered  it  with  the  most  expen- 
sive improvements,  if  the  plaintiff  establishes  his  title,  he 
will  be  none  the  less  entitled  to  recover  ;  while  a  deprecia- 
tion of  value,  neglect  or  miscultivation  of  the  property,  can 
have  no  possible  bearing  upon  the  question  of  ownership. 
If  A.  enter  upon  the  premises  of  B.,  destroying  his  trees 
or  buildings,  or  digging  his  turf,  A.  is  liable  to  the  action 
of  B.  for  the  injury,  and  it  is  a  question  of  actual  injury  and 
damage.  To  that  point  the  jury  address  themselves.  Not 
so,  however,  when  the  plaintiff  seeks,  as  did  Merritt  in  the 
original  suit  here,  to  get  the  possession  of  the  property 
itself,  and  the  title  to  the  property  is  the  question  upon  trial. 
Evidence  of  injury  to  the  property  could  not  be  admitted 
on  the  trial.  So  also  on  the  question  of  damages  for  with- 
holding the  possession,  it  would  not  have  been  necessary  for 
Merritt  to  have  shown  that  Carpenter  had,  to  the  slightest 
extent,  injured  or  damaged  the  property  in  question.  The 
damage  claimed  was  to  Merritt  himself,  and  not  to  the  prop- 
erty. If  the  annual  value  of  the  property  was  $1,000,  that 
sum  was  the  damage  or  loss  sustained  by  Merritt.  The 
property  itself  may  be  improving  under  the  wrong  holder's 
culture;  he  may  be  much  better  qualified  than  the  true 
owner  to  carry  it  on  successfully,  but  this  will  not  affect  the 
question  of  the  damage  sustained  by  the  owner.  He  is  enti- 
tled to  the  use  and  possession  of  his  own  property,  and  if 
the  defendant  withholds  it  from  him,  the  law  awards  that  he 
must  pay  to  the  owner  his  just  damages,  to  be  ascertained 
simply  by  the  value  of  such  possession.  In  my  opinion,  the 
action  of  Merritt  against  Carpenter,  cannot,  within  the  mean- 
ing of  section  179,  be  deemed  an  action  for  injury  to  the 
property  claimed  by  him. 

Various  sections  of  the  Code  appear  to  confirm  this  idea 
of  a  clear  difference  between  an  action  for  injuring  property, 
and  an  action  for  its  recovery. 

Thus,  justices  of  the  peace  have  jurisdiction,  by  section 
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53,  in  an  action  to  recover  damages  "  for  injury  to  real  or 
personal  property ;"  while  it  is  provided  by  the  next  section, 
that  "  no  justice  of  the  peace  shall  have  cognizance  of  a 
civil  action,  where  the  title  to  real  property  shall  come  in 
question,"  &c. 

So  by  section  78,  an  action  for  the  recovery  of  the  pos- 
session of  real  estate,  may  be  brought  within  twenty  years 
after  the  party  shall  have  made  his  wrongful  entry  into  the 
possession  of  the  premises ;  while  by  section  91,  an  "  action 
for  trespass  upon  real  property"  must  be  brought  within 
six  years  after  the  commission  of  the  act  complained  of. 
The  first  is  an  action  involving  the  question  of  ownership  of 
the  land,  the  latter  a  question  of  injury  alone. 

The  distinction  is  further  recognized  in  sections  122,  123, 
167,  but  it  is  not  worth  while  to  multiply  quotations  from 
the  statute. 

The  following  words,  "taking"  and  "converting,"  would 
neither  of  them  be  appropriate  in  speaking  of  real  property. 
One  may  be  readily  understood  when  he  says  that  an  action 
may  be  sustained  for  taking  personal  property,  or  for  con- 
verting it,  or  for  taking  and  converting  it,  but  the  words 
would  convey  no  legal  idea  when  applied  to  real  estate. 
There  is  a  broad  sense  in  which  the  word  "  detaining " 
might  be  applied  to  real  estate,  of  which  the  expression  for- 
cible entry  and  detainer,  is  an  illustration.  Such  was  not, 
I  apprehend,  the  meaning  of  the  codifiers  in  its  present 
connection.  The  expressions  injuring,  taking,  detaining 
and  converting,  are  well  used  in  the  same  sentence,  and 
apparently  as  applying  to  the  same  subject  matter.  Three 
of  these  words  I  have  endeavored  to  show  are  not  applica- 
ble to  real  property,  and  if  the  fourth  was  so  intended,  the 
use  of  the  language  was  singularly  unfortunate.  I  think 
the  words  were  all  intended  to  be  applied  to  personal  prop- 
erty only,  and  that  they  do  not  affect  the  present  question, 
where  the  action  was  to  secure  real  estate,  and  the  mesne 
profits  during  the  time  of  its  detention. 

The  Code  does  not,  in  my  opinion,  authorize  the  arrest 
of  a  defendant,  in  an  action  brought  against  him  to  recover 
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the  possession  of  real  property,  and  that  the  plaintiff  claims 
damages  for  withholding  it,  does  not  alter  the  case.  A  party 
plaintiff  failing  in  such  action,  is  not,  therefore,  liable  to  an 
execution  against  his  person  for  the  costs  of  such  action. 

The  judgment  of  the  general  term  should  be  reversed, 
and  the  judgment  of  the  special  term  affirmed,  with  costs. 

Concurring,  DAVIES,  Ch.  J.,  POETEB,  WRIGHT  and  LEON- 
ARD, Judges. 

PECKHAM,  J.,  dissenting.  The  only  question  in  this  case 
is,  whether  an  execution  against  the  person  of  the  plaintiff 
could  be  legally  issued  in  the  former  action.  There  is  no 
doubt,  in  fact  it  is  conceded,  that  such  an  execution  could 
lawfully  issue  at  common  law,  and  under  the  statutes  exist- 
ing at  the  time  of  the  enactment  of  the  Code.  The  only 
question  then  is,  has  the  Code  changed  the  law  in  this 
respect  ?  To  work  such  a  change,  it  is  well  settled  that  the 
act  should  be  clear — its  purpose  to  make  the  change  should 
be  plain — equivocal  language  is  not  sufficient. 

The  Code  declares  that  a  party  may  be  arrested  '  in  an 
action  for  the  recovery  of  damages  on  a  cause  of  action  not 
arising  out  of  contract,  *  *  *  where  the  action  is  for 
an  injury  to  person  or  property,  or  for  injuring,  or  for  wrong- 
fully taking,  detaining  or  for  converting  property."  (§  179, 
sub.  7.) 

It  is  insisted,  on  the  part  of  the  plaintiff,  that  the  former 
action  was  not  for  "  an  injury  "  or  "  for  injuring  "  property, 
and  I  agree  that  ejectment  is  very  plainly  not  for  injuring 
the  land,  but  it  is  for  the  recovery  of  its  possession. 

The  counsel  for  the  plaintiff,  by  numerous  citations,  has 
shown  that  the  legislature  did  not  use  the  language  in  that 
sense,  if  it  could  be  ever  so  interpreted.  Justices  of  the 
peace  have  jurisdiction  of  "  an  action  for  damages  for  an 
injury  to  rights  pertaining  to  the  person,  or  to  the  personal 
or  real  property,  if  the  damages  claimed  do  not  exceed  $200." 
(Code,  §  53,  of  1849.)  But  ejectment  cannot  be  brought  in 
a  justice's  court. 

So,  as  to  the  place  of  trial,  the  Code  enacts  that  certain 
actions  shall  be  tried  where  the  subject  thereof  is  situated, 
VOL.  XXXHI.  28 
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&c.,  as  actions  "  for  the  recovery  of  real  property  or  of  one's 
estate  or  interest  therein,  *     and  for  injuries  to  real 

property."     (§  123,  Code  of  1859.) 

This  provision  recognized  a  plain  difference  in  the  actions 
— one  being  to  recover  the  estate,  the  other  to  obtain  dam- 
ages for  an  injury  to  the  premises. 

But,  was  not  the  former  action  an  action  for  damages  "  for 
taking,  detaining  or  converting  property?" 

It  is  urged  by  the  plaintiff's  counsel,  that  the  words  taking, 
detainining  and  converting,  apply  exclusively  to  personal 
property.  I  differ  with  him  in  this  case,  for  several  reasons, 
to  my  mind  of  a  controlling  character.  The  legislature  has 
declared,  that  where  the  word  "  property  "  is  used  in  the 
Code,  it  includes  "  property  real  and  personal."  (§  464.) 
In  numerous  provisions  of  the  Code,  where  the  codifiers 
meant  personal  property  only,  they  have  said  so.  Pursu- 
ant to  their  express  declaration  as  to  what  they  mean  when 
they  say  "  property,"  I  think  we  may  safely  say  that  the 
legislature  here  intended  by  that  word  both  real  and  per- 
sonal property. 

Thus  interpreted,  the  clause  reads,  an  action  for  damages 
"for  injuring,  or  for  wrongfully  taking,  detaining  or  con- 
verting real  or  personal  property."  Here  is  at  least  one 
word,  detaining,  and  perhaps  two,  applicable  as  well  to  real 
as  to  personal  property.  Forcible  entry  and  detainer  is 
familiar  legal  language,  as  applicable  to  real  property. 

The  complaint  in  the  first  suit  properly,  and  in  legal  form, 
complained  of  the  unlawful  withholding  of  the  premises 
from  the  plaintiff.  Detaining  and  withholding,  are  substan- 
stantially  synonymous  terms,  as  applied  to  real  estate. 
Blackstone  very  commonly  uses  the  word  detain,  in  that 
sense,  as  meaning  the  detention  or  withholding  of  land.  He 
says  :  "  if  I  detain  a  field  from  another,  this  is  a  civil  injury, 
and  not  criminal."  So  Bouvier  says :  "if  a  tenant  detain 
with  force,  he  will  be  guilty  of  (4  Bl.  5)  forcible  detainer." 
(1  Bouv.  Law  Diet.  415.)  So  a  person  may  be  found  guilty 
of  forcible  detainer  only.  (4  J.  R.  198.)  These  words  are 
used  disjunctively,  and  if  either  can  be  properly  applied  to 
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real  estate,  it  must,  by  the  express  provision  of  the  Code, 
be  so  applied,  as  "  property "  is  declared  to  include  both 
real  and  personal.  By  what  capricious  rule  of  construction 
should  it  be  limited  to  one  or  to  the  other,  when  it  may  be 
properly  applied  to  both  ?  Can  it  be  said  that  the  purpose 
to  change  the  law  is  clear  by  such  language  ?  It  seems 
quite  otherwise  to  me.  Suppose  the  clause  had  read  simply 
"  for  wrongfully  detaining  property."  I  think  no  one  could 
deny  that  the  language — especially  under  the  definition  in 
the  Code  of  what  "  property  "  includes — included  real  prop- 
erty, yet  the  language  is  disjunctive,  and  is  precisely  as 
strong  as  if  "  detain  "  alone  were  used. 

Again,  what  possible  reason  for  such  a  change  can  be 
found  or  suggested  ?  Why  any  distinction  between  wrongs 
as  to  real  and  as  to  personal  property ;  in  actions  for  dama- 
ges for  wrongfully  detaining  personal  property,  a  party  is 
liable  to  be  held  to  bail,  as  it  is  conceded.  Is  not  the  wrong 
just  as  great  and  reprehensible  as  to  real  property  ?  Have 
the  codifiers  anywhere  intimated  an  intention  to  make  a  dis- 
tinction between  the  two  wrongs  ?  I  have  not  been  able  to 
find  such  an  intimation. 

It  was  said  on  the  argument  that  ejectment  is  frequently 
brought  to  try  a  fair  question  of  title. 

True,  the  same  may  be  said  as  to  personal  property  alleged 
to  have  been  wrongfully  taken,  detained  or  converted.  The 
result  determines  whether  it  was  wrongful.  Is  there  any 
difference  in  the  wrong  of  detaining  your  house  or  your 
horse,  after  the  hiring  has  expired  ?  It  seems  quite  clear 
that  there  is  no  reason  whatever  for  the  change  alleged  to 
have  been  made. 

General  language  is  used  in  the  Code  to  embrace  great 
varieties  of  cases.  The  language  should  be  so  construed, 
as,  if  possible,  to  effectuate  the  general  intention.  In  this 
spirit  it  has  been  very  properly  held  that  in  an  action  for 
criminal  conversation,  a  party  may  be  held  to  bail,  on  the 
ground  that  it  is  "  an  injury  to  the  person  "  of  the  husband, 
As  also  the  court  would  not  presume  a  change  in  the  law 
when  there  was  no  reason  for  a  change,  and  when  the  Ian- 
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guage  used  did  not- necessarily  imply  a  change.  No  intent 
to  abolish  that  remedy  any  more  than  this,  could  be  found 
in  the  Code,  nor  any  reason  for  the  change.  Hence  the 
right  to  imprison  was  held  not  to  have  been  abolished. 

The  judgment  of  the  general  term  should  be  affirmed, 
and  judgment  absolute  rendered  for  the  defendants. 

Judgment  reversed. 


COURT  OF  APPEALS. 

FBEDEEIC  S.  COZZENS,  respondent  agt.  ALVIN  HIGGINS,  appel- 
lant. 

In  an  action  of  trespass  for  the  wrongful  act  of  the  defendant  in  entering  upon 
premises  leased  and  occupied  by  the  plaintiff,  and  substantially  expelling  him 
from  possession,  and  the  defendant  assumed  to  justify  the  acts  complained  of, 
on  the  ground  that  they  were  necessary  to  protect  the  property  of  the  plaintiff 
from  injuriesto  which  he  (defendant)  was  about  to  expose  it,  by  undermining 
the  walls  of  both,  for  the  purpose  of  building  on  his  own  lots,  and.'that  the  means 
he  used  were  appropriate  and  adequate  for  such  purpose : 

Held,  that  proof  having  been  given  of  the  condition  of  the  plaintiff's  premises  at 
the  tune  the  defendant  entered  with  his  workmen,  and  of  the  subsequent  acts 
which  rendered  them  untenantable  ;  and  for  the  purpose  of  showing  their  state 
at  the  time  the  plaintiff  was  compelled  to  leave  them,  a  photograph  view  of  the 
cellar,  was  properly  admitted  in  evidence,  as  an  appropriate  aid  to  the  jury  in 
applying  the  evidence. 

September  Term,  1866. 

APPEAL  from  the  supreme  court.  The  action  was  trespass, 
for  the  wrongful  act  of  the  defendant  in  entering  upon 
premises  leased  and  occupied  by  the  plaintiff,  and  substan- 
tially expelling  him  from  possession  and  breaking  up  his 
business,  which  was  that  of  a  wine  merchant. 

The  cause  was  tried  at  the  New  York  circuit,  before  Mr. 
Justice  LOTT,  and  a  verdict  was  rendered  for  the  plaintiff, 
on  conflicting  evidence  and  under  instructions,  with  which 
both  the  parties  were  satisfied.  The  finding  of  the  jury 
upon  the  facts  was  sustained  at  the  special  and  general 
terms,  and  no  questions  of  law  were  raised,  except  on  the 
admission  of  evidence. 
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It  appeared  on  the  trial,  that  in  the  summer  and  fall  of 
1855,  the  plaintiff  was  in  the  occupancy  of  a  wine  store  at 
No.  85  Chambers  street,  under  a  lease  from  a  third  party, 
which  was  to  expire  on  the  1st  of  May,  1856. 

The  defendant  owned  the  next  two  lots  on  the  west,  being 
No.'s  87  and  89,  on  which  he  proceeded  in  the  fall  to  erect 
two  new  six-story  stores,  in  lieu  of  the  old  buildings.  In 
June  or  July,  he  had  procured  a  lease  from  the  owner  of  the 
premises  occupied  by  the  plaintiff,  for  a  term  of  years,  to 
commence  on  the  1st  of  May,  following ;  on  which  he 
intended  to  erect  a  third  store,  which  he  afterwards  did. 
Without  disclosing  these  facts  to  the  plaintiff,  he  endeavored 
during  the  summer,  to  buy  out  his  leasehold  interest,  but 
refused  to  pay  the  price  he  named,  which  was  $3,000. 

The  act  of  1855  provides  as  follows  :  "  Whenever  exca- 
vations hereafter  commenced,  for  building  or  other  purposes, 
on  any  lot  or  piece  of  land  in  the  city  and  county  of  New 
York  and  the  city  of  Brooklyn,  shall  be  intended  to  be  car- 
ried to  the  depth  of  more  than  ten  feet  below  the  curb,  and 
there  shall  be  any  party  or  other  wall,  wholly  or  partly  on 
adjoining  land,  and  standing  upon  or  near  the  boundary 
lines  of  such  lot,  the  person  causing  such  excavations  to  be 
made,  if  afforded  the  necessary  license  to  enter  on  the 
adjoining  land,  and  not  otherwise,  shall,  at  times,  from 
the  commencement  until  the  completion  of  such  excavations,  at 
his  own  expense,  preserve  such  wall  from  injury,  and  so  sup- 
port the  same  ~by  a  proper  foundation,  that  it  shall  remain  as 
stable  as  before  such  excavations  were  commenced." 

It  appears  from  the  proof  and  the  rinding,  that  the  defend- 
ant not  only  did  not  obtain  or  apply 'for  the  license  contem- 
plated by  the  act,  but  that  in  the  beginning  of  September, 
he  proceeded,  without  notice  or  authority,  to  open  holes  in 
the  walls  of  the  plaintiff's  cellar,  in  which  his  wines  were 
deposited,  and  to  render  it  untenantable,  by  projecting  into  it 
heavy  timbers,  for  the  purpose  of  shoving  up  his  own  east 
wall  and  the  plaintiff's  west  wall,  while  he  was  excavating 
the  earth  under  each  to  the  depth  of  twenty  feet,  and  laying 
foundations  for  the  new  stores.  This  he  persisted  in  doing. 
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though  forbid  by  the  plaintiff.  The  latter  was  doing  a  busi- 
ness, amounting  in  gross  to  some  $50,000  a  year.  The  bulk 
of  his  stock  was  stored  in  the  cellar,  and  it  was  there  that 
most  of  the  business  was  done,  except  the  sales  made  at  the 
counter.  The  defendant  excavated  on  the  lot  of  the  plain- 
tiff as  well  as  his  own ;  undermined  the  cellar  steps  of  No. 
85  in  front  as  well  as  in  the  rear  ;  removed  the  stones  and 
built  them  into  his  own  wall ;  took  from  the  plaintiff  his 
fireplace,  chimney  and  out-building ;  kept  his  property 
exposed  to  maurauders ;  compelled  him  to  keep  watches  by 
night  or  day ;  thrust  a  short  timber  and  jack-screw  into  the 
front  door  of  the  store,  keeping  them  there  for  five  days, 
against  his  remonstrance  ;  and  under  color  of  protecting  his 
walls,  disabled  him  from  protecting  them  himself.  These 
acts  were  continued  in  various  forms,  for  months.  The 
plaintiff  was  substantially  dispossessed,  and  he  was  com- 
pelled at  last,  in  the  month  of  November,  to  engage  a  store 
elsewhere,  and  transfer  to  it  his  property  and  business. 

The  exceptions  urged  on  the  appeal,  were  on  questions 
which  arose  in  this  wise :  Proof  having  been  given  of  the 
condition  of  the  plaintiff's  premises  at  the  time  the  defend- 
ant entered  with  his  workmen,  and  of  the  subsequent  acts 
which  rendered  them  untenantable ;  and  for  the  purpose  of 
showing  their  state  at  the  time  the  plaintiff  was  compelled 
to  leave  them,  his  counsel  "  produced  and  put  in  evidence 
a  photograph  made,  and  showing  the  condition  of  the  cellar 
in  November,  1855.  Defendant's  counsel  objected.  The 
court  allowed  the  photograph  to  be  exhibited  to,  and  exam- 
ined by  the  jury,  and  the  defendant's  counsel  excepted." 

In  the  course  of  the  plaintiff's  examination,  he  testified 
to  the  inadequacy  of  the  means  resorted  to  by  the  defendant 
to  protect  the  store  against  the  consequences  of  the  excava- 
tion. He  was  asked  :  "  What  was  the  effect  of  the  dig- 
ging ?"  Question  objected  to  by  defendant's  counsel ;  the 
court  overruled  the  objection,  and  defendant's  counsel 
excepted.  Answer.  "  My  cellar  floor  dropped  down  about 
two-thirds  across  it.  It  was  left  in  that  condition  for  nearly 
nine  months  or  more."  The  other  exception  now  insisted 
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on,  is  to  the  following  clause  in  his  testimony  :  "  As  regards 
the  vault  under  the  sidewalk,  the  defendant,  in  building  his 
own  vault,  suffered  the  end  of  mine  to  fall  down." 

The  jury  found  a  verdict  for  the  plaintiff  for  $3,000.  The 
judgment  entered  thereon  was  affirmed  at  the  general  term 
in  the  first  judicial  district. 

AUGUSTUS  F.  SMITH,  for  the  appellant. 
WILLIAM  FULLEBTON,  for  the  respondent. 

POETEK,  J.  The  appellant  assumed  to  justify  the  acts 
complained  of,  on  the  ground  that  they  were  necessary  to 
protect  the  property  of  the  plaintiff  from  injuries  to  which 
he  was  about  to  expose  it,  by  undermining  the  walls  of  both  ; 
that  the  means  he  used  were  appropriate  and  adequate,  and 
that  they  were  resorted  to  with  the  assent  of  the  respondent. 
The  evidence  objected  to  was  admissible,  as  it  tended  to  show 
the  extent  of  the  actual  injury,  and  the  insufficiency  of  the 
appliances  to  which  the  defendant  had  recourse,  for  the  pur- 
pose of  averting  it.  It  was  for  the  jury  to  determine,  in 
view  of  all  the  evidence,  and  under  appropriate  instructions 
from  the  court,  how  far  the  damages  resulting  to  the  plain- 
tiff were  referrable  to  the  defendant's  wrong.  The  photo- 
graphic view  of  the  cellar  was  an  appropriate  aid  to  the  jury 
in  applying  the  evidence,  as  it  was  taken  in  the  month  of 
November,  and  showed  the  condition  of  the  premises  at  that 
time.  None  of  the  evidence  objected  to  was  irrelvant  to  the 
issue,  and  in  no  instance  was  any  ground  of  objection  stated, 
to  justify  its  exclusion  by  the  judge. 

The  cause  was  well  tried,  and  the  judgment  should  be 
affirmed. 

Judgment  affirmed. 
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COURT  OF  APPEALS. 

CHAUNCEY  BARNARD  agt.  JOHN  B.  MONNOT. 

The  duty  of  a  broker  of  real  estate  consists  in  bringing  the  minds  of  the  vendor 
and  vendee  to  an  agreement.  He  can  do  no  more  ;  and  is,  therefore,  then  enti- 
tled to  his  commissions,  whether  the  agreement  between  the  parties  has  been 
reduced  to  writing  or  not. 

September  Term,  1866 

THE  plaintiff  brought  his  action  in  the  supreme  court 
against  the  defendant,  to  recover  his  compensation  as  a  real 
estate  broker,  amounting  to  $2,500,  in  effecting  the  sale  of 
the  "  Hippodrome  "  property  in  the  city  of  New  York. 

On  the  trial,  the  plaintiff  was  non-suited.  The  judgment 
was  affirmed  at  the  general  term  of  the  first  district. 

HORACE  BARNARD,  for  appellant. 
EDGAR  LOGAN,  for  respondent. 

HUNT,  J.  The  facts  in  this  case  may  be  stated  as  follows  : 
The  plaintiff,  a  real  estate  broker  in  the  city  of  New  York, 
was  employed  by  the  defendant  to  negotiate  a  sale  of  cer- 
tain real  property  of  the  defendant,  known  as  the  Hippo- 
drome property,  for  the  price  of  $250,000. 

He  brought  his  negotiation  to  a  successful  issue  on  the 
31st  of  May,  1855,  when  the  defendant  and  one  Amos  E. 
Eno  came  to  an  agreement,  which  was  complete  in  all  its 
terms,  for  the  sale  and  purchase  of  the  property.  The 
defendant  agreed  to  sell  to  Eno  the  Hippodrome  property 
for  $250,000,  and  Eno  agreed  to  buy  it  at  that  price,  to  be 
paid  as  follows  :  $20,000  in  cash ;  No.  555  Broadway  at 
$120,000,  and  74  Broadway  at  $110,000.  To  these  terms 
both  parties  were  agreed. 

The  parties  having  agreed  upon  the  terms  of  their  bar- 
gain, set  out  for  the  office  of  Mr.  Wetmore,  Eno's  lawyer,  to 
put  the  agreement  in  writing.  They  stopped  on  the  way 
at  the  office  of  Mr.  Logan,  Monnot's  lawyer,  and  stated  to 
him.  the  terms  of  the  agreement.  At  Mr.  Wetmore's  office 
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the  terms  were  again  stated,  and  it  was  arranged  that  Mr. 
Logan  should  draw  the  contract. 

Subsequently,  Mr.  Logan,  on  behalf  of  Monnot,  objected 
to  certain  leases  which  were  on  the  pieces  of  property  which ' 
Monnot  was  to  receive,  though  they  had  been  discussed  and 
agreed  upon  by  Monnot  and  Eno.  Upon  this  objection 
being  stated,  Eno  offered  to  remove  the  leases,  and  give  the 
property  clear  of  them. 

Eno  was  ready  to  carry  out  the  contract,  and  no  further 
objection  was  made  on  account  of  the  leases.  Monnot  sub- 
sequently declined  to  perform  the  contract,  alleging  the 
unwillingness  of  his  wife  to  its  completion.  Another  bar- 
gain was  therefore  made  and  completed  between  Eno  and 
the  defendant,  by  which  Eno  purchased  of  the  defendant  a 
portion  of  the  Hippodrome  property,  to  the  value  of  $170,- 
000,  and  paid  him  for  it  by  74  Broadway,  and  assuming  cer- 
tain mortgages. 

The  plaintiff  was  non-suited,  upon  the  ground  that  he 
could  not  maintain  an  action  for  his  compensation  until  the 
agreement  for  the  sale  of  the  property  had  been  reduced  to 
writing  and  signed  by  the  parties.  The  general  term,  by 
their  written  opinion,  concurred  in  this  view  of  the  law. 

I  think  the  decision  was  erroneous.  The  duty  of  the 
broker  consisted  in  bringing  the  minds  of  the  vendor  and 
the  vendee  to  an  agreement.  He  could  do  no  more.  He 
had  no  power  to  execute  a  contract,  to  pay  the  money  for 
the  one  side,  to  convey  the  land  on  the  part  of  the  other,  or 
to  compel  the  performance  by  either  of  their  duties.  The 
plaintiff  produced  a  purchaser,  willing  and  ready  to  accept 
the  terms  of  the  defendant,  and  able  to  perform  the  obliga- 
tion on  his  part.  He  had  then  earned  his  commissions,  and 
it  would  be  a  singular  conclusion  of  the  law  that  the  refusal 
of  his  employer  to  complete  the  bargain,  should  destroy  his 
right  to  them.  His  right  to  the  commissions  depended  upon 
the  successful  performance  of  the  service,  and  upon  nothing 
else.  On  the  one  hand,  however  much  time  he  might 
devote  to  the  interests  of  the  defendant,  unless  he  was  suc- 
cessful in  finding  a  purchaser,  he  was  entitled  to  no  com- 
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pensation  ;  and  on  the  other,  his  right  was  perfect  so  soon 
as  that  condition  was  performed.  (Jones  agt.  Bierling,  31 
N.  Y.  462;  McGaroch  agt.  Wurcdief,  20  How.  U.  S.  221; 
Koch  agt.  Eminsley,  22  Id.  69.)  In  the  case  last  cited,  as  in 
the  present,  the  broad  ground  was  assumed  "  that  no  con- 
tract of  this  character  can  be  specifically  enforced,  unless 
it  has  been  fully  executed"  (p.  73).  The  court  says: 
"  "Where  the  vendor  is  satisfied  with  the  terms  made  by  him- 
self through  the  broker  to  the  purchaser,  and  no  valid 
objection  can  be  stated  to  the  contract,  it  would  seem  to  be 
clear  that  the  commission  of  the  agent  was  due,  and  ought 
to  be  paid.  It  would  be  a  novel  principle,  if  the  vendor 
might  capriciously  defeat  his  own  contract  with  his  agent, 
by  refusing  to  pay  him,  when  he  had  done  all  that  he  was 
bound  to  do.  The  agent  might  well  undertake  to  procure 
a  purchaser,  but  this  being  done,  his  labor  and  expense 
could  not  avail  him,  as  he  could  not  coerce  a  willingness  to 
pay  the  commission  which  the  vendor  had  agreed  to  pay. 
Such  a  state  of  things  could  only  arise  from  an  express 
understanding  that  the  vendor  was  to  pay  nothing  unless  he 
chose  to  make  the  sale." 

Judgment  should  be  reversed,  and  a  new  trial  ordered. 

Judgment  accordingly. 


COUET  OF  APPEALS. 

THE  PEOPLE,  defendants  in  error  agt.  AAEON  M.  DAVIS,  plain- 
tin0  in  error. 

A  license  to  sell  liquor  under  the  excise  law  of  1857,  by  a  non-resident  of  the  town 
where  the  liquor  is  sold,  affords  no  protection  to  the  licensee. 

The  excise  commissioners  have  no  authority  to  sanction  the  sale  of  liquor  in  a 
town,  except  by  a  resident  of  that  town. 

January  Term,  1867. 

The  defendant  was  indicted,  tried  and  convicted,  at  the 
Yates  county  sessions,  for  a  breach  of  the  act  to  suppress 
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intemperance,  and  to  regulate  the  sale  of  intoxicating 
liquors.  (Laws  1857,  cJi.  628.)  The  offense  charged  was 
the  unlawful  sale  of  liquor  in  quantities  less  than  five  gall- 
ons. There  were  four  counts  in  the  indictment ;  the  first 
three  charging  the  offense  to  have  been  committed  at  the 
town  of  Romulus,  in  the  county  of  Seneca,  and  on  the  boun- 
dary of  the  counties  of  Seneca  and  Yates,  and  within  five 
hundred  yards  of  such  boundary ;  the  fourth  count  charged 
the  offense  "as  having  been  committed  in  the  town  of  Torrey, 
and  county  of  Yates. 

The  facts  proved  on  trial  were,  that  the  liquor  was  sold 
by  the  defendant  at  his  store  in  Eomulus,  within  twenty 
yards  af  the  boundary  line  of  the  town  of  Torrey,  and  the 
county  of  Yates.  The  defendant  proved  that  he  had  obtained 
a  license  to  keep  a  hotel  and  sell  liquor  in  Eomulus  ;  but 
it  appeared  that  he  was  not  a  resident  of  Eomulus,  at  the 
time  he  obtained  such  license  from  the  excise  commissioners. 
The  court  held,  that  a  license  to  sell  liquor,  &c.,  by  a  non- 
resident of  the  town,  would  afford  the  licensee  no  protection. 
Exceptions  were  duly  taken,  and  he  was  convicted. 

THIS  COURT  held,  that  such  license  could  afford  the  defend- 
ant no  protection,  as  the  excise  commissioners  had  no 
authority  to  sanction  the  sale  of  liquor  in  the  town  of  Eom- 
ulus, except  by  a  resident  of  that  town.  That  he  was  prop- 
erly prosecuted  in  Yates  county,  as  for  purposes  of  criminal 
jurisdiction,  any  offense  committed  within  five  hundred 
yards  of  the  county  line  was  committed  within  the  county 
of  Yates.  That  there  was  no  error  in  permitting  a  general 
verdict,  as  the  offense  in  each  of  the  several  counts  was  the 
same. 

And  the  judgment  of  the  sessions  was  affirmed. 
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COURT  OF  APPEALS. 

JAMES  E.  GANDALL  agt.  CHARLES  FINN. 
THOMAS  W.  LOCKWOOD  agt.  CHARLES  FINN. 

TIMOTHY  MANN,  SAMUEL  KENDRICK,  2D.,  and  JOHN  P.  MANN 
agt.  CHARLES  FINN. 

A  statement  in  a  confession  of  judgment  was  as  follows  :  "  The  above  indebted- 
ness arose  on  account  for  goods,  wares  and  merchandize,  sold  and  delivered 
by  said  plaintiff  to  me  since  the  first  day  of  January,  1855  ;  and  for  which  I 
have  not  paid.  And  I  hereby  state  that  the  sum  above  by  me  confessed  is 
justly  due  to  the  said  plaintiff,  without  any  fraud  whatever  :" 

Held,  sufficient.  (Reversiny  S.  C.  at  Special  Term,  13  How.  418.)  The  Code  does 
not  require  the  statement  to  be  as  special  and  precise  as  that  under  the  act 
of  1818.  Nor  does  it  require  the  statement  to  contain  a  minute  description  of 
the  goods  sold,  or  the  time  and  place,  and  terms  of  sale  of  each  particular 
parcel. 

June  Term,  1864. 

APPEAL  from  order  setting  aside  the  judgment  in  the  sec- 
ond above  entitled  action. 

The  facts  were  these  :  On  the  llth  June,  1855,  James  K. 
Gandall,  the  plaintiff  in  the  first  above  entitled  action, 
recovered  a  judgment  in  the  supreme  court,  by  confession, 
against  the  defendant,  Charles  Finn,  for  $1,506.50,  which 
was  on  that  day  docketed  in  the  office  of  the  clerk  of  the 
county  of  Washington. 

On  the  14th  December,  1855,  Thomas  W.  Lockwood,  the 
plaintiff  in  the  second  above  entitled  action,  recovered 
against  Finn  a  judgment  in  the  supreme  court,  by  confess- 
ion, for  $1,709.74 ;  which  was  docketed  on  that  day  in  the 
office  of  the  clerk  of  Washington  county. 

On  the  14th  December,  1855,  Mann,  Kendrick  &  Mann, 
the  plaintiffs  in  the  third  above  entitled  action,  recovered  a 
judgment  against  Finn  in  the  supreme  court,  by  confession, 
for  $270.59 ;  which  was  docketed  the  same  day  in  the  Wash- 
ington county  clerk's  office.  Executions  on  both  of  the  last 
mentioned  judgments  were,  on  the  14th  December,  1855, 
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issued  to  the  sheriff  of  Washington  county,  and  levy  made 
on  Finn's  store  of  goods  on  that  day  ;  and  the  following  day 
an  execution  was  issued  on  the  Gandall  judgment. 

On  the  17th  April,  1856,  Gandall  commenced  an  action  in 
the  supreme  court,  by  summons  and  complaint,  and  on  the 
19th  May,  1856,  recovered  a  judgment  against  Finn  for 
$1,625,  which  was  duly  docketed  on  that  day. 

At  a  special  term  in  September,  1856,  Gandall  moved  to 
set  aside  the  judgment  in  favor  of  Lockwood,  and  also  the 
judgment  in  favor  of  Mann  &  Co.,  on  the  ground  that  the 
confessions  of  judgment  do  not  state  the  facts  out  of  which 
the  indebtedness  for  which  said  judgments  were  entered, 
arose. 

An  order  was  made  at  special  term  setting  aside  both 
judgments,  and  the  executions  issued  therein,  as  against 
GandalTs  judgment  and  execution,  and  directing  the  sheriff 
of  Washington  county  to  first  pay,  from  the  proceeds  of  the 
sales  under  the  executions,  the  Gandall  execution,  issued 
on  his  judgment  of  January,  1855.  (Reported  13  How.  Pr. 
R.  418.) 

From  this  judgment  Lockwood  appealed  to  the  general 
term  of  the  supreme  court,  where  the  same  was  affirmed. 
Mann,  Kendrick  &  Mann  did  not  appeal. 

Lockwood  then  appealed  to  this  court.  The  confession 
in  the  Lockwood  judgment  is  as  follows  : 

SUPEEME  COURT. 
THOMAS  W.  LOCKWOOD  agt.  CHARLES  FINN. 

I,  Charles  Finn,  defendant,  hereby  confess  myself  indebted 
to  Thomas  W.  Lockwood,  plaintiff,  in  the  sum  of  seventeen 
hundred  and  two  dollars  and  eighty-seven  cents,  and  hereby 
authorize  him,  or  his  executors,  administrators,  attorney 
or  assigns,  to  enter  a  judgment  against  me  for  that  amount. 

The  above  indebtedness  arose  on  an  account  of  goods, 
wares  and  merchandize,  sold  and  delivered  by  said  plaintiff 
to  me,  since  the  first  day  of  January,  1855,  and  for  which  I 
have  not  paid. 

And  I  hereby  state  that  the  sum  above  by  me  confessed, 
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is  justly  due  to  the  said  plaintiff,  without  any  fraud  what- 
'ever. 

CHARLES  FINN. 
Dated  the  14th  December,  1855. 

W.  A.  BEACH,  for  the  appellant  Lockwood 
HUGHES  &  NORTHUP,  for  the  respondent  GandaU. 

WRIGHT,  J.  There  is  but  a  single  question  involved  in 
the  appeal,  viz. :  as  to  the  sufficiency  of  the  statement  in 
the  confession  of  judgment  in  favor  of  the  appellant  Lock- 
wood.  The  Code  provides  that  the  statement,  if  the  debt 
be  for  money  due  or  to  become  due,  must  set  forth  "  con- 
cisely the  facts  out  of  which  it  arose,  and  must  show  that 
the  sum  confessed  therefor  is  justly  past  due  or  to  become 
due."  (Code,  §  383.)  It  is  urged  that  in  the  Lockwood 
judgment,  the  statement  does  not  set  forth  the  facts  out  of 
which  the  indebtedness  arose,  nor  show  the  sum  confessed 
to  be  justly  due,  within  the  meaning  of  the  statute ;  and 
this  appears  to  have  been  the  judgment  of  both  the  lower 
courts. 

I  am  not  able  to  see  such  a  non-conformity  with  the 
requirements  of  the  statute,  as  to  demand  that  the  judg- 
ment should  be  set  aside,  at  the  instance  of  another  judg- 
ment creditor.  Unless  we  are  prepared  to  hold  that  the 
statement,  under  the  Code,  is  required  to  be  as  special  and 
precise  as  that  under  the  act  of  1818  (Laws  of  1818,  chap. 
259,  §  6),  the  one  questioned  in  the  present  case,  is  good. 
But,  as  was  said  by  SELDEN,  J.,  in  Dunham  agt.  Waterman 
(17  N.  Y.  9),  "  there  is  a  wide  difference  in  phraseology 
between  the  act  of  1818,  and  the  section  of  the  Code  in 
question."  The  former  required  a  "  particular  "  statement 
and  specification  of  "  the  nature  and  consideration  "  of  the 
debt  or  demand  ;  and  when  the  demand  arose  upon  a  note, 
bond,  or  other  specialty,  the  "  origin  and  consideration  "  of 
the  same  was  required  to  be  "  particularly  set  forth ;"  while 
the  Code  in  terms  simply  requires  a  statement  "  of  the  facts 
out  of  which  the  indebtedness  arose." 
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In  Lawless  agt.  Hackett  (16  Johns.  149),  a  case  which  arose 
under  the  act  of  1818,  the  supreme  court  said  :  "  A  state- 
?  ment  as  general  as  the  common  counts  in  a  declaration,  is 
not  sufficient.  It  ought  to  be  as  special  and  precise  as  a 
bill  of  particulars."  Neither,  however,  in  Dunham  agt. 
Waterman,  or  in  any  other  subsequent  case,  has  this  court 
gone  the  length  of  holding  that  the  Code  requires  the  pre- 
cision of  a  bill  of  particulars.  It  is  enough  that  the  nature 
and  consideration  of  the  debt  confessed,  the  time  in  which 
it  accrued,  and  that  it  is  due  and  unpaid,  is  "  concisely  " 
stated.  (Laning  agt.  Carpenter,  20  N.  Y.  447  ;  Freligh  agt. 
Brink,  22  Id.  418  ;  Neusbaum  agt.  Keim,  24  Id.  325  ;  Hop- 
kins agt.  Nelson,  Id.  518.) 

In  the  present  case,  the  amount  thereof,  within  what  time 
it  accrued,  and  that  it  is  unpaid,  is  stated.  The  transaction 
set  forth  is  a  sale  and  delivery  by  Lockwood  to  Finn,  of 
goods,  wares  and  merchandize,  between  January  and  Decem- 
ber, 1855,  of  the  value  of  $1,702.87,  which  Finn  has  not 
paid  for.  It  is  true,  the  kind  of  merchandize  is  not  speci- 
fied, nor  at  what  particular  time  between  January  and 
December,  the  sale  and  delivery  was  made,  if  sold  and  deli- 
vered in  parcels ;  but  the  statement  was  not  defective  for 
this  reason,  unless  the  law  as  it  now  is,  requires  all  the 
minuteness  of  a  bill  of  particulars.  It  clearly  does  not  require 
the  statement  to  contain  a  minute  description  of  the  goods 
sold,  or  of  the  time  and  place,  and  terms  of  sale  of  each 
particular  parcel. 

But  it  is  said,  that  merely  stating  the  facts  out  of  which 
the  indebtedness  arose,  is  not  sufficient ;  the  facts  must  show 
that  the  sum  confessed  is  justly  due,  and  that  no  fact  is 
stated  from  which  the  court  can  say  that  the  amount  of  the 
judgment  is  justly  due.  In  Laning  agt.  Carpenter  (20  N. 
T.  447),  the  confession  (unlike  the  present  one)  did  not  state 
in  terms  that  the  sum  for  which  the  judgment  was  authorized 
to  be  entered  was  justly  due  ;  and  the  point  then  taken  was 
that  the  statute  required  it  to  be  stated  in  terms ;  but  the 
court  thought  otherwise,  and  that  the  sum  due  must  appear 
from  the  statement.  The  particular  facts,"  says  Judge  COM- 
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STOCK,  "  must  be  set  forth  in  such  a  manner  as  to  show  not 
only  a  just  debt,  but  the  amount  thereof."  That  being  done, 
an  additional  averment,  in  general  terms,  of  the  justice  of 
the  debt  and  the  amount  thereof,  is  not  required.  It  is  true, 
that  although  the  facts  stated  may  show,  with  all  the  requi- 
site certainty  and  detail,  the  creation  of  a  debt,  yet  it  may 
have  been  paid.  So,  also,  it  may  have  been  released  or 
discharged  by  bankruptcy,  insolvency,  or  in  some  other 
manner.  But  it  is  not  required  to  negative  all  the  conceiva- 
ble possibilities  of  the  case.  The  confession  now  in  ques- 
tion, contained  an  averment  in  general  terms,  that  the  debt 
confessed  was  justly  due  ;  but  it  went  further.  The  state- 
ment also  showed  it.  The  facts  stated,  not  only  showed  the 
creation  of  the  debt,  bat  negatived  the  possibility  of  its 
having  been  paid.  After  showing,  with  requisite  certainty, 
the  creation  of  the  debt  and  the  amount  thereof,  it  is  averred 
distinctly  that  the  debt  is  unpaid. 

I  am  of  the  opinion,  therefore,  that  the  order,  so  far  as  it 
affects  the  judgment  of  the  appellant  Lockwood,  should  be 
reversed.  It  Would  be  difficult,  I  think,  to  distinguish 
between  the  minuteness  necessary  in  a  bill  of  particulars, 
and  the  "  concise  statement,"  which  the  learned  judge  at 
special  term  supposed  would  now  only  satisfy  the  require- 
ments of  the  law.  In  Freligh  agt.  Brink  (22  N.  Y.  418),  the 
confession  was  held  good  when  it  described  the  note,  and 
added  "  that  amount  of  money  being  had  by  the  defendant 
of  the  plaintiff."  So,  also,  in  Neusbaum  agt.  Kcim  (24  N. 
Y.  325),  a  statement  was  held  sufficient,  which  stated  that 
the  plaintiff  had  sold  and  delivered  large  quantities  of  meat 
to  the  defendant  at  various  times,  during  the  years  1854  and 
1855,  and  thatthere  was  justly  due  him  upon  such  sales  a  bal- 
ance of  $2,114.  In  neither  of  these  cases  were  the  facts  set 
forth  with  more  certainty  and  detail,  to  show  a  just  debt  and 
the  amount  thereof,  than  in  the  present  one. 

The  order  of  the  supreme  court,  so  far  as  it  affects  Lock- 
wood's  judgment  and  execution,  should  be  reversed,  with 
costs  of  this  appeal,  and  his  execution  declared  entitled  to 
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be  paid  out  of  the  proceeds  of  sales  made  upon  the  execu- 
tions, in  preierence  to  that  of  the  respondent  Gandall. 
Judgment  affirmed. 


COURT  OF  APPEALS. 

PETER  M.  MCLAREN  agt.  MARTIN  MCMARTIN,  administrator 
of  DANIEL  MCMARTIN,  deceased. 

Where  the  promissory  note  of  an  intestate  is  barred  by  the  statute  of  limitations, 
his  administrator  cannot  revive  it  by  an  indorsement,  so  as  to  bind  the  estate 
for  the  residue  of  the  note. 

January  Term,  1867. 

ACTION  upon  a  promissory  note  for  $100,  made  by  defend- 
ant's assignor,  April  9,  1835,  and  payable  in  one  year  from 
date.  Suit  was  commenced  thereon  28d  September,  1854, 
eighteen  years  after  note  matured,  and  seven  years  after  the 
death  of  the  maker,  and  the  appointment  of  the  defendant 
his  administrator.  There  were  two  indorsements  on  the 
note  in  the  handwriting  of  the  payee,  but  no  evidence  that 
the  payments  had  been  made  as  indorsed.  There  was  also 
an  indorsement  in  the  handwriting  of  the  defendant,  of  the 
payment  on  the  3d  of  March,  1848,  of  $50,  but  the  indorse- 
ment was  not  signed  by  the  administrator.  Judgment  was 
taken  for  defendant  in  the  supreme  court,  and  appealed  to 
this  court  by  the  plaintiff. 

THIS  COURT  held,  that  the  indorsement  in  the  handwriting 
of  the  defendant,  was  a  mere  statement  of  the  fact  of  such 
payment  by  one  who  had  no  authority  in  such  form  to  bind 
the  estate  on  the  residue  ;  and  that  had  the  administrator 
signed  the  indorsement  in  his  representative  capacity,  it 
would  have  proved  nothing  but  the  making  of  such  payment ; 
and  would  not  have  amounted  to  a  renewal  of  the  note,  or  a 
promise  to  pay  the  residue  thereof.  That  the  claim  being 
barred  by  statute,  did  not  constitute  a  legal  debt  against  the 
estate  ;  and  the  administrator  could  not  revive  it  so  as  to 
bind  the  estate  for  the  residue  of  the  note. 

Judgment  affirmed. 

VOL.  XXXni.  29 
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COUKT  OF  APPEALS. 

DUNCAN  MCGREGOR,  respondent  agt.  JAMES  BUELL  and  JAMES 
MCGREGOR,  JR.,  appellants. 

This  court  can  only  look  at  the  return  of  the  court  below  for  the  facts  upon  which 
its  judgment  is  to  be  given.  Facts  stated  in  the  opinion  of  the  court  below, 
or  elsewhere,  not  found  in  the  return,  cannot  be  regarded. 

It  is  not  proper  for  the  court  below,  on  the  return  of  the  remittitur  from  this 
court,  to  add  any  new  and  independent  direction  to  the  judgment  of  this  court, 
beyond  what  is  required  to  carry  that  judgment  into  effect,  even  for  costs  of  the 
appeal  of  (fiat  court, 

It  is  well  settled  by  authority  that  no  appeal  can  be  brought  to  this  court  until 
the  court  below,  by  its  judgment,  has  finally  disposed  of  the  whole  matter 
before  it,  including  the  right  to  costs,  as  well  as  other  rights  of  the  parties. 

If  the  judgment  of  this  court  fails  to  determine  any  part  of  the  subject  of  the 
appeal,  the  defect  cannot  be  supplied  by  the  court  below. 

The  statute  (3  R.  S.  5th  ed.  905,  §§  19,  20)  giving  costs  to  the  prevailing  party, 
applies  only  to  appeals  involving  the  validity  and  proof  of  wills,  and  not  to 
cases  which  relate  only  to  the  granting  or  withholding  of  letters  testamentary 
upon  a  will.  In  such  cases,  costs  are  granted  or  icfused  in  the  discretion  of 
the  court. 

June  Term,  1864. 

THE  facts  in  this  case,  as  shown  by  the  return,  are,  that 
at  the  October  term  of  this  court  in  1861,  in  a  case  in  which 
the  present  appellants  were  respondents,  after  hearing  coun- 
sel for  both  parties,  a  judgment  was  pronounced  reversing 
the  judgment  of  the  supreme  court  appealed  from,  "  with- 
out costs,  and  without  prejudice  to  any  future  application 
for  letters  testamentary,"  and  that  the  notice  of  appeal  and 
return  thereto,  and  the  judgment  of  this  court,  should  be 
remitted  to  the  supreme  court,  to  be  enforced  according  to 
law.  The  remittitur  of  this  judgment,  as  set  forth  in  the 
present  return,  does  not  contain  the  record  upon  which  that 
judgment  was  pronounced,  and,  consequently,  shows  nothing 
beyond  what  is  above  stated  in  reference  to  the  nature  of 
the  judgment  appealed  from,  or  of  the  questions  involved 
in  the  appeal. 

The  return  then  sets  out  a  judgment,  or  order  for  judg- 
ment, rendered  or  made  at  a  general  term  of  the  supreme 
court  at  Plattsburgh,  in  Clinton  county,  in  May,  1863  (under 
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the  same  title  as  to  parties,  appellant  and  respondents,  as 
that  of  the  former  judgment  of  the  court),  declaring  as  fol- 
lows, viz  :  "  So  much  of  the  surrogate's  decision  as  is 
appealed  from  in  this  case,  is  reversed,  with  costs  of  the 
appeal  to  be  paid  personally  by  the  respondents  ;  that  the 
record  and  proceedings  in  the  action  be  certified  to  the  sur- 
rogate of  Saratoga  county,  together  with  the  order  of 
reversal  and  award  of  costs,  to  be  enforced ;  and  that  the 
said  surrogate  proceed  in  the  matter  of  granting  letters,  and 
the  disposition  of  the  costs  which  have  accrued  in  contest- 
ing the  will,  according  to  law."  There  is  nothing  in  the 
judgment  or  order  (unless  it  be  by  an  inference  from  the 
similarity  of  title)  to  indicate  that  it  had  any  relation  to  the 
case  decided  in  this  court. 

Next  follows  a  judgment,  in  what  court,  or  where  rendered, 
does  not  appear,  but  bearing  date  June  16, 1863,  and  under 
the  same  title  as  that  before  mentioned,  reciting  that  the 
former  judgment  in  that  case  having  been  reversed  by  the 
judgment  of  the  court  of  appeals,  and  the  record  and  pro- 
ceedings of  the  court  of  appeals  having  been  remitted  to 
that  court  to  be  proceeded  upon  according  to  law,  and  the 
same  having  been  duly  entered  hi  the  proceedings  of  that 
court ;  after  hearing  counsel  for  both  parties,  it  was  ordered, 
adjudged  and  decreed,  that  all  that  part  of  the  decision  of 
the  surrogate  of  Saratoga  county,  entered  on  the  31st  day 
of  December,  1855,  which  is  in  these  words :  "  It  is  also 
ordered,  on  reading  and  filing  the  oath  of  James  McGregor, 
Jr.,  and  of  the  executors  named  in  the  instrument  admitted 
to  probate  as  the  last  will  and  testament  of  said  deceased, 
that  letters  testamentary  issue  unto  the  said  James,  in  the 
said  will ;  no  affidavit  having  been  filed  by  any  person  setting 
forth  that  he  intended  to  file  objections  against  the  granting 
of  such  letters.  And  thereupon  James  Buell,  a  legatee 
named  in  the  aforesaid  last  will  and  testament,  having  made 
and  filed  an  affidavit,  setting  forth  he  intended  to  file  object- 
ions against  granting  letters  testamentary  unto  Duncan 
McGregor,  one  of  the  executors  named  in  the  said  last  will 
and  testament.  And  thereupon,  the  said  surrogate  ordered 
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that  the  granting  of  letters  testamentary  unto  the  said  Dun- 
can be  stayed  for  thirty  days.  It  is  further  ordered,  adjudged 
and  decreed  by  said  surrogate,  that  there  be  allowed  and 
paid  to  Duncan  McGregor,  from  the  estate  of  the  said 
James  McGregor,  deceased,  his  taxable  costs  for  witnesses' 
fees  in  the  matter  of  the  proceedings  to  prove  said  will,  such 
fees  to  be  taxed  by  the  surrogate  on  ten  days  notice  to 
James  McGregor,  the  said  executor,  and  to  James  Buell. 
It  is  further  ordered  and  decreed,  that  there  be  allowed  and 
paid  to  Duncan  McGregor  and  James  Buell,  from  the  estate 
of  the  said  deceased,  the  amount  of  money  which  they  have 
respectively  paid,  and  became  liable  to  pay  to  the  surrogate 
for  his  fees  in  the  matter  of  the  proceedings  to  prove  said 
will.  It  is  ordered  that  the  said  sum  be  paid  by  the  above 
named  executor,  James  McGregor,  to  the  said  Duncan 
McGregor  and  James  Buell,  respectively,  on  producing  to 
the  executor  the  receipt  of  the  said  surrogate.  On  motion 
of  the  said  James  McGregor,  said  executor,  Seth  Hawley 
and  John  H.  Thompson,  are  appointed  appraisers  of  the 
goods,  etc.,  of  said  deceased;"  be  reversed,  annulled,  and 
altogether  held  for  nothing.  It  was  also,  further  ordered, 
"  that  the  respondents  pay  to  Duncan  McGregor,  his  costs 
of  this  appeal  in  this  case,  adjudged  at  $381.10 ;"  and  that 
"  the  surrogate  of  Saratoga  county  proceed  to  enforce  pay- 
ment of  the  costs  awarded  to  Duncan  McGregor,  against 
the  said  James  Buell  and  James  McGregor,  Jr.,  according 
to  the  course  and  practice  of  the  surrogate's  court."  It 
was  also  ordered,  that  said  surrogate  proceed  in  the  matter 
of  granting  letters  testamentary,  and  the  disposition  of  the 
costs  which  had  accrued  in  contesting  the  said  will,  accord- 
ing to  law.  Whereupon  the  proceedings  were  ordered  to 
be  certified  by  the  clerk,  and  remitted  to  said  surrogate,  to 
be  proceeded  upon  according  to  law. 

From  so  much  of  said  judgment  as  awarded  $381.10  costs 
to  Duncan  McGregor,  the  present  appeal  was  taken  by 
James  McGregor,  Jr.,  and  James  Buell,  to  this  court.  The 
return  contains  nothing  beyond  what  is  above  stated, 
together  with  the  notice  of  appeal. 
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The  cause  was  submitted  hereupon  the  briefs  of  counsel. 

WM.  AUGUSTUS  BEACH,  for  the  appellants. 
JUDIAH  ELLSWORTH,  for  the  respondent. 

HENRY  E.  SELDEN,  J.  The  record  in  this  case  appears  to 
be  very  defective.  This  court  can  only  look  at  the  return 
of  the  court  below  for  the  facts  upon  which  its  judgment  is 
to  be  given.  Facts  stated  in  the  opinion  of  the  court  below, 
or  elsewhere,  not  found  in  the  return,  cannot  be  regarded. 
From  the  return  alone,  it  is  not  easy  to  ascertain  what  has 
been  decided  by  the  supreme  court,  and  still  less  so  to  ascer- 
tain the  grounds  upon  which  such  decision  was  based.  It 
must,  doubtless,  be  assumed  from  the  uniformity  of  the 
names  of  the  parties  (although  [the  fact  is  not  otherwise 
shown),  that  the  judgment  of  this  court  of  October,  1861, 
and  the  order  or  judgment  of  the  supreme  court  of  May  5, 
1863,  and  that  of  June  16,  1863,  were  all  parts  of  the  pro- 
ceedings in  one  cause  ;  and  we  may,  therefore,  resort  to  the 
recitals  in  the  last  mentioned  judgment,  by  the  aid  of  which 
alone  we  are  enabled  to  ascertain  the  subject  matter  either 
of  the  judgment  now  complained  of,  or  of  the  former  judg- 
ment of  this  court.  From  those  recitals,  it  appears  that  the 
judgment  which  was  reversed  by  this  court,  "  without  costs, 
and  without  prejudice  to  any  future  application  for  letters 
testamentary,"  was  a  judgment  of  the  supreme  court,  affirm- 
ing a  decree  of  the  surrogate  of  Saratoga  county,  granting 
to  James  McGregor,  Jr.,  letters  testamentary  upon  the  will 
of  James  McGregor,  deceased,  staying  for  thirty  days  the 
granting  of  like  letters  testamentary  to  Duncan  McGregor, 
on  account  of  objections  filed  against  granting  such  letters  ; 
giving  costs  to  Duncan  McGregor  and  James  Buell,  for  wit- 
nesses' fees  and  expenses  in  the  proceedings  to  prove  said 
will,  and  appointing  appraisers  of  the  goods  of  the  deceased. 
Upon  filing  the  remittitur  from  this  court  containing  such 
reversal,  it  appears  that  the  supreme  court  proceeded,  in 
accordance  with  the  judgment  of  this  court,  to  reverse  their 
former  judgment,  and  added  a  further  judgment  in  these 
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words,  viz  :  "  It  is  further  ordered,  that  the  respondents 
pay  to  Duncan  McGregor  his  costs  of  this  appeal  in  this 
case,  adjudged  at  $381.10  ;"  and  they  also  ordered  the  pro- 
ceeedings  to  be  remitted  to  the  surrogate  of  Saratoga  county, 
with  directions  to  enforce  the  payment  of  the  costs  awarded 
to  Duncan  McGregor,  against  James  Buell  and  James 
McGregor,  Jr.,  and  to  proceed  in  the  matter  of  granting 
letters  testamentary,  and  the  disposition  of  the  costs  which 
had  accrued  in  contesting  the  will  according  to  law. 

The  sole  question  now  presented  is,  whether  this  further 
order,  awarding  costs  against  James  Buell  and  James 
McGregor,  Jr.,  can  be  sustained,  that  being  the  subject  of 
the  present  appeal.  It  does  not  distinctly  appear  from  the 
judgment,  how  these  costs  accrued.  I  assume,  however, 
that  they  were  the  costs  of  the  appeal  taken  by  Duncan 
McGregor  to  the  supreme  court,  from  the  decree  of  the  sur- 
rogate granting  letters  testamentary  to  James  McGregor, 
Jr.,  and  denying  them  to  him.  If  those  costs  were  allowed 
to  Duncan  McGregor,  by  the  original  judgment  of  the 
supreme  court,  no  appeal  appearing  by  the  record  to  have 
been  taken  against  him,  from  such  former  judgment,  the 
repetition  of  the  allowance  in  the  present  judgment  would 
be  unobjectionable.  Such,  however,  does  not  appear  to 
have  been  the  case,  and  I  understand  the  respondent's  coun- 
sel to  claim  that  the  allowance  was  a  new  or  further  pro- 
vision, added  by  the  supreme  court,  to  the  judgment  of  this 
court.  If  this  be  the  true  character  of  the  judgment 
appealed  from,  it  cannot  be  sustained.  It  was  not  proper 
for  the  supreme  court,  on  the  return  of  the  remittitur,  to 
add  any  new  and  independent  direction  to  the  judgment 
of  this  court,  beyond  what  was  required  to  carry  that  judg- 
ment into  effect. 

I  place  no  particular  reliance  upon  the  words  "  without 
costs,"  because  those  words  would  naturally  apply  only  to 
the  costs  of  the  appeal  to  this  court.  My  judgment  would 
have  been  the  same  if  these  words  had  been  omitted,  for 
the  reason  that  the  supreme  court  could  not  add  to  the  judg- 
ment contained  in  the  remittitur  irom  this  court  a  new  and 
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further  judgment,  even  for  costs  of  the  appeal  of  that  court. 
If  that  course  were  allowed,  it  would  either  deprive  the 
party  affected  by  such  new  judgment  of  the  right  of  appeal, 
in  regard  to  it,  or  would  authorize  several  successive  appeals 
from  the  supreme  court  to  this  court,  before  the  case  could 
be  remitted  to  the  court  of  original  jurisdiction.  It  has 
been  often  lield  that  no  appeal  from  the  supreme  court  to 
this  court,  can  properly  be  brought  until  that  court,  by  its 
judgment,  has  finally  disposed  of  the  whole  matter  before 
it,  including  the  right  to  costs,  as  well  as  other  rights  of  the 
parties.  Upon  appeal  from  such  judgment,  or  any  part  of 
it,  it  undoubtedly  becomes  the  duty  of  this  court  to  affirm, 
reverse  or  modify  the  whole  judgment,  or  such  part  of  it 
as  may  be  appealed  from,  where  the  appeal  is  only  from  a 
part.  If  the  judgment  of  this  court  fails  to  determine  any 
part  of  the  subject  of  the  appeal,  the  defect  cannot  be  sup- 
plied in  the  court  below. 

It  is  insisted  by  the  respondent's  counsel,  that  the  costs 
of  the  appeal  to  the  supreme  court,  are  given  by  statute  to 
the  prevailing  party,  and  that,  consequently,  that  court  was 
bound  to  include  them  in  its  judgment.  (3  B.  S.  5th  ed. 
905,  §§  19,  20.)  If  the  case  were  within  this  statute,  the 
position  of  the  respondent's  counsel  might  perhaps,  be  cor- 
rect ;  but  the  statute  applies  only  to  appeals  involving  the 
validity  and  proof  of  wills,  and  not  to  cases  like  the  present, 
which  relates  only  to  the  granting  or  withholding  of  letters 
testamentary  upon  a  will,  the  validity  or  execution  of  which 
does  not  appear  by  the  present  record  to  have  been  involved 
in  the  appeal.  In  such  cases,  costs  are  granted  or  refused, 
in  the  discretion  of  the  court.  (3  E.  S.  909,  §  6 ;  Code, 
§  471 ;  22  N.  Y.  422.) 

To  prevent  a  possible  inference  of  an  intention  to  impute 
to  the  supreme  court  a  disposition  to  overstep  its  authority, 
or  to  disregard  in  any  respect  the  judgment  of  this  court, 
it  is  proper  to  say  that  no  such  opinion  is  entertained,  or 
intended  to  be  expressed.  On  looking  at  the  opinion  deliv- 
ered in  the  supreme  court,  and  at  the  report  of  the  decisions 
of  this  court  on  the  former  appeal  (24  N.  Y.  166),  it  appears 
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very  probable  that  other  facts  exist,  not  shown  by  the  pres- 
ent record,  which  might  have  justified  the  judgment  of  the 
supreme  court.  The  transcript  from  the  court  below  is 
obviously  very  defective,  as  it  does  not  conform  to  the  rules 
of  this  court,  or  to  those  of  the  supreme  court,  touching 
such  appeals  (Rule  2,  Court  of  Appeals ;  rule  44,  Supreme 
Court]  ;  but  as  neither  party  has  asked  for  any  amendment 
of  it,  or  any  further  return  (Rule  3,  Court  of  Appeals),  we 
can  only  pronounce  judgment  upon  the  record  as  it  appears 
before  us. 

The  judgment  of  the  supreme  court,  so  far  as  it  is 
appealed  from,  should  be  reversed,  but  without  costs  of  this 
appeal  to  either  party. 

DENIO,  Ch.  J.,  WRIGHT,  DAVIES  and  EMOTT,  Judges,  con- 
curred. 


COUKT  OF  APPEALS. 

DUNCAN    MCGREGOR,    appellant    agt.    JAMES    MCGREGOR, 
respondent. 

Where  an  executor  named  in  a  will,  is  a  native  of  this  state,  though  an  inhabitant 
of  another  state  at  the  time  the  will  is  proved,  he  is  not  an  alien,  and,  there- 
fore, incompetent  to  serve,  within  the  meaning  of  our  statute,  which,  amongst 
other  persons  declared  to  be  incompetent  to  serve  as  executor,  specifies  "  an 
alien  residing  out  of  this  state." 

An  "  alien,"  is  a  person  born  out  of  the  jurisdiction  of  the  United  States,  who 
has  not  since  been  naturalized  under  their  constitution  and  laws. 

The  statute  declares  those  persons  not  competent  to  serve  as  executors,  "who 
upon  proof  shall  be  adjudged  incompetent  by  the  surrogate  to  execute  the 
duties  of  the  trust,  by  reason  of  drunkenness,  improvidence,  or  want  of  under- 
standing." 

And  where  the  surrogate  has  held,  upon  proof  before  him,  that  an  executor  apply- 
ing for  letters  testamentary,  is  not  affected  by  any  of  the  causes  alleged,  and 
that  he  is  not  for  that  reason  incompetent  to  execute  the  duties  of  the  trust, 
this  court  will  not  review  that  adjudication. 

Any  person  appointed  or  named  as  executor  in  a  will,  is  to  be  deemed  competent, 
unless  he  is  declared  incompetent  by  statute  ;  and  it  is  the  duty  of  the  surro- 
gate to  c;rant  letters  to  every  person  named  as  executor  in  a  will,  upon  his 
application,  who  is  not  declared  incompetent  to  serve  by  statute.  He  has  no 
discretion  to  exercise  in  the  matter,  but  must  obey  the  requirements  of  the 
statute,  which  is  the  only  source  of  his  power. 
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June  Term,  1864. 

APPEAL  from  the  judgment  of  the  supreme  court,  affirm- 
ing the  order  of  the  surrogate  granting  letters  testamentary 
to  the  respondent. 

James  McGregor  died  in  February,  1853,  leaving  a  will 
with  a  codicil  annexed,  by  which  three  of  his  sons,  the 
respondent,  the  appellant  and  Gregor,  were  appointed  exe- 
cutors. The  will  was  admitted  to  probate  in  December, 
1855,  after  a  contest  before  the  surrogate.  An  appeal  was 
taken  to  the  supreme  court,  and  from  that  court  to  the  court 
of  appeals,  from  that  order,  and  much  other  litigation  arose 
under  the  will,  delaying  the  issuing  of  letters  testamentary. 
The  testator's  son  Gregor,  died  in  1845.  The  responent,  in 
the  meantime,  had  removed  to  and  become  a  resident  of 
one  of  the  western  states.  He,  in  the  year  1861,  applied 
to  the  surrogate  of  Saratoga  county,  for  letters  testamentary 
to  be  issued  to  him.  The  appellant  appeared,  and  filed  with 
the  surrogate  objections  to  the  granting  of  the  application. 
The  objections  were  fourteen  in  number,  only  three  or  four 
of  which  were  argued  or  insisted  upon  on  this  appeal. 
These  are : 

1.  That  the  applicant  was  a  non-resident  of  this  state, 
and  a  resident  of  the  state  of  Wisconsin  or  Iowa,  and,  there- 
fore, an  alien. 

2.  That  he  had  not  sufficient  understanding,  and  was 
subject  at  times  to  fits  of  mental  aberration,  of  such  a  nature 
as  to  render  him  unfit  and  incompetent,  at  times,  to  perform 
the  duty  of  an  executor. 

3.  His  distant  residence. 

4.  That  by  opposing  the  probate  of   the  will,  he  had 
renounced  the  executorship. 

Much  evidence  was  taken  before  the  surrogate  on  several 
of  the  objections  which  are  now  abandoned.  On  the  sub- 
ject of  the  alleged  mental  aberration,  considerable  testi- 
mony was  taken  before  the  surrogate,  which  it  is  unneces- 
sary to  set  forth,  as  the  appellant's  evidence  is  clearly  insuffi- 
cient to  make  out  a  prima  facie  case,  and  tends  only  to 
prove  that  the  respondent  is  a  man  of  violent  temper,  and 
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given  to  the  use  of  rash  and  violent  language,  when  excited. 
It  was  proved  that  he  resisted  the  admission  of  the  will  to 
probate,  and  his  residence  in  another  state  was  undisputed. 
The  respondent  was  born  in  this  state,  of  which  his  father 
was  a  resident  and  citizen,  and  removed  from  this  to 
another  state,  never  having  resided  out  of  the  United  States. 
The  surrogate,  after  hearing  the  proofs,  overruled  the  object- 
ions, and  granted  the  letters  as  prayed  for,  upon  the  respond- 
ent filing  his  bond  and  taking  the  oath. 

From  that  order  the  appellant  appealed  to  the  supreme 
court  of  the  fourth  district,  where  the  order  was  affirmed, 
and  he  now  appeals  to  this  court. 

GARDNER  STOW,  for  the  appellant. 

WM.  AUGUSTUS  BEACH,  for  the  respondent. 

JOHNSON,  J.  The  first  fourteen  pages  of  the  points  sub- 
mitted by  the  appellant's  counsel,  are  devoted  to  an  argu- 
ment to  establish  the  proposition  that  the  respondent,  by 
reason  of  non-residence  in  this  state,  and  his  residence  in 
another  state  within  the  United  States,  is  an  alien,  and  so 
incompetent  to  serve  as  an  executor  by  statute.  This  propo- 
sition is  so  obviously  erroneous  and  untenable,  that  little 
if  anything  more  than  a  bare  statement  of  it,  is  necessary 
to  its  refutation.  Our  statute,  amongst  other  persons 
declarged  to  be  incompetent  to  serve  as  executor,  specifies 
"  an  alien  residing  out  of  this  state."  Bouvier,  in  his  law 
dictionary,  title  alien,  defines  an  alien  to  be  "  one  born  out 
of  the  jurisdiction  of  the  United  States,  who  has  not  since 
been  naturalized  under  their  constitution  and  laws."  This 
is  the  general  and  popular  understanding  of  the  term,  and 
is  the  sense  in  which  it  is  employed  in  the  statute.  The 
respondent  is  conceded  to  be  a  native  of  this  state,  and 
though  not  an  inhabitant  thereof  at  the  time  the  will  was 
proved,  was  not  an  alien,  and  not  incompetent  on  that  score. 

Upon  the  subject  of  the  incompetence  of  the  respondent, 
by  reason  of  the  alleged  occasional  mental  aberration,  or 
general  want  of  understanding,  it  is  enough  to  say  that  he 
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has  been  adjudged  otherwise  by  the  surrogate.  The  statute 
declares  those  not  competent  to  serve,  "  who,  upon  proof, 
shall  be  adjudged  incompetent  by  the  surrogate  to  execute 
the  duties  of  the  trust,  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding."  The  surrogate  has  held 
upon  the  proof  before  him,  that  the  understanding  of  the 
respondent  is  not  affected  by  any  of  the  causes  alleged,  and 
that  he  is  not  for  that  reason  incompetent  to  execute  the 
duties  of  the  trust.  An  examination  of  the  proof  before 
the  surrogate,  will  show  that  there  is  no  reasonable  pretense 
for  saying  that  any  error  has  been  committed  in  this  respect. 
Residence  out  of  the  state  does  not  disqualify,  unless  the 
person  is  an  alien,  and  the  distance  of  his  residence  in  no 
respect  affects  his  competence  to  serve.  If  the  applicant  is 
a  non-resident  of  the  state,  he  is  not  entitled  to  letters  until 
he  has  executed  the  requisite  bond,  which  has  been  done  by 
the  respondent  in  this  case.  There  is  no  reason  whatever, 
for  claiming  that  the  respondent  has  renounced  his  appoint- 
ment. The  letters  in  question  have  been  granted  at  his 
express  request,  and  after  the  most  determined  and  strenu- 
ous opposition.  It  is  not  pretended  that  he  has  executed 
any  instrument  in  writing  to  that  effect,  nor  that  his  renun- 
ciation has  been  declared  or  decreed  by  the  surrogate, 
according  to  the  provisions  of  the  statute.  There  is  no 
authority  for  the  position  that  offering  the  probate  of  a  will 
finally  admitted  to  probate,  and  favoring  the  probate  of 
another  instrument  as  the  will,  which  is  rejected,  is  in  law  a 
renunciation.  No  statute  or  court  has  so  declared,  and  the 
acts  themselves  have  no  relation  whatever  to  the  question 
of  the  acceptance  or  renunciation  of  the  appointment,  after 
the  will  has  been  proved. 

The  statute  (2  R.  S.  69,  §  1),  makes  it  the  duty  of  the 
surrogate,  when  any  will  of  personal  estate  shall  have  been 
admitted  to  probate,  to  issue  letters  testamentary  thereon 
to  the  persons  named  therein  as  executors,  if  they  are  by 
law  competent  to  serve  as  such.  It  then  provides  who  shall 
be  deemed  incompetent  to  serve  as  an  executor.  I  am  of 
the  opinion  that  any  person  appointed  or  named  as  execu- 
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tor  in  a  will,  is  to  be  deemed  competent,  unless  he  is  declared 
incompetent  by  statute,  and  that  it  is  the  duty  of  the  surro- 
gate to  grant  letters  to  every  person  named  as  executor  in 
a  will,  upon  his  application,  who  is  not  declared  incompe- 
tent to  serve  by  statute.  He  has  no  discretion  to  exercise 
in  the  matter,  but  must  obey  the  requirements  of  the  statute, 
which  is  the  sole  source  of  his  power.  To  allow  surrogates 
to  invent  new  causes  of  disqualification,  and  add  to  those 
prescribed  by  statute,  would  be  conferring  novel  and  dan- 
gerous powers  upon  these  officers  of  special  and  limited 
jurisdiction.  But  in  any  view  of  the  case,  the  respondent 
was  clearly  competent  to  serve  as  executor,  and  having 
applied  for  letters  in  pursuance  of  his  appointment  by  the 
will,  the  surrogate  had  no  right  to  refuse  them.  The  appeal 
seems  to  me  to  be  entirely  without  merit. 

The  judgment  of  the  supreme  court  is  therefore  right, 
and  should  be  affirmed. 

Affirmed. 


COUKT  OF  APPEALS. 

GABKIEL  DISSOSWAY,  respondent  agt.  JOSEPH  C.  WINANT, 

appellant. 

The  affirmance,  by  referees,  of  an  order  of  commissioners  of  highways,  laying 
out  a  public  highway,  gives  the  referees  a  prima  facie  right  to  recover  their 
fees  of  the  appellant ;  and  the  enforcement  of  this  right  is  not  in  any  sense  the 
execution  of  the  order  ;  consequently  such  right  is  not  suspended  Dy  the  suing 
out  of  a  certiorari,  upon  such  order,  to  the  supreme  court. 

The  statute  gives  to  each  referee  two  dollars  for  every  day  employed  in  the  hear- 
ing and  decision  of  such  appeal  or  appeals.  And  where  there  are  several  appeals 
taken  by  different  persons  from  the  same  order  of  the  commissioners,  which 
are  all  heard  at  the  same  time,  the  referees  are  entitled  to  two  dollars  for  each 
day  occupied  in  the  hearing,  as  of  one  appeal  only — not  two  dollars  a  day  as 
against  each  appellant,  separately. 

It  is  undoubtedly  consistent  for  the  referees  to  give  each  appellant  a  separate 
hearing,  in  which  event  each  would  be  liable  for  the  time  occupied  in  his  par- 
ticular appealj  although  the  question  was  the  same  in  all. 

Where  all  the  appeals  are  heard  as  one,  all  the  appellants  are  to  be  regarded  as 
the  party  appealing,  and  all  jointly  liable  to  pay  the  referees'  fees.  Conse- 
quently, where  the  referees  in  such  case  bring  an  action  against  one  of  the 
appellants  severally,  for  their  fees,  the  action  cannot  be  sustained,  where  the 
defendant  sets  up,  in  his  answer,  the  non-joinder  of  the  other  appellants. 
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June  Term,  1859. 

THE  respondent  applied  to  the  commissioners  of  high- 
ways of  the  town  of  "Westfield,  Richmond  county,  to  lay  out 
a  highway  in  said  town. 

Said  highway  was  laid  out  by  the  commissioners,  and  the 
appellant  and  three  others,  brought  separate  appeals  from 
the  entire  order,  to  the  county  judge  of  the  county  ;  referees 
were  appointed,  and  the  four  appeals  were  heard  together 
by  them,  the  appellants  all  appearing  by  the  same  counsel. 

The  referees  affirmed  the  order  of  the  commissioners—- 
charged two  dollars  a  day  to  each  appellant,  for  sixteen 
days  running,  in  hearing  the  appeals,  that  being  the  time 
occupied,  and  assigned  their  claim  to  the  plaintiff,  who 
brought  this  action  against  the  defendant  to  recover  ninety- 
six  dollars,  that  being  two  dollars  a  day  to  each  commis- 
sioner. 

The  plaintiff  recovered,  and  after  affirmance  of  the  judg- 
ment by  the  general  term,  the  defendant  appealed  to  this 
court. 

The  appellant  after  affirmance  of  the  order,  sued  out  a 
certiorari  to  the  supreme  court,  which  was  pending  undeter- 
mined, at  -the  time  of  the  trial.  The  defendant,  in  his 
answer,  insisted  upon  the  non-joinder  of  the  other  appel- 
lants as  a  defense. 

W.  G.  CHOATE,  for  respondent. 

M.  HALE  and  S.  HAND,  for  appellant. 

GROVER,  J.  The  counsel  for  the  appellant  insists  that 
the  pendency  of  the  certiorari  suspends  the  right  of  the 
referees  to  collect  their  fees  from  the  appellants  until  its 
determination,  and  cites  in  support  of  the  position  authori- 
ties showing  that  a  certiorari  stays  the  execution  of  orders 
in  certain  special  proceedings. 

The  statute  (Laws  of  1847,  chap.  455,  §  9),  provides  that 
when  the  order  appealed  from  shall  be  affirmed,  the  fees  of 
the  referees  shall  be  paid  by  the  appellant,  and  in  case  of  a 
reversal,  by  the  county. 
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The  affirmance  of  the  order  by  the  referees,  gave  them  a 
prima  facie  right  to  recover  their  fees  of  the  appellant,  and 
the  enforcement  of  this  right  is  not  in  any  sense  the  execu- 
tion of  the  order.  Consequently,  this  right  is  not  suspended 
by  suing  out  the  certiorari.  The  referees  had  the  right  to 
assign  this  demand,  the  same  as  any  other,  and  the  assignee 
can  maintain  an  action  for  its  recovery  in  his  own  name. 

It  appears  from  the  opinion  of  the  general  term,  that  the 
court  held  that  the  referees  could  only  recover  two  dollars 
a  day  each,  for  time  spent  in  hearing  all  the  appeals,  and 
were  not  entitled  to  recover  this  sum  from  each  appellant. 
In  this  conclusion  I  think  the  court  was  clearly  right.  The 
language  of  section  9  (supra)  is,  that  each  referee  shall  be 
entitled  to  receive  two  dollars  for  every  day  employed  in  the 
hearing  and  decision  of  such  appeal  or  appeals.  The  only 
compensation  the  referees  are  entitled  to  is  that  given  by 
statute,  and  it  is  manifest  that  the  statute  only  gives  to  a 
referee  two  dollars  for  each  day  employed  in  hearing  the 
appeals. 

If  this  required  any  additional  argument,  that  would  be 
found  in  the  fact  that  all  th^se  appeals  presented  the  same 
question,  and  must  all  be  decided  in  the  same  way,  and  that 
nothing  was  or  could  be  pertinent  to  the  determination  of 
one,  that  was  not  equally  applicable  to  all.  The  same 
referees  must  of  necessity  dispose  of  all  the  appeals.  '  As 
above  remarked,  the  general  term  so  decided,  but  further 
held,  that  each  appellant  was  jointly  and  severally  bound, 
under  the  facts  of  this  case,  to  pay  the  entire  fees  of  the 
referees,  and  that,  therefore,  the  judgment  of  ninety-six 
dollars  in  favor  of  the  plaintiff,  must  be  affirmed,  notwith- 
standing the  appellant  in  his  answer  had  set  up  the  non- 
joinder of  the  other  appellants. 

In  this  latter  conclusion  I  think  the  court  erred.  It  was 
undoubtedly  consistent  for  the  referees  to  give  each  appel- 
lant a  separate  hearing,  in  which  event  each  would  be  liable 
for  the  time  occupied  in  the  hearing  of  his  particular  appeal, 
although  the  question  was  the  same  in  all. 

It  will  be  seen  from  the  statute,  that  an  appeal  is  given  to 


NEW  YOEK  PRACTICE  REPORTS. 


Dissosway  agt.  Winant. 


any  one  conceiving  himself  aggrieved  by  the  determination 
of  the  commissioners.  The  appellants  may  be  very  numer- 
ous. 

The  language  of  the  statute  is,  that  the  referees  shall,  in 
case  the  determination  of  the  commissioners  be  affirmed, 
be  paid  by  the  parties  appealing. 

In  the  present  case,  where  all  the  appeals  were  heard  as 
one,  I  think  the  construction  of  the  statute  is,  that  all  the 
appellants  are  to  be  regarded  as  the  party  appealing,  and 
all  jointly  liable  to  pay  the  fees. 

The  general  term  must  have  adopted  this  conclusion,  for 
they  held  that  all  were  jointly  liable.  The  result  would  be 
the  same  if  the  joint  liability  was  deduced  from  the  fact  that 
by  the  assent  of  the  appellants,  all  were  heard  together  as 
one  appeal. 

.  This  would  make  all  jointly  liable.  But  how  is  a  several 
liability  for  the  whole  fees  created  ?  Clearly  not  upon  the 
latter  ground  ;  for  when  several  unite  in  employing  the  ser- 
vices of  others,  where  they  have  a  common  interest,  a  joint 
but  not  several  liability  to  pay  the  compensation  is  created, 
whether  the  amount  of  compensation  is  fixed  by  law  or  not. 

A  several  liability  for  the  payment  of  all  the  fees  cannot 
be  based  upon  the  statute,  for  that  makes  each  appellant 
liable  for  the  payment  of  the  fees  of  hearing  his  own  appeal, 
but  no  liability  for  the  hearing  of  the  appeal  of  any  other. 

It  cannot,  I  think,  be  held  that  all  the  fees  accrued  for 
hearing  the  defendant's  appeal,  and  none  for  hearing  the 
other  three,  for  this  would  place  it  in  the  power  of  the 
referees  to  compel  any  one  of  the  four  to  pay  all  the  fees, 
without  any  remedy  against  the  others.  My  conclusion  is, 
that  in  the  present  case  the  appellants  were  jointly  but  not 
severally  liable  for  the  fees,  and  that,  therefore,  the  non- 
joinder of  the  otfhers  was  an  available  defense. 

If  wrong  in  this,  and  there  is  any  several  liability,  that 
can  only  extend  to  the  proportion  devolving  upon  each, 
which  in  the  absence  of  proof  would  be  one  quarter. 

It  will  be  the  proper  time  to  determine  questions  arising 
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when  separate  appeals  form  portions  of  the  order  have  been 
taken,  when  such  a  case  is  before  the  court. 

The  judgment  appealed  from  should  be  reversed  and  a 
new  trial  ordered,  costs  to  abide  the  event. 


COURT  OF  APPEALS. 

PETER  W.  ENDERS,  and  others  agt.  ADAM  STERNBERGH,  and 

others. 

To  make  the  statute  of  limitations  by  adverse  possession  applicable,  on  a  motion 
for  a  non-suit,  in  an  action  of  ejectment,  there  must  be  evidence  of  adverse 
possession,  and  such  evidence  must  be  substantially  uncontradicted,  or  so 
greatly  preponderant  as  to  overthrow  a  verdict  rendered  in  opposition  to  it. 

A  deed  or  will  appearing  to  be  of  the  age  of  thirty  years,  may  be  given  in  evi- 
dence without  proof  of  execution  or  possession,  if  such  account  of  it  be  given  as 
may,  under  the  circumstances,  be  reasonably  expected,  and  will  afford  the  pre- 
sumption that- it  is  genuine. 

Secondary  evidence  may  be  given  of  a  will,  by  the  introduction  of  a  copy,  or 
otherwise,  where  it  is  shown  that  the  original  has  been  accidentally  lost  or 
destroyed,  without  the  fault  of  the  party  offering  it,  although  such  will  was 
one  which,  from  age  or  other  circumstances,  proved  itself,  instead  of  being 
authenticated  by  ordinary  proof  of  its  execution. 

Where  offered  evidence  has  been  rejected  on  the  trial,  it  is  to  be  presumed  that 
such  proposed  evidence  would  have  been  given,  if  allowed  by  the  court. 

June  Term,  1864. 

THIS  is  an  appeal  by  the  defendants  from  a  judgment  in 
favor  of  the  plaintiffs,  rendered  in  an  action  of  ejectment, 
tried  before  Justice  DEODATUS  WRIGHT  and  a  jury,  at  the 
Schoharie  circuit,  in  June,  1857.  The  recovery  was  for  sixty 
acres  of  land  in  Morris  and  Coeyman's  patent,  lying  in  the 
town  and  county  of  Schoharie.  The  plaintiffs  are  children 
of  Catharine  and  Elizabeth  Enders,  who  were  grand-chil- 
dren of  Lambert  Sternbergh  (1st),  who  died  in  1765,  and 
children  of  his  son  Adam,  who  died  in  1764.  The  latter  left 
three  children,  Lambert  (2d),  and  said  Elizabeth  and  Catha- 
rine, and  left  also  a  will,  claimed  to  cover  the  premises  in 
question,  in  which  he  devised  an  estate  for  life  to  his  son 
Lambert  (2d),  with  remainder  over  to  his  daughters  Eliza- 
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beth  and  Catharine.  Under  this  will  the  plaintiffs  claim  title 
to  the  premises  in  question.  Lambert  (2d)  died  in  1829, 
leaving  a  son  Adam,  who  has  two  sons,  John  and  Lambert, 
and  the  three  latter  are  the  defendants  in  the  suit. 

They  claim  title  to  the  premises  under  their  father  and 
grand-father,  Lambert  (2d),  under  an  alleged  will  of  Lam- 
bert (1st),  sometimes  called  the  patentee,  devising  the  prem- 
ises in  question,  as  is  alleged,  to  his  said  grand-son,  Lambert 
(2d).  The  latter  also  claimed  title  by  deed  from  one  Adam 
(sometimes  called  "  crazy  Adam  ")  Sternbergh,  of  the  17th 
May,  1785,  the  latter  being  the  eldest  son  of  Jacob  Stern- 
bergh, who  was  himself  the  eldest  son  of  Lambert  (1st). 
The  defendants  claimed  that  if  their  title  failed  under  the 
will  of  Lambert,  the  patentee,  they  could  still  trace  a  suc- 
cessful title  to  themselves  under  the  deed  of  crazy  Adam, 
who,  it  was  claimed,  in  default  of  a  will,  was  entitled  to  the 
premises  by  descent,  under  the  laws  of  primogeniture.  The 
plaintiffs  claimed  that  there  was  no  sufficient  evidence  of 
any  seizin  in  the  premises  in  Lambert  (Is),  at  all,  or  that 
his  son  Adam,  the  testator,  under  whom  they  claimed,  ever 
derived  his  title  from  his  father,  Lambert,  the  patentee. 
Lambert  (1st)  had  other  sons,  Abram,  the  father  of  Eliza- 
beth Enders,  one  of  the  witnesses  in  the  case,  and  Nicholas 
and  David,  executors  of  his  alleged  will ;  the  latter,  David, 
also  having  children,  Henry,  Philip  and  Peter,  one  of  whom 
(Philip)  had  a  daughter  Christina,  wife  of  Caleb  Carpenter, 
the  latter  being  also  a  witness  in  the  case,  and  who,  at  the 
instigation  of  his  wife  or  her  uncle,  burnt  up  (in  1844  or 
1846)  the  old  will  of  Lambert  (1st),  under  an  apprehension 
that  it  would,  if  discovered,  endanger  their  title  to  a  portion 
of  the  real  estate  of  Lambert,  the  elder,  of  which  they  were 
in  possession. 

One  of  the  leading  questions  in  the  case  arose  upon  the 
exclusion  by  the  judge,  at  the  trial,  of  copies  of  this  will ; 
one  of  which  had  been  made  by  Carpenter,  some  ten  or 
twelve  years  before  the  time  he  burned  it ;  he  having  received 
from  his  wife,  and  had  in  hie  possession  the  original  some 
seven  or  eight  years,  from  about  the  period  of  his  marriage. 
Vox.  XXXITL  30 
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Another  in  the  handwriting  of  General  Gebhard  (who  was 
dead),  purporting  to  have  been  copied  27th  December,  1829. 
A  third  in  the  handwriting  of  Harmanus  Bouck,  who  died 
in  1831  or  1832.  A  portion  of  this  will,  alleged  to  embrace 
the  premises  in  question,  was  also  copied  in  the  aforesaid 
deed  of  crazy  Adam  to  Lambert  Sternbergh  (2d),  which  also 
referred  to,  and  corresponded  with  the  date  of  the  will  in 
question.  A  motion  for  nonsuit  was  made  in  the  case,  upon 
the  ground  that  the  suit  having  been  commenced  the  28th 
November,  1853,  more  than  twenty  years  had  elapsed  since 
the  death  of  Lambert  (2d),  which  took  place  in  1829,  and, 
therefore,  the  plaintiffs'  right  was  barred  by  the  statute  of 
limitations. 

The  plaintiffs  offered  several  depositions  in  evidence,  taken 
on  commission,  the  reading  of  which  was  objected  to,  on 
the  ground  that  it  did  not  appear  thereby  that  the  orders 
for  the  commissions  had  been  filed  in  the  office  of  the  county 
clerk,  or  the  clerk  of  this  court.  The  objections  were  over- 
ruled, .and  the  defendants  excepted.  Certified  copies  of  these 
papers  are  now  produced,  showing  that  they  were  duly  filed. 
Exceptions  were  taken  to  the  charge  of  the  judge,  and  to 
his  refusal  to  charge  in  several  particulars,  which,  so  far  as 
they  are  material,  will  be  hereafter  noticed. 

Much  evidence  was  given  on  the  part  of  the  plaintiffs,  of 
the  parol  declarations  of  Lambert  (2d),  during  the  time  he 
was  in  the  possession  of  the  premises,  tending  to  show  that 
he  had  but  a  life  estate  in  the  premises  in  question,  most  of 
which  was  objected  to  by  the  defendants  as  incompetent, 
and  exceptions  were  taken  to  its  admission. 

Similar  declarations  of  the  defendants  themselves,  were 
also  introduced  in  evidence.  It  was  met  by  counter  testi- 
mony on  the  part  of  the  defendants,  of  Lambert's  declara- 
tions, tending  to  show  that  he  claimed  an  absolute  title  in 
fee.  The  other  material  facts  of  the  case  sufficiently  appear 
in  the  opinion  of  the  court. 

The  supreme  court  at  general  term,  denied  a  new  trial, 
and  judgment  having  been  entered  for  the  plaintiffs,  the 
defendants  appealed  therefrom  to  this  court. 
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AMASA  J.  PAEKEK,  for  the  defendants,  appellants. 
LYMAM  TEEMAIN,  for  the  plaintiffs,  respondents. 

HOGEBOOM,  J.  The  nonsuit  was  properly  refused,  irre- 
spective of  the  question  .whether  the  limitation  applicable 
to  the  case  was  twenty  or  twenty-five  years.  To  make  the 
limitation  applicable  at  all  on  such  a  motion,  there  must 
have  been  evidence  of  adverse  possession,  and  that  evidence 
must  have  been  substantially  uncontro verted,  or  so  greatly 
preponderent  as  to  overthrow  a  verdict  rendered  in  opposi- 
tion to  it.  To  justify  the  defense  of  adverse  possession,  the 
possession  must  appear  to  have  not  only  been  adverse,  but 
continually  and  uninterruptedly  so.  (Colvin  agt.  Burnett, 
17  Wend.  55  ;  Brant  agt.  Ogden,  1  Johns.  156.)  There  was 
much  evidence  to  show,  by  the  declarations  of  Lambert,  that 
it  was  not  of  that  character,  but  was  consistent  with  the 
plaintiffs'  title.  This  evidence  was  proper  at  least  to  char- 
acterize the  possession,  if  not  to  control  the  title. 

There  was  also  evidence  of  the  defendants'  own  admission 
of  a  similar  character.  It  was,  therefore,  a  proper  matter 
for  the  jury  to  determine,  and  furnishes  an  effectual  answer 
to  the  motion  for  a  nonsuit.  (Pitts  agt.  Wilder,  1  Comst. 
525  ;  Hunter  agt.  Trustees  of  Sandy  Hill,  6  Hill,  507.) 

I  think,  however,  one  or  more  copies  of  the  will  of  Lam- 
bert, the  patentee,  was  erroneously  rejected.  By  that  will, 
three  hundred  acres  of  land  (which  there  was  evidence  to 
show  covered  the  premises  in  question)  were  given  to  his 
grand-son,  Lambert  Sternbergh,  under  whom  the  defendants 
claim. 

This  will,  if  it  had  been  produced,  would  have  been  admis- 
sible without  proof,  as  an  ancient  paper.  It  was  regular 
upon  its  face ;  that  is,  apparently  executed  with  legal  for- 
mality. It  bore  date  on  the  7th  of  January,  1765  ;  the  tes- 
tator died  in  the  same  year  ;  it  was  "  an  old,  ancient  paper 
from  its  looks;  it  was  rolled  up;  the  paper  was  coarse; 
looked  as  if  it  had  been  folded ;  it  was  worn ;  ink  and 
all  looked  old  ;  coarse  handwriting."  It  was  found  among 
the  descendants  of  the  testator,  in  the  possession  of  a 
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family  whose  ancestor  was  an  executor  named  in  the  will ; 
referred  to  names  and  places  consistent  with  the  other  tes- 
timony in  the  case  ;  was  handed  down  in  the  family,  accord- 
ing to  the  family  tradition,  from  the  executor  himself,  he 
being  also  a  devisee  in  the  will ;  and  there  was  evidence  to 
show  claim  of  title  and  actual  possession,  corresponding 
with  the  provisions  of  the  will. 

If  this  last  particular,  possession  in  accordance  with  the 
will,  is  sustained  by  the  evidence,  as  I  think  it  clearly  is,  for 
the  possession  of  the  defendants  themselves,  in  addition  to 
that  of  other  parties,  may  be  said  to  be  of  that  character ; 
then,  according  to  all  the  authorities,  it  would  have  been 
admissible  without  proof  of  execution.  (Jackson  agt.  Lara- 
way,  3  Johns.  Cases,  283  ;  Jackson  agt.  Chrismen,  4  Wend. 
277.) 

But  it  never  was  absolutely  indispensable  that  possession, 
in  strict  accordance  with  the  terms  of  the  instrument,  should 
be  shown,  to  entitle  the  paper  to  admission  as  an  ancient 
paper.  If  it  were  so,  many  a  title  would  be  destroyed.  Nor 
is  it  possible  to  trace  possession  back  beyond  the  knowledge 
of  living  men,  except  by  tradition  or  hearsay,  or  by  the 
intrinsic  probabilities  of  the  case,  and  the  consistency  of 
existing  facts  with  such  prior  possession.  Mere  efflux  of 
time  will  not  make  it  admissible  without  proof.  But  aside 
from  this,  any  circumstances  which  go  to  confirm  the  genu- 
ineness or  authenticity  of  the  document,  make  it  admissible 
in  evidence.  It  "  must  be  corroborated  by  possession  or 
other  circumstances."  (Jackson  agt.  Luguere,  5  Cow.  221 ; 
Jackson  agt.  Laraway,  3  Johns.  Cases,  283 ;  Starkie  agt. 
Bowen,  6  Barb.  114.  115.) 

A  deed  appearing  to  be  of  the  age  of  thirty  years,  may 
be  given  in  evidence  without  proof  of  execution  or  posses- 
sion, if  such  account  of  it  be  given  as  may,  under  the  cir- 
cumstances, be  reasonably  expected,  and  will  afford  the  pre- 
sumption that  it  is  genuine.  (3  Johns.  Cases,  283  ;  Hewlett 
agt.  Cook,  7  Wend.  371 ;  disapproving  dictum  of  KENT,  J.  in 
Jackson  agt.  Blaashan,  1  Johns.  298 ;  see  also  Bogardus  agt. 
Trinity  Church,  4  Sandf.  Ch.  623 ;  Greenl.  Ev.  §  114,  note  3.) 


NEW  YOBK  PEACTICE  EEPOKTS.       459 

Enders  agt.  Sternbergh. 

It  is  said  that  there  was  no  evidence  that  the  will,  or  any 
of  the  copies,  was  thirty  years  old.  This  is  an  entire  mis- 
take. The  paper  itself,  if  an  original  (and  to  some  extent 
also  if  a  copy),  bearing  upon  its  face  the  marks  of  age  and 
authenticity,  contains  intrinsic  evidence  of  the  time  of  its 
execution,  more  or  less  strong,  according  to  circumstances. 

The  date  of  the  paper,  if  resembling  the  residue  of  its 
contents,  and  not  appearing  to  be  altered  or  interpolated, 
or  otherwise  spurious,  is  of  itself  a  circumstance  of  some 
strength  to  show  the  period  of  its  execution,  inasmuch  as  a 
suspicion  of  its  genuineness  is  not  to  be  unreasonably 
indulged.  But  in  this  case  there  was  positive  evidence  of 
its  antiquity.  A  deed  of  Adam  Sternbergh,  introduced  in 
evidence,  and  not  disputed  to  have  been  executed  in  1785, 
and  recorded  as  early  as  1786,  contains  an  extract  from  this 
will,  and  refers  to  it  by  its  date,  showing,  of  course,  its 
existence  at  a  prior  period.  One  of  the  copies  is  proved  to 
have  been  in  the'handwriting  of  Harmanus  Bouck,  a  lawyer, 
who  died  in  1831  or  1832,  twenty-five  or  twenty-six  years 
before  the  trial,  and  was  out  of  practice  some  years  before 
his  death ;  another  copy,  made  from  the  last  by  General 
Gebhard,  purports  to  have  been  made  on  the  27th  of  Decem- 
ber, 1829.  Still  another  copy,  an  exact  copy,  and  the  most 
important  of  all,  was  made  by  Caleb  Carpenter  from  the 
original,  between  the  time  it  went  into  his  possession,  nine- 
teen years  before  the  trial,  and  seven  or  eight  years  after- 
wards, while  it  was  in  his  possession.  This  witness  (and 
his  wife  corroborates  him)  describes  the  original  will  itself, 
and  gives  such  particulars  of  its  appearance  and  apparent 
genuineness  as,  I  think,  clearly  entitles  it  to  be  used  in  evi- 
dence, if  its  contents  could  be  shown.  I  know  of  no  rule 
of  law  which  absolutely  requires  the  evidence  of  genuine- 
ness and  authenticity  to  be  determined  by  inspection  before 
a  court  and  jury,  instead  of  competent  proof  from  persons 
who  had  seen  it — its  non-production  being  sufficiently 
accounted  for. 

If  then  the  paper  itself,  if  produced,  would  be  admissible, 
is  not  evidence  of  its  contents  admissible  in  case  it  be  lost 
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or  destroyed  ?  I  am  not  aware  of  any  exception  to  the  rule 
except  this,  that  if  the  paper  be  purposely  destroyed  by  a 
party  having  an  interest  in  its  contents,  he  shall  not  be  per- 
mitted to  substitute  secondary  evidence,  because  the  willful 
destruction  of  the  more  reliable  witness,  tends  to  throw  sus- 
picion upon  the  verity  and  authenticity  of  the  inferior  evi- 
dence. (Riggs  agt.  Tayloe,  9  Wheat.  483  ;  Blade  agt.  Noland, 
12  Wend.  473 ;  2  Cow.  &  Hill's  Notes,  1206.) 

Further  than  this,  I  am  not  aware  that  the  rule  has  ever 
been  carried.  Innocent  parties  should  not  suffer  from  the 
indiscretion  or  wickedness  of  others,  with  whom  they  have 
no  connection,  and  of  whose  acts  they  have  no  knowledge. 
I  do  not  discover  anything  tending  to  cast  suspicion  on  the 
defendants,  as  having  been  in  any  way  connected  with,  or 
cognizant  of  the  destruction  of  this  paper.  The  established 
rule,  therefore,  applies,  that  the  next  best  evidence  is  to  be 
admitted.  (Fetlierly  agt.  Waggoner,  11  Wend.  599.) 

The  secondary  evidence,  if  in  its  nature  admissible,  was 
of  the  most  satisfactory  character.  It  was  in  writing,  and 
sworn  to  be  an  exact  copy.  A  second  copy,  differing,  how- 
ever in  the  name  of  one  of  the  subscribing  witnesses,  was 
also  produced  ;  but  whether  copied  from  the  original,  does 
not  appear.  A  third  copy,  which,  though  copied  from  the 
last  preceding  copy,  was  in  all  respects  like  the  first  copy, 
was  also  produced. 

These  were  all  alike,  except  in  the  single  particular  above 
mentioned,  and  coincide  also  in  point  of  date  and  contents 
with  the  extract  from  the  will  contained  in  the  deed  of  crazy 
Adam,  of  1785. 

The  first  being  proved  to  have  been  taken  from  the  origi- 
nal, was  entitled  to  very  high  consideration  as  evidence,  and, 
as  it  seems  to  me,  was  clearly  admissible.  I  think  it  is  no 
sufficient  answer  to  this  to  say  this  is  dangerous  evidence. 
Like  all  secondary  evidence,  it  is  not  equally  satisfactory  or 
safe  with  that  of  the  original  paper ;  but  it  would  invade  a 
perfectly  well  settled  rule  of  law,  and  in  many  cases  operate 
most  oppressively,  to  withdraw  it  entirely  from  the  consid- 
eration of  the  jury. 
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Nor  do  I  think  we  are  authorized  to  say  that  the  exclusion 
of  this  evidence  was  not  injurious  to  the  defendants.  How 
qan  we  know  this  ?  and  what  is  the  legitimate  inference, 
when  the  foundation  stone  of  one  of  two  distinct  defenses 
is  thus  abruptly  removed  ?  To  say  that  the  defendants  have 
another  equally  strong  defense,  if  either  were  available,  is 
to  make  an  assumption  which  the  jury,  it  is  quite  possible, 
were  not  prepared  to  sanction.  The  other  defense  was 
founded  upon  the  deed  of  crazy  Adam.  It  may  be  that 
they  concluded  that  a  deed  from  crazy  Adam  did  not  confer 
a  title  altogether  sound,  especially  as  one  of  the  witnesses 
testified  that  one  of  the  defendants  informed  him  that  crazy 
Adam  was  not  considered  competent  to  transact  business. 
Further,  the  will  and  the  deed  support  and  corroborate  each 
other  in  regard  to  the  defense  founded  on  the  deed.  There 
being  evidence  to  show  there  was  a  ivill,  it  was  proper,  if 
not  necessary,  that  that  will  should  be  produced  ;  and  being 
produced,  and  claimed  to  confer  only  an  estate  for  life,  the 
two  together  concur  to  give  character  and  strength  to  the 
title  set  up  under  them,  on  the  part  of  the  defendants.  Be- 
sides, this  case  comes  up  on  exceptions,  and  it  is  nearly  a 
universal  rule,  that  material  evidence  erroneously  admitted, 
or  excluded  upon  exception,  requires  a  new  trial,  and  that 
we  are  not  permitted  to  speculate  upon  the  probable  effect 
of  the  error  upon  the  final  result.  (Dresser  agt.  Ainstuorth, 
9  Barb.  619  ;  Worrall  agt.  Parmalee,  1  Comst.  519.) 

It  does  not  belong  to  the  judge  at  the  trial  to  reject  one 
of  two  good  defenses  which  the  party  may  offer,  especially 
when  he  does  not  put  his  decision  on  any  such  ground,  nor 
indicate  to  the  jury  his  opinion  on  the  other  branch  of  the 
case.  The  party  has  a  right  to  take  his  chances  before  the 
jury  on  both,  and  it  is  dangerous  for  a  court  of  review  to 
indulge  in  conjectures  as  to  the  probable  non-prejudice  to 
a  party  of  the  exclusion  of  an  instrument  of  evidence  vital 
to  one  branch  his  defense.  There  would  be  more  plausi- 
bility in  this  aspect  of  the  case,  if  we  could  see  that  the 
judge  at  the  trial  had  distinctly  charged  that  the  defendants, 
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if  entitled  to  succeed  at  all,  were  entitled  to  a  verdict  of  the 
jury  under  the  deed  from  crazy  Adam. 

Again,  the  will  appears  to  have  been  an  important  item 
of  evidence,  to  rebut  the  presumption  of  a  deed  relied  on 
by  the  judge  in  his  charge,  from  Lambert  to  Adam.  This 
was  material  evidence  on  that  point. 

I  think  further,  that  if  the  exclusion  of  the  will  at  the  trial 
was  upon  the  ground  (as  it  manifestly  was  not)  that  the 
defendants  had  another  substantial  ground  of  defense,  such 
ground  should  have  been  (as  it  was  not)  stated  by  counsel, 
and  sustained  by  the  judge,  as  a  legitimate  objection  to  the 
testimony.  The  parties  could  then  have  distinctly  taken 
their  exceptions  to  such  a  ruling,  and  distinctly  prepared 
themselves  for  other  grounds  of  defense. 

Again,  it  is  said  that  the  rejection  of  this  evidence  was 
of  no  moment,  for  the  further  reason  that  the  will,  omitting 
words  of  inheritance,  gave  only  a  life  estate  to  Lambert  (2d), 
waiving  the  question  whether  the  will  conferred  a  fee  or  a 
life  estate  only  on  Lambert  (2d),  (which  is  not  without 
embarrassment,  for  the  will  purports  to  dispose  of  all  the 
testator's  temporal  estate,  and  there  is  no  residuary  clause 
giving  the  remainder  of  this  estate  to  any  other  person).  I 
think  it  cannot  be  said  this  evidence  was  unimportant,  for 
the  following  reasons  : 

1.  If  it  showed  a  life  estate  in  Lambert  (2d),  it  was  proper 
to  show  that  fact  as  introductory  to,  and  in  connection  with, 
other  evidence  on  which  a  complete  defense  was  to  rest. 
Thus  it  was  competent  to  show  it  in  connection  with  the 
deed  from  crazy  Adam,  which  evidence  it  corroborated  and 
supported. 

2.  It  tended  to  show  title,  out  of  Adam,  the  son  of  the  tes- 
tator, on  whom  (Adam)  the  plaintiffs  relied  as  the  source  of 
their  own  title.     Adam  died  before  his  father,  Lambert,  and 
if  Lambert  was  seized  and  died  in  possession  of  the  prem- 
ises, of  which  there  was  much,  not  to  say  conclusive  evi- 
dence, proof  of  Lambert's  will,  carrying  away  the  estate 
from  Adam,  and,  of  course,  from  his  devisees,  would  be  a 
very  material  link  in  the  chain  of  defendants'  evidence  ;  and 
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whether  it  showed  an  estate  in  fee  in  Lambert  (2d),  was  not 
so  material  as  that  it  showed  title  out  of  the  plaintiffs. 

If  Lambert  (1st)  died  in  possession,  owning  the  premises, 
then  the  only  way  in  which  the  plaintiffs  could  claim  would 
be  as  his  heirs-at-law.  But  defendant  Adam  (as  well  as 
numerous  other  persons),  was  also  (in  such  case)  his  heir-  at- 
law,  and  the  parties  would  be  tenants  in  common,  and  the 
plaintiffs  would  not  be  entitled  to  recover  at  all  without 
showing  an  ouster  by  their  co-tenants,  which  would  not  be 
presumed ;  and  if  they  did  recover,  would  be  entitled  to 
only  a  fractional  proportion  of  the  premises,  instead  of  the 
entire  tract  which  they  in  fact  recovered  at  the  trial.  More- 
over, I  think  so  narrow,  and  far  from  obvious  ground  for 
the  exclusion  of  apparently  proper  evidence,  should  have 
been  mentioned  at  the  trial,  to  the  end  that  the  party  ruled 
against  might  have  an  opportunity  to  obviate  the  objection 
by  other  evidence. 

Again,  it  is  now  urged,  but  without  ever  having  been  sug- 
gested on  the  trial,  that  this  will  neither  devises,  nor  assumes 
to  devise,  the  premises  in  question. 

I  should  be  strongly  inclined  to  adopt  the  contrary  view, 
that  it  was  assumed  at  the  trial,  and,  therefore  must  be 
taken  for  granted  here,  that  it  did  dispose  of  the  premises 
in  question.  I  am  aware  that  there  is  proof  in  the  case 
tending  to  show  that  one  of  the  defendants  admitted  that 
the  crazy  Adam  deed  (which  related  to  the  same  premises 
as  did  the  will)  "  was  of  no  use  against  the  Enders,  because 
it  related  to  the  woodland  "  (a  different  tract) ;  but  there  is, 
on  the  other  hand,  much  evidence  tending  to  show  that  it 
did  relate  to  the  premises  in  controversy,  and  it  was,  there- 
fore, a  question  to  be  submitted  to  the  jury.  The  witnesses 
(several  of  them)  show  that  the  premises  in  controversy,  are 
lot  No.  110  in  Morris  and  Coeymans'  patent  (the  woodland 
lying  in  the  Sternbergh  patent),  and  several  others  testify 
that  the  mother  of  Lambert,  2d  (the  devisee),  lived  on  the 
farm  in  question,  which  satisfies  the  words  of  the  devise, 
which  are  :  "  I  give  unto  my  grandson,  Lambert  Sternbergh, 
three  hundred  acres  of  land,  which  his  mother  noiu  has  ir> 
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possession,  or  two  lots."  There  can  be  no  question  that  there 
was  enough,  at  all  events,  in  favor  of  the  defendants'  loca- 
tion of  this  tract,  to  draw  the  question  to  the  jury.  In  any 
aspect  in  which  I  am  able  to  consider  it,  I  am  of  opinion 
that  one  or  more  copies  of  the  will  were  erroneously  rejected. 
I  am  not  satisfied  with  that  part  of  the  charge  which 
authorized  the  jury,  in  case  Lambert,  the  father  of  the  tes- 
tator Adam,  was  originally  the  owner  of  the  premises  in 
question,  to  presume  a  conveyance  from  Lambert  to  Adam, 
if  they  were  satisfied  from  the  evidence  such  conveyance 
had  been  made.  There  would  seem  to  be  a  saving  clause 
to  the  otherwise  positive  direction  or  authority  of  the  court 
in  the  phraseology  at  the  end  of  this  sentence  ;  but  when 
we  come  to  consider,  as  the  case  states,  that  "  all  the  evi- 
dence upon  which  said  charge  was  founded  is  set  forth  in 
the  bill  of  exceptions,"  and  on  examining  that  evidence  find 
no  proof  of  any  such  conveyance,  nor  tending  to  prove  that 
one  had  been  made,  I  think  the  remarks  of  the  judge  are 
exceptionable,  and  well  calculated  to  mislead  the  jury.  The 
judge  had  already  told  the  jury,  in  effect,  that  the  death  of 
Adam  in  possession,  implied  title  in  him  at  his  death, 
because  he  had  said  that  the  will  of  Adam,  if  he  died  in 
possession,  prima  fade  gave  title  to  the  plaintiffs  ;  which,  I 
think,  was  as  far  as  he  was  authorized  to  go.  To  encourage 
the  jury  to  go  further,  and  presume,  in  the  absence  of  evi- 
dence, and  against  evidence,  a  conveyance  from  the  father  to 
the  son,  when  it  was  a  disputed  question  before  them,  whether 
the  father  or  the  son  was  in  possession,  and  there  was  much 
evidence  tending  to  show  that  the  father  was,  at  the  time 
of  his  death,  one  year  after  his  son's  death,  and  the  father 
had  made  a  will  (or  there  was  evidence  tending  to  show  that 
he  had)  disposing  of  the  property  in  question,  was  but  stim- 
ulating them  to  indulge  in  the  loosest  presumptions  ;  in  the 
first  place  to  presume  title  in  fee  in  Adam,  from  the  fact  of 
possession  at  his  death  ;  and,  if  he  was  not  in  possession, 
to  presume  a  conveyance  from  his  father  to  Adam,  in  order 
that  Adam's  will  might  take  effect.  The  rule  on  the  subject 
is  carefully,  and  I  think,  well  stated,  by  Chief  Justice  TIN- 


NEW  YORK  PRACTICE  REPORTS.        4*75 


Enders  agt.  Sternbergh. 


DAL,  in  Doe  agt.  Cooke  (6  Sing.  174, 179) :  "  No  case  can  be 
put,  in  which  any  presumption  had  been  made,  except  when 
a  title  has  been  shown  by  the  party  who  calls  for  the  pre- 
sumption, good  in  substance,  but  wanting  some  essential 
matter  necessary  to  make  it  complete  in  point  of  form.  In 
such  case,  when  the  possession  is  shown  to  have  been  con- 
sistent with  the  fact  directed  to  be  presumed,  and  in  such 
cases  only,  has  it  ever  been  allowed." 

Th,ere  are  subordinate  questions  in  the  case,  which  I  do 
not  deem  it  necessary  to  examine,  and  if  I  am  right  in  the 
conclusions  thus  far  arrived  at,  they  are  wholly  unimportant 
to  be  considered. 

I  think  the  judgment  of  the  supreme  court  was  errone- 
ous, and  should  be  reversed ;  and  that  a  new  trial  should 
be  granted,  with  costs  to  abide  the  event. 

DENIO,  Ch.  J.  I  am  of  opinion  that  upon  the  evidence  which 
was  given  respecting  the  will,  of  which  a  copy  was  offered 
in  evidence,  and  upon  the  proof  which  was  proposed  to  be 
given,  and  was  rejected,  the  copy  should  have  been  received. 
I  do  not  perceive  why,  upon  principle,  secondary  evidence 
may  not  be  given  of  a  document  which  has  been  accident- 
ally lost  or  destroyed,  without  the  fault  of  the  party  offering 
it,  although  such  document  was  one  which  from  age  or  other 
circumstances,  proved  itself,  instead  of  being  authenticated 
by  ordinary  proof  of  its  execution.  The  law  regards  an 
ancient  deed  or  will,  which  has  been  kept  in  the  proper  cus- 
tody, and  where  the  possession  and  enjoyment  of  the  prop- 
erty devised  or  conveyed,  has  corresponded  with  the  dispo- 
sitions of  the  instrument,  as  prima  facie  an  authentic  doc- 
ument. So  far  as  its  consistency  as  a  piece  of  evidence  is 
concerned,  it  stands  on  the  same  footing  as  an  instrument 
duly  proved  or  acknowledged.  If  a  paper,  the  execution  of 
which  can  be  proved,  is  lost  or  destroyad,  a  party  interested 
under  it  may,  from  the  necessity  of  the  case,  prove  what  it 
contained,  and  avail  himself  of  it  as  though  it  had  been 
produced.  But  if,  instead  of  being  capable  of  proof,  by 
bringing  witness  to  its  execution,  it  be  shown  to  be  a  paper, 
which  under  the  circumstances  appearing  in  evidence,  proved 
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itself,  and  did  not  require  the  production  of  witnesses  to  its 
execution,  the  reason  for  admitting  secondary  evidence  of 
its  contents,  would  appear  to  be  equally  strong  as  in  the 
other  case.  So  far  as  the  evidence  of  antiquity  arising  from 
the  appearance  of  the  paper  is  material,  the  party  would 
have  to  supply  it  by  oral  testimony  from  one  who  had  seen 
it.  No  doubt  it  would  be  more  satisfactory  to  have  the 
paper  to  produce  before  the  court  and  jury,  but  where  this 
cannot  be  done,  the  same  principle  of  necessity  which  admits 
secondary  evidence  of  its  contents,  would  allow  proof  of  its 
general  appearance,  and  of  the  marks  of  antiquity  which 
were  apparent  upon  it.  To  show  the  reasonableness  of  this 
position,  suppose  an  ancient  deed  or  will  to  have  existed 
down  to  a  very  late  period  antecedent  to  the  trial,  and  to  be 
accompanied  with  all  the  circumstances  requi  red  to  admit 
its  reception,  without  proof  of  its  execution,  and  then  that 
it  was  accidentally  burnt  up.  No  one,  I  think,  would  claim 
that  the  party  interested  under  it,  would  forfeit  his  rights  by 
being  precluded  from  giving  secondary  evidence  of  its  con- 
tents. The  evidence  to  bring  this  will  within  the  rule,  was, 
in  my  opinion,  sufficient.  It  purported  to  have  been  duly 
executed  and  attested ;  it  was  found  in  the  hands  of  a 
descendant  of  the  testator,  who  was  also  a  descendant  of  one 
of  the  executors  ;  it  was,  therefore,  found  in  proper  custody. 
The  paper  was  about  eighty  years  old  when  it  was  destroyed, 
and  it  had  all  the  appearance  of  age  which  a  paper  which 
had  existed  so  long  would  be  expected  to  have.  The  prem- 
ises in  controversy  had  been  held  in  consistency  with  its  dis- 
positions. Lambert  Sternbergh,  the  grand-son  of  the  tes- 
tator, to  whom  it  was  devised,  entered  into  possession  of  it 
as  soon  as  he  came  of  age,  previous  to  which  his  mother, 
who  was  his  natural  guardian,  and  her  husband,  had  been 
in  possession.  This  is  precisely  what  would  have  happened 
if  the  will  were  a  genuine  paper.  The  alleged  will  also 
devised  land  to  all  the  testator's  children,  and  among  them 
to  his  son  Abraham,  and  a  daughter  of  this  Abraham  was 
examined  by  the  defendants,  who  offered  to  prove  by  her 
that  her  father  acquired  real  estate  under  the  will  of  his 
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father,  the  testator  in  the  alleged  will  ;  but  this  was  rejected. 
In  testing  the  question,  we  must  consider  that  the  offered 
evidence  would  have  been  given  had  it  been  allowed.  In 
addition  to  this,  a  very  explicit  act  recognizing  the  will  as 
an  authentic  one,  was  shown  by  the  production  of  the  deed 
from  Adam  Sternbergh  to  Lambert,  the  grand-son  of  the 
testator.  This  deed  was  executed  seventy-two  years  before 
the  trial,  and  only  about  twenty  years  after  the  date  of  the 
alleged  will,  when  the  disposition  which  the  testator  had 
made  of  his  property  must  have  been  known  and  remem- 
bered among  his  numerous  family.  Both  parties  to  it  were 
the  descendants  of  the  testator,  and  the  grantee  a  devisee* 
under  the  alleged  will  ;  the  grantor  being  his  grand-son  and 
his  heir-at-law,  and  the  grantee  also  a  grand-son,  and  the 
devisee  of  the  premises  in  controversy.  The  deed  refers  to 
the  will  accurately  by  its  date,  and  it  moreover  recites  one 
of  the  disposing  clauses  in  hcec  verba.  This  proof  taken 
together,  appears  to  me  to  have  been  quite  sufficient  to  war- 
rant the  reception  of  the  will  in  evidence  as  an  ancient  will 
within  all  the  cases.  The  evidence  of  its  destruction,  and 
of  the  accuracy  of  the  copy  offered  in  evidence,  was  entirely 
satisfactory.  It  follows  that  the  ruling  by  ivhich  it  was 
excluded,  when  offered,  was  erroneous. 

It  is  a  much  more  difficult  question  whether,  considering 
the  course  which  the  trial  subsequently  took,  the  error  was 
at  all  material.  The  deed  from  Adam  Sternbergh,  the  grand- 
son of  the  testator,  and  his  heir-at-law,  to  another  grand- 
son, Lambert  Sternbergh,  under  which  the  defendants  claim 
title,  to  which  I  have  just  referred  for  another  purpose,  was 
sufficient  to  carry  to  the  grantee  the  title  to  the  premises,  on 
the  assumption  that  Lambert  (the  elder)  died  intestate  as  to 
his  property,  either  wholly,  or  in  respect  to  the  reversion 
expectant  on  the  death  of  Lambert,  the  grand-son.  Hence, 
it  is  urged  with  some  reason,  that  if  Lambert  Sternbergh 
(the  elder)  died  seized  of  the  premises,  the  defendants  made 
out  a  title  to  them  under  the  deed  of  his  heir-at-law,  and 
thus  the  existence  of  the  will  became  of  no  direct  impor- 
tance. If  there  had  been  any  question  of  fact  to  submit  to 
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the  jury  respecting  the  deed,  it  could  have  been  answered 
that  the  defendant  should  have  been  permitted  to  show  both 
branches  of  his  title ;  but  upon  the  facts  proved,  there  was 
no  such  question.  There  was  no  answer  to  the  defendants' 
title  under  the  deed,  provided  the  elder  Lambert  Sternbergh 
died  seized,  and  if  he  did  not,  the  will  could  have  no  opera- 
tion. The  plaintiffs  claim  under  the  will  of  Adam  Stem- 
bergh,  one  of  the  sons  of  Lambert  (the  elder),  executed  in 
1763.  He,  Adam,  died  the  next  year,  and  his  father  survi- 
ving him,  died  in  1765  ;  having  made  his  will,  according  to 
my  view  of  the  evidence,  in  January  of  that  year.  The  will 
of  Adam,  in  its  general  terms,  embraced  the  premises,  pro- 
vided the  testator  was  entitled  to  devise  them,  and  under 
that  will  the  ancestresses  of  the  plaintiffs  took  a  vested  remain- 
der, subject  to  the  life  estate  devised  to  Lambert,  his  son. 
The  real  question  in  the  case,  therefore,  was,  whether  Adam 
was  seized  of  the  premises  at  the  date  of  the  will,  and  at 
his  death.  If  he  was,  the  plaintiffs'  title  was  complete,  but 
otherwise  they  had  no  pretense  of  title.  No  paper  title  in 
him  was  attempted  to  be  shown.  But  possession  of  a  per- 
son with  a  claim  of  ownership,  is  prima  facie  evidence  of 
title ;  and  possession  alone,  without  anything  to  qualify  it, 
would  be  presumptive  evidence  of  title.  After  such  a  length 
of  time,  no  living  witness  can  speak  as  to  the  fact  of  pos- 
session of  his  own  knowledge,  and  I  think  there  is  no  rule 
admitting  hearsay  upon  such  a  question. 

The  premises  in  question  appear  to  be  embraced  in  two 
deeds,  executed  respectively  by  Philip  Schuyler  and  others, 
and  by  Cornelia  Schuyler  and  others,  to  Lambert  Stern- 
bergh, the  elder,  in  1754 ;  eleven  years  before  the  death  of 
the  grantee.  The  title  is  not  traced  further  back,  nor  is 
there  any  direct  evidence  that  the  grantee  entered  under 
the  conveyances.  If  the  copy  of  this  will  had  been  admit- 
ted, an  authentic  assertion  of  ownership  on  his  part  would 
have  been  shown,  within  about  ten  years  from  the  execution 
of  the  deeds  to  him.  The  lands  in  question,  among  others, 
were  specially  devised  by  that  will  to  his  grand-son  Lam- 
bert. It  is  unimportant  to  consider  whether  the  want  of 
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technical  words  of  inheritance  would  have  limited  the  devise 
to  an  estate  for  life,  because  if  the  elder  Lambert  was  the 
owner  at  the  time  of  his  death,  the  plaintiffs  would  have 
taken  nothing  upon  his  intestacy  of  the  reversion.  There 
is  no  competent  evidence  that  Adam,  the  son  of  Lambert 
(1st),  ever  had  possession  of  the  premises.  It  is,  however, 
probable ;  for  his  will  after  his  death,  and  at  the  time  of  the 
death  of  the  wife  of  his  father,  was  in  possesion,  as  appears 
by  the  will  itself.  But  this  same  evidence,  which  shows  her 
to  have  been  in  possession  at  that  early  period,  also  shows, 
argumentatively,  that  the  possession  was  in  subordination 
to  the  title  of  her  husband's  father  ;  but  in  the  same  instru- 
ment he  disposes  of  it  to  her  son,  the  second  Lambert ; 
which  he  would  have  no  right  to  do  if  her  husband  had  died 
seized.  There  was  much  evidence  of  the  declarations  of 
Lambert  (2d),  as  to  his  title  to  the  premises.  He  undoubt- 
edly often  admitted  in  substance  that  he  held  under  the  will 
of  his  father,  which  gave  him  only  an  estate  for  life,  with 
remainder  to  his  sisters,  under  which  the  plaintiffs  claim  ; 
but  he  also  sometimes  claimed  that  his  father  did  not  own 
the  land,  and  •  that  lie  held  it  under  the  will  of  his  grand- 
father. The  declarations  of  Adam,  the  defendant,  and  his 
desire,  and  that  of  his  sons,  the  other  defendants,  to  conceal 
the  will  of  the  elder  Adam,  were  entitled  to  little  weight,  as 
neither  he  nor  they  could  have  known  anything  respecting 
the  source  of  title  of  Lambert  (2d).  The  will  of  the  elder 
Adam  is  not  in  any  respect  hostile  to  that  of  his  father,  the 
first  Lambert.  It  does  not  devise  the  premises  in  question 
specifically,  although  it  embraces  them,  if  he  owned  them. 
If  he  did  not  own  these  premises,  it  took  effect  only  upon 
his  other  lands  ;  and  it  is  clear  that  he  was  seized  of  other 
real  estate,  probably  in  large  quantities,  as  he  was,  or  had 
been,  joint  patentee  with  his  father  of  three  thousand  acres 
in  the  Sternbergh  patent.  The  will  of  the  first  Lambert  is 
an  assertion  of  dominion  over  the  particular  premises  in 
question,  and  the  will  of  his  son  Adam  is  not  hostile  to  that 
assertion,  as  the  devise  is  general,  and,  in  effect,  re-binding, 
and  does  not  assert  a  right  to  dispose  of  these,  or  any  par- 
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ticular  lands.  These  remarks  are  not  made  with  a  view  of 
examining  the  verdict  of  the  jury,  but  in  order  to  test  the 
materiality  of  the  evidence  excluded,  and  to  try  the  correct- 
ness of  the  charge. 

As  an  historical  problem,  I  should  consider  the  probability 
to  be  that  Adam  was  in  possession  of  the  premises  without 
title,  but  with  the  permission  of  his  father ;  and  that  the 
latter,  after  his  son  had  died  before  him,  elected  to  devise 
the  premises  to  the  only  son  of  his  deceased  son.  I  am 
inclined  to  the  opinion  that  the  excluded  will  was  competent 
upon  the  question  of  ownership  or  seizin,  between  this  father 
and  son,  considering  the  obscurity  of  the  other  evidence  and 
the  great  length  of  time  which  had  elapsed.  It  was  a  strong 
assertion  of  ownership,  and  should  have  been  considered  in 
connection  with  the  other  proof.  I  think  that  part  of  the 
charge  of  the  judge  was  erroneous,  in  which  he  instructed 
the  jury  that  if  Lambert,  the  father  of  the  testator  Adam, 
was  originally  the  owner  of  the  premises  in  question,  the 
jury  might  presume  a  conveyance  from  Lambert  to  Adam, 
if  they  were  satisfied  from  the  evidence  that  such  convey- 
ance had  been  made.  There  was  no  evidence  that  Adam 
possessed  the  premises  for  any  considerable  length  of  time 
before  his  death,  if  he  was  in  possession  at  all.  After  his 
death  and  the  death  of  his  father,  which  soon  followed,  pos- 
session of  his  widow  and  of  her  second  husband,  was  as 
consistent  with  the  suggestion  that  the  land  had  always 
belonged  to  Lambert,  the  father,  as  that  he  had  conveyed  it 
to  his  son.  There  was  then  really  but  a  short  possession, 
if  any,  upon  which  to  base  the  presumption.  To  presume 
a  deed  under  such  circumstances  would  be  mere  conjecture, 
not  warranted  by  any  principle  of  law. 

I  am  in  favor  of  reversing  the  judgment  and  granting  a 
new  trial,  for  the  error  in  excluding  the  copy  of  the  will,  and 
for  the  error  which  I  have  pointed  out  in  the  charge. 

Judgment  reversed. 
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NEW  YOEK  SUPEEIOE  COUET. 

WILLIAM  H.  MASTEESON  and  others  agt.  ARTHUR  SHORT  and 

others. 

The  common  council  of  the  city  of  New  York,  have  the  power  to  establish  hack- 
ney coach  stands,  either  under  the  Montgomery  charter,  or  under  the  act  of 
the  legislature  of  1813. 

Where  the  common  council  have  established  the  ZOOMS  in  quo,  as  a  hackney  coach 
stand,  and  it  not  appearing  that  the  licensees — defendants,  are  misusing  the 
right  they  have  under  the  ordinance,  an  injunction  cannot  issue  to  restrain 
them  from  occupying  such  stand,  although  such  stand  is  established  in  front  of 
the  livery  stable  of  the  plaintiffs  (opposite  the  Central  Park),  whereby  tha 
plaintiffs  claim  special  damage  by  reason  of  the  defendants  soliciting  and 
obtaining  passengers,  thus  preventing  the  plaintiffs  from  obtaining  the  custom 
they  would  otherwise  have. 

If  such  injury  to  the  plaintiffs  does  exist,  still,  the  defendants'  act  being  lawful, 
the  only  remedy  of  the  plaintiffs  is  by  application  to  the  common  council. 

Special  TertH,  August,  1867. 

MOTION  by  plaintiffs  for  an  injunction  to  restrain  defend- 
ants from  keeping  hackney  coaches  on  the  public  stand  in 
front  of  the  plaintiffs'  livery  stable,  opposite  the  Central 
Park. 

A.  H.  EEAVY,  for  plaintiff's,  and  motion. 
COLEMAN  &  SHAFER,  for  defendants,  opposed. 

'  JONES,  J.  This  action  can  only  be  sustained  on  the  ground 
that  the  act  of  the  defendants  in  standing  their  carriages 
there  where  they  do  is  a  nuisance. 

They  stand  their  carriages  in  the  place  under  the  author- 
ity of  an  ordinance  of  the  common  council,  establishing 
that  portion  of  the  street  as  a  hackney  coach  stand. 

If  the  common  council  had  authority  to  make  such  ordi- 
nance, .and  the  defendants  have  not  stepped  beyond  the 
limits  of  the  authority  conferred  by  the  ordinance,  then 
their  acts  cannot  be  a  nuisance. 

A  nuisance  cannot  be  predicated  of  the  lawful  exercise 
of  authority.  This  is  the  proposition  laid  down  by  Judge 
VOL.  XXXILL  31 
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DEXIO,  in  Davis  agt.  The  Mayor,  &c.,  of  New  York  (14  N. 
Y.  R.  506). 

Its  correctness  is  too  palpable,  to  need  enforcement  by 
argument. 

This  leads  to  a  consideration  of  the  power  of  the  common 
council  to  establish  hackney  stands  in  the  city. 

The  14th  section  of  the  Montgomery  charter  provides, 
that  the  common  council  shall  have  full  power  to  frame,  con- 
stitute, ordain  and  establish  such  laws,  statutes  and  ordi- 
nances, which  to  them  shall  seem  good,  useful  or  necessary 
for  the  good  rule  and  government  of  all  officers,  ministers, 
artificers,  citizens,  inhabitants  and  residents  of  said  city, 
within  the  limits  thereof,  and  for  the  further  public  good, 
common  profit,  trade  and  better  government  and  rule  of  the 
said  city. 

Chancellor  KENT,  in  his  Commentaries  on  the  Dongan  and 
Montgomery  charter,  says,  in  reference  to  this  section  : 
"  These  broad  andlatitudinary  powers,  were  given  to  be  exer- 
cised with  sound  discretion,  and  with  a  liberal  spirit,  com- 
mensurate with  the  growing  wants  and  prosperity  of  a  great 
commercial  metropolis.  Though  the  charter  would  seem  to 
contain  a  grant  of  ample  powers,  sufficient  for  all  the  pur- 
poses of  a  well  ordered  police,  and  for  the  good  government 
of  the  city  in  its  complicated  concerns,  yet  the  legislature 
has  been  in  the  practice  of  granting  more  specific  and 
detailed  powers,  sometimes  on  the  application  of  the  com- 
mon council,  and  more  frequently  without  it.  These  statutes 
are  general,  made  in  aid  and  confirmation  of  the  general 
corporate  powers  on  the  subject,  and  sometimes  with  the 
avowed  wish  and  consent  of  the  corporation,  such  as  the 
laws  relating  to  hackney  coaches,  butchers,"  &c.  Then  after 
referring  to  a  number  of  statutory  regulations,  he  proceeds  : 
"  Amidst  such  a  multitude  of  statute  regulations,  it  becomes 
difficult  to  know  how  far  an  ordinance  of  the  council  rests 
upon  the  authority  of  the  charter,  and  how  far  on  the  author- 
ity of  some  special  statute.  When  the  latter  exists,  the 
exercise  of  the  powers  is  of  course  to  be  referred  to  the 
statute,  as  the  more  certain  and  paramount  authority.  The 
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city  ordinances  sometimes  act  concurrently  with,  and  in  aid 
of  the  statute  power,  though  much  more  frequently  the  stat- 
ute law  comes  in  and  carries  out,  to  a  definite  and  precise 
extent,  the  authority  which  lies  dormant  in  the  comprehen- 
sive powers  of  the  charter.  If  we  take  up  and  run  through 
the  ordinances  of  1833,  and  now  in  force,  we  shall  find  many 
of  them  to  be  the  exercise  of  charter  power  simply  ;  others 
are  the  exercise  of  charter  and  statute  powers  combined ; 
and  others  again  rest  solely  on  the  statute  grant  of  authority. 
There  is  no  doubt  that  when  any  of  the  ordinances  alluded 
to,  cannot  be  referred  to  the  grant  of  power  by  any  express 
statute  provisions,  the  general  and  unlimited  grant  of  ordi- 
nance power  in  this  section  of  the  charter,  is  sufiicient  to 
uphold  and  warrant  it.  The  efficient  checks  against  any 
abuse  of  such  enlarged  discretion  are  public  opinion,  the 
elective  franchise,  and  the  established  principles  of  the  con- 
stitution and  of  recognized  common  law.  In  addition  to 
these  checks,  all  coroporations  are  liable  to  legal  process  in 
behalf  of  the  state,  for  non-user  or  mis-user  of  their  right 
and  power." 

These  views  have  not,  it  is  true,  the  force  of  a  decision 
of  a  court  directly  on  the  various  points ;  but  they  are  the 
expression  of  the  opinion  of  a  learned  and  able  jurist,  given 
in  the  performance  of  a  public  duty,  and  as  such  entitled  to 
great  weight  and  consideration.  The  views  thus  expressed, 
to  me,  seem  to  be  correct,  and  as  they  are  expressed  with  a 
legal  acumen  and  pureness  of  diction  not  possessed  by  me, 
I  have  preferred  to  adopt  his  language  to  my  own. 

Among  the  ordinances  of  1833,  referred  to  by  Chancellor 
KENT,  is  one  establishing  hackney  coach  stands.  It  was 
certainly  his  opinion  that  such  establishment  was  by  suffi- 
cient power. 

As,  however,  his  attention  may  not  have  been  particularly 
called  to  that  subject,  and  his  opinion  may  have  been  founded 
on  the  general  view  of  the  scope  and  effect  of  the  charter 
powers,  without  a  close  scrutiny  of  their  effect  on  this  par- 
ticular subject,  I  will  proceed  to  give  that  scrutiny. 

The  Seventh  avenue  was  opened  under  the  act  of  1813. 
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Bj  the  terms  of  this  act,  it  is  held  by  the  mayor,  aldermen 
and  commonalty,  "  in  trust,  that  the  same  be  appropriated 
and  kept  open  for,  or  as  part  of,  a  public  street  *  *  * 
in  like  manner  as  the  other  public  streets  *  *  *  are 
and  of  right  ought  to  be." 

Under  the  general  and  broad  charter  powers  above  referred 
to,  the  common  council  would  have  authority  to  establish 
such  rules  and  ordinances  relative  to  the  regulation  and  use 
of  the  streets  by  citizens,  as  are  compatible  with  the  trust 
upon  which  they  hold  it.  It  is  to  be  used  as  a  public  street. 
Such  use,  then,  as  is  recogniged  and  declared  by  law,  or 
long  established  custom  to  be  a  proper  and  legitimate  use 
of  a  public  street,  or  which  the  sovereign  power  has  vested 
in  the  common  council  the  right  and  power  to  grant,  may 
be  authorized. 

The  system  of  hackney  coaches  standing  at  designated 
places,  in  the  streets  of  a  city,  grew  out  of  the  necessity  of 
meeting  the  public  demands.  A  demand  arose  in  cities  for 
means  of  transit  from  point  to  point,  other  than  by  walking. 
As  the  city  increased  in  extent  of  territory,  and  became 
more  populous,  the  demand  increased.  This  gave  rise  to  a 
class  of  men  who  procured  one  or  more  vehicles,  according 
to  their  means,  and  plied  the  stre  ets  for  hire.  It  was  soon 
found  necessary  to  place  these  men  under  special  police 
regulations,  and  as  one  of  those  regulations,  to  assign  cer- 
tain places  in  the  streets  where  they  might  stand  waiting 
for  customers.  Such  regulation  was  recessary  for  the  con- 
trol of  the  hackmen,  and  for  the  convenience  of  the  public. 
Its  object  was  to  prevent  the  hackmen  from  traveling  with 
their  empty  vehicles  in  search  of  custom^in  the  streets  other- 
wise sufficiently  crowded,  and  also  to  prevent  their  stopping 
and  remaining  for  any  considerable  time  at  inconvenient 
places  ;  but  the  great  object  was  to  have  hacks  standing  at 
various  points  where  the  public  would  be  most  likely  to  want 
them,  and  where  they  would  cause  the  least  inconvenience 
to  other  vehicles,  or  injury  to  the  summnding  pjoperty. 

The  earliest  record  of  hackney  coaches  that  I  have  been 
.able  to  find  in  the  English  law,  is  in  1654,  when  an  act  was 
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passed  limiting  the  number  of  hackney  coaches,  and  giving 
to  the  court  of  London  the  government  and  ordering  thereof. 

Subsequently,  in  the  ninth  year  of  the  reign  of  Queen 
Ann,  an  act  was  passed  giving  to  commissioners  of  pave- 
ments power  to  make  by-laws,  which  should  be  binding  on 
hackney  coachmen. 

Under  this  power  the  commissioners  made  regulations  as 
to  stands.  Afterwards,  in  the  twelfth  year  of  the  reign  of 
George  III,  in  1772,  an  act  was  passed  reciting  that  the 
hackney  coaches  frequently  took  their  stands  with  coaches 
and  chairs  in  crowded  places,  &c.,  and  giving  to  certain  com- 
missioners power  to  direct  and  regulate  at  what  places  they 
should  stand.  Under  this  act,  the  commissioners  made  an 
order  directing  a  coachman  not  to  stand  in  a  certain  place 
in  which  he  had  been  accustomed  to  stand.  This  led  to  a 
litigation.  The  counsel  for  the  coachman  contended  that 
he  was  standing  accdrding  to  the  regulations  made  under 
the  act  of  Ann,  and  that  the  power  given  by  the  act  of 
George  III,  did  not  authorize  the  commissioners  named  in 
that  act  to  interfere  with  the  stands  previously  established, 
but  only  to  establish  others.  The  counsel  on  the  other  side, 
argued,  that  the  words  of  the  statute  of  George  III,  were 
sufficiently  comprehensive  to  authorize  as  well  a  discontinu- 
ance of  stands  already  established,  as  the  establishment  of 
new  ones,  and  so  the  court  held. 

The  authority  of  the  commissioners  mentioned  in  the  act 
of  Ann,  to  establish  stands  under  the  general  power  con- 
ferred on  them  to  make  by-laws,  which  should  be  binding 
on  hackney  coachmen,  was  not  questioned  or  doubted  by 
the  respective  counsel,  or  by  the  court,  but  tacitly  conceded. 
Thus  the  law  of  England  stood  in  1774  By  it,  the  right 
of  hackney  coachmen  to  use  the  public  streets  in  their  voca- 
tion, as  well  to  solicit  passengers  as  to  carry  them,  and  the 
authority  to  control  such  use  by  the  establishment  of  stands 
by  a  body  on  whom  parliament  had  conferred  a  general 
power  to  make  by-laws  binding  on  the  hackney  coachmen, 
were  fully  recognized.  When,  then,  in  1730,  the  crown  of 
England  granted  to  the  city  of  New  York,  the  charter  known 
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as  the  Montgomery  charter,  by  which,  among  other  things, 
power  was  given  to  the  common  council  to  ordain  and  make 
such  ordinances,  which  to  them  should  seem  good  or  neces- 
sary for  the  good  rule  and  government  of  the  body  corpo- 
rate, and  of  all  the  officers,  ministers,  artificers,  citizens, 
inhabitants  and  residents  of  said  city  ;  it  then  passed  to  the 
common  council,  under  its  general  grant  of  power,  the  same 
authority  to  regulate  hackney  coaches  and  establish  coach 
stands  in  the  city  of  New  York,  which  the  crown  was  accus- 
tomed to  delegate  to  certain  bodies,  to  be  exercised  in  the 
city  of  London,  and  other  cities  in  Great  Britain.  This 
power  has  never  been  taken  away  by  the  legislature.  On 
the  contrary,  it  has  been  confirmed.  By  the  act  of  1813, 
the  common  council  is  authorized  to  regulate  hackney 
coaches,  and  the  owners  and  drivers  thereof.  As  the  gen- 
eral authority  given  by  the  act  of  Ann,  carried  with  it  the 
power  to  establish  stands,  so  the  general  authority  given  by 
the  act  of  1813,  carries  with  it  the  like  power. 

Again,  hackney  coaches  standing  in  the  streets,  have 
existed  so  universally  in  England,  and  for  so  long  a  period 
(certainly  since  1700,  and  perhaps  further  back),  that  the 
term  hackney  coach,  conveys  the  idea  to  the  mind  of  a  coach 
standing  in  the  street  for  hire.  Thus,  an  eminent  lexico- 
grapher (Webster),  defines  a  hackney  coach  to  be  "a  coach 
let  for  hire,  commonly  at  stands  in  the  streets."  When, 
therefore,  the  legislature  uses  the  term  hackney  coach,  it 
must  be  deemed  to  use  it  in  such  sense  as  to  cover  coaches 
for  hire  standing  in  the  streets,  as  well  as  those  kept  in  sta- 
bles for  hire ;  and  as  the  legislature  did  not  see  fit  to  legis- 
late against  the  custom  of  coaches  standing  in  the  street, 
but  left  their  regulation  to  the  common  council,  then  passed 
to  the  common  council,  as  an  incident  to  such  regulation,  the 
power  to  prescribe  places  at  which  the  coaches  should  stand, 
I  have,  therefore,  come  to  the  conclusion  that  the  common 
council  has  the  power  to  establish  hackney  stands,  either 
under  the  Mongomery  charter  or  the  act  of  1813.  There 
does  not  seem  to  be  any  consistency  between  the  use  of 
streets  by  the  public  for  passage  to  and  fro,  and  a  designa- 
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tion  of  a  certain  space  in  them  where  that  public  may  obtain 
the  means  for  such  passage  in  a  more  convenient,  rapid  and 
easy  manner  than  by  walking.  The  latter  is  an  incident  to 
the  former.  In  all  large  cities  of  Europe,  such  designation 
has  been  deemed  a  proper  and  legitimate  use  of  the  streets. 
Thus,  in  London,  Liverpool,  Dublin,  Paris,  Berlin,  Vienna, 
and  I  am  informed,  in  all  the  large  European  cities,  stands 
in  the  streets  for  vehicles  to  be  let  for  hire,  are  established. 
There  is  no  reason  why  New  York,  the  great  commercial 
metropolis  of  the  United  States,  should  be  without  them. 
There  can  be  no  doubt  that  the  legislature  could,  by  express 
language,  authorize  their  establishment  by  the  common 
council. 

The  question  in  this  case  is,  whether  the  common  council 
has  not  the  power  without  such  express  authorization  ?  For 
the  reasons  above  given,  I  think  they  have.  The  common 
council,  then,  having  the  power  to  establish  hackney  coach 
stands,  and  having  established  the  locus  in  quo,  as  one,  and 
ii  not  appearing  that  the  defendants  are  misusing  the  right 
they  have  under  the  ordinance,  an  injunction  cannot  issue. 

A  few  words  as  to  the  special  damage  plaintiffs  claim  to 
have  sustained.  This,  as  I  understand  it,  consists  in  the 
defendants  soliciting  and  obtaining  passengers,  thus  pre- 
venting plaintiffs  from  obtaining  that  custom  they  would 
otherwise  have.  In  other  words,  they  sustain  damage  from 
competion.  It  must  be  a  strong  and  clear  case  of  some  vio- 
lation of  law  or  duty  owed  by  the  defendants  to  a  plaintiff, 
to  induce  a  court  of  equity  to  restrain  competition  in  trade. 
If  in  this  case,  defendants  leased  a  vacant  lot  alongside  of 
plaintiffs,  separated  from  the  place  where  their  carriages 
now  stand  only  by  the  width  of  the  sidewalk,  and  stood  their 
carriages  thereon,  it  would  not  be  pretended  that  the  court 
would  restrain  their  soliciting  passengers  ;  yet  the  injury  to 
the  plaintiffs  would  be  the  same  as  it  is  now.  Plaintiffs 
may  urge  that  defendants,  by  having  their  coaches  open  to 
view,  ready  harnessed  in  the  street,  have  an  advantage  over 
them  ;  but  they  are  entitled  to  use  the  stand  in  the  same 
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way  as  defendants,  and  the  affidavits  show  that  they  do  so 
use  it. 

Again,  plaintiffs  say,  the  "  defendants'  not  being  under 
so  much  expense  as  we  are,  inasmuch  as  they  do  not  hire  so 
large  a  stable,  can  afford  to  carry  people  at  less  rates  than 
we  can,  and  thus  underbid  us."  But  the  rates  at  which 
people  are  to  be  carried  are  fixed.  Neither  plaintiffs  nor 
defendants  can  exceed  them.  It  is  not  alleged  that  defend- 
ants charge  less  than  the  legal  rates.  Indeed,  such  an 
occurrence  would  be  an  anomaly.  It  is  by  no  means  certain 
but  that  the  expense  of  each  one  of  the  defendants  bears 
the  same  proportion  to  the  number  of  carriages  used  by 
them,  as  the  expense  of  plaintiffs  does  to  the  number  used 
by  them.  It  seems,  therefore,  to  be  reduced  to  this  :  that 
plaintiffs'  injury  consists  either  in  their  being  unable  to  get 
more  than  the  legal  fare,  by  reason  of  the  competition  of 
defendants,  or  that  by  reason  of  defendants'  carriages  being 
there,  the  supply  is  so  much  greater  than  the  demand,  that 
plaintiffs'  carriages  do  not  get  the  amount  of  employment 
they  otherwise  would. 

The  first  ground  of  injury  is  one  which  the  courts  cannot 
recognize.  The  second  is  one  which,  if  it  was  clearly  shown 
to  exist,  would  be  sufficient  to  entitle  the  plaintiffs  to  thfe 
remedy  they  seek,  provided  the  act  complained  of  was  unlaw- 
ful. The  papers  do  not  clearly  show  such  cause  of  injury  to 
exist.  If,  however,  it  does  exist,  still,  the  defendants'  act  being 
lawful,  the  only  remedy  of  plaintiffs  is  by  application  to  the 
common  council.  That  body,  upon  considering  the  plaintiffs 
causes  of  complaint  and  the  public  interests,  can  apply  a 
remedy,  either  by  discontinuing  the  stand  or  limiting  the 
number  of  coaches  authorized  to  stand  there. 

It  may  be  suggested  that  there  is  at  present  no  ordinance 
regulating  the  rates  of  fare,  and,  therefore,  were  it  not  for 
defendants'  competition,  a  much  higher  rate  than  usual 
could  be  charged  by  plaintiffs.  The  suggestion  is  one  which 
is  more  likely  to  operate  toward  the  withholding  than  the 
granting  of  the  discretionary  writ  of  injunction.  If  the 
check  on  extravagant  demands,  formerly  existing  in  the 
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shape  of  ordinances,  has  been  removed  by  the  repeal  of 
those  ordinances,  the  greater  reason  why  the  check  by  way 
of  competition  should  not  be  disturbed. 

Plaintiffs'  counsel  contends  that  there  is  no  longer  in 
existence  any  ordinance  establishing  stands.  He  claims  this 
on  the  ground  that  on  the  24th  of  April,  1867,  the  common 
council  adopted  a  resolution  repealing  all  ordinances  there- 
tofore adopted  by  the  common  council  relating  to  hackney 
coaches  and  carriages,  and  their  owners  and  drivers.  But 
it  so  happens  that  on  the  first  of  May,  1867,  the  common 
council  adopted  a  resolution  establishing  the  stand  in  ques- 
tion, with  others.  It  is  true,  this  resolution  was  passed  by 
the  boards  of  aldermen  and  councilmen,  prior  to  the  adopt- 
ion of  the  resolution  of  the  24th  of  April,  1867,  but  it  was 
not  approved  by  the  mayor  until  May  1,  1867.  It,  there- 
fore, did  not  become  a  resolution  or  ordinance  adopted  by 
the  common  council,  until  May  1,  1867,  since  an  essential 
element  to  such  adoption  is  the  approval  of  the  mayor,  or 
a  passage  over  his  veto,  or  his  retention  of  the  resolution 
for  a  certain  period  of  time  without  approval  or  veto. 
(Charter  of  1857  ;  Laws  of  1857,  vol.  1,  876,  §§  11,  12,  13.) 
Consequently,  on  the  24th  of  April  it  was  not  an  ordinance 
theretofore  adopted  by  the  common  council,  and  did  not  fall 
within  the  repealing  resolution  of  April  24,  1867.  It  is  also 
true  that  the  resolution  of  May  1,  1867,  purports  to  be  an 
amendment  of  a  resolution  of  1866,  which  latter  resolution 
falls  within  the  terms  of  the  repealing  resolution  of  April 
24,  1867. 

I  am  inclined  to  think  that  under  the  circumstances,  the 
resolution  of  May  1,  1867,  must  be  regarded  as  re-enacting 
the  resolution  of  1866,  but  whether  it  does  or  not,  the 
establishment  of  the  stand  in  question  is  an  entirely  new 
provision,  and  is  to  be  regarded  as  enacted  at  the  time  the 
amended  resolution  took  effect.  (Ely  agt.  Holton,  15  N.  Y. 
R.  595,  cited  from  599.) 

I  may  notice  an  objection  raised  by  defendants.  It  is, 
that  the  defendants  are  improperly  joined  as  parties,  because 
the  acts  of  each  one  are  wholly  distinct  from,  and  inde- 
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pendent  of  the  acts  of  the  other,  and  the  complaint  contains 
no  charge  of  combination.  It  is  not  necessary  on  this 
motion  to  determine  the  point,  but  it  would  seem  not  to  be 
well  taken.  (Daniel's  Ch.  Pr.  vol.  1,  p.  306.) 

The  motion  for  an  injunction  is  denied,  with  ten  dollars 
costs. 
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It  is  provided  by  statute  that  in  actions  for  divorce  on  the  ground  of  adultery, 
the  court  may,  if  the  offense  charged  is  denied,  award  a  newer  further  trial  of 
such  issues,  as  often  as  justice  shall  seem  to  require.  (2  E.  8.  145,  §  40.) 

This  section  evidently  applies  to  a  further  trial,  after  a  trial  of  the  issue  made 
by  the  pleadings,  of  the  adultery  charged.  It  does  not  relate  to  the  tr  ial  of 
any  other  issues. 

A  plaintiff  who  charges  adultery  by  the  defendant,  and  is  defeated  in  her  action, 
cannot  claim  a  new  trial  under  the  statute  referred  to. 

Where  the  plaintiff 's  suit  was  dismissed  upon  her  failure  to  prove  a  marriage, 
and  upon  the  further  ground  that  she  was  incapable  of  contracting  a  marriage; 
the  issue  of  the  defendant's  adultery  was  not  tried,  it  being  unnecessary  to 
try  it,  after  the  other  issues  had  been  found  against  the  plaintiff ;  consequently 
the  plaintiff  could  not  claim  the  benefit  of  this  statute. 

Where  the  plaintiff  does  not  claim  that  she  had  not  notice  of  the  judgment  she 
seeks  to  open,  at  the  time  it  was  entered,  she  is  not  entitled  after  one  year  to 
relief  under  section  174  of  the  Code.  That  provision  limits  the  power  of  the 
court  upon  the  judgment  to  any  time  within  one  year  after  notice  thereof. 

Where  it  appeared  that  the  plaintiff,  at  the  time  of  her  allegf  d  marriage  with  the 
defendant  was  a  married  woman — having  another  husband,  this  fact  of  itself  ren- 
dered a  marriage  with  the  defendant  wholly  void. 

Special  Term,  November,  1866. 

MOTION  to  open  or  set  aside  a  judgment,  and  for  a  new 
trial. 

This  action  was  commenced  in  July  1857,  by  Angelina 
Amory  against  James  Amory,  to  procure  a  divorce  upon 
the  ground  of  the  alleged  adultery  of  the  defendant. 

The  defendant,  by  his  answer,  after  denying  Ihe  marriage, 
alleged  as  a  separate  defense,  that,  at  the  time  of  the  sup- 
posed marriage,  the  plaintiff  was  the  lawful  wife  of  one 
William  A.  Williams,  who  was  then  living. 
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The  issues  were  sent  to  a  referee  for  trial,  who  found  as 
facts  :  First.  That  the  plaintiff  and  defendant  were  never 
married  ;  and,  second.  That  at  the  time  of  the  alleged  mar- 
riage, the  plaintiff  was  the  lawful  wife  of  "William  A.  Will- 
iams, who  was  then  living. 

Upon  the  report  of  the  referee,  it  was  adjudged  by  this 
court  that  the  plaintiff  and  defendant  were  never  married, 
and  also  that  the  plaintiff  was  incapable  of  contracting  a 
lawful  marriage  with  the  defendant,  by  reason  of  her  former 
marriage  with  Williams ;  and  was,  therefore,  not  entitled  to 
the  relief  she  demanded.  Such  judgment  was  entered  on 
the  2d  October,  1860.  Prior  thereto,  however,  a  motion  was 
made  on  behalf  of  the  plaintiff  to  open  the  case  for  further 
proof  of  the  marriage  with  the  defendant,  which,  after  full 
consideration,  was  denied. 

The  plaintiff  now  moved  that  the  judgment  be  opened  or 
set  aside,  and  that  a  new  trial  be  granted. 

It  was  now  alleged  in  support  of  this  motion,  that  in  1851, 
in  a  suit  for  the  partition  of  lands,  the  defendant  and  plain- 
tiff were  parties';  that  the  plaintiff  was  therein  alleged  to 
be  the  wife  of  the  defendant,  and  to  be  entitled  to  an 
inchoate  right  of  dower  in  her  husband's  share,  and  that 
the  decree  in  such  suit  provided  for  the  payment  to  the  plain- 
tiff of  a  sum  in  gross,  in  satisfaction  of  said  right  of  dower, 
upon  her  releasing  the  same  to  her  husband.  And  it  was 
insisted  that  such  recognition  and  admission  in  that  suit, 
of  the  plaintiff,  as  the  wife  of  the  defendant,  and  the  adju- 
dication thereon  establishing  the  marital  relations  of  the 
parties,  were  an  estoppel  on  the  defendant  to  deny  the  mar- 
riage ;  and  that  with  such  proof  before  the  referee,  he  could 
not  have  found  the  parties  were  not  married. 

S.  SANXAY,  in  support  of  the  motion. 
Wl  EULLEETON,  opposed. 

MONELL,  J.  It  is  provided  by  statute  that  in  actions  for 
divorce  on  the  ground  of  adultery,  the  court  may,  if  the 
offense  charged  is  denied,  award  a  new  or  further  trial  of 
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such  issues,  as  often  as  justice  shall  seem  to  require.  (2  R. 
S.  155,  §  40.)  And  it  is  claimed,  on  behalf  of  the  plaintiff, 
that  she  is  entitled  to  the  relief  she  demands  under  such 
provision.  I  have  not  been  able  to  find  any  judicial  con- 
struction of  that  statute,  but  I  am  of  opinion  that  it  has  no 
application  to  this  case.  The  section  was  evidently  intended 
to  give  the  court  power  to  award  a  new  or  further  trial,  after 
a  trial  of  the  issue  made  by  the  pleadings,  of  the  adultery 
charged.  It  provides  that  if  the  offense  is  denied,  the  court 
shall  direct  an  issue  to  be  made,  for  the  trial  of  the  facts 
contested  by  the  pleadings,  by  a  jury,  and  may  award  a  new 
trial,  &c.  The  section  does  not  relate  to  the  trial  of  any 
other  issues.  Indeed,  the  whole  article  where  the  section  is 
to  be  found,  relates  solely  to  divorces  on  the  ground  of  adul- 
tery. A  party  against  whom  such  issue  has  been  found  by 
a  jury,  may  have  a  second  trial,  if  justice  shall  seem  to 
require  it.  It  cannot  be  that  a  plaintiff,  who  charges  adul- 
tery by  the  defendant,  and  is  defeated  in  his  action,  can 
claim  a  new  trial  under  the  statutes  referred  to.  In  the  case 
before  me,  the  plaintiff's  suit  was  dismissed  upon  her  fail- 
ure to  prove  a  marriage,  and  upon  the  further  ground  that 
she  was  incapable  of  contracting  a  marriage.  The  issue  of 
the  defendant's  adultery  was  not  tried,  it  being  unnecessary 
to  try  it,  after  the  other  issues  had  been  found  against  the 
plaintiff. 

I  am  satisfied  that  the  plaintiff  cannot  claim  the  benefit 
of  the  statute  to  which  I  have  referred.  A  defeated  party, 
whose  guilt  of  the  offense  has  been  established  by  the  ver- 
dict of  a  jury,  can  alone  avail  himself  of  its  provisions. 

The  Code  provides  (§  174),  that  any  time  within  one  year 
after  notice  thereof,  the  court  may  relieve  a  party  from  a 
judgment,  order  or  other  proceeding,  taken  against  him 
through  his  mistake,  inadvertence,  surprise  or  excusable 
neglect.  But  such  provision  limits  the  power  to  one  year 
after  notice,  and  is  conclusive  on  this  motion,  as  it  is  not 
claimed  that  the  defendant  had  not  notice  of  the  judgment 
she  seeks  to  open  at  the  time  it  was  entered. 
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There  is,  however,  another  answer  to  this  motion,  which 
goes  more  to  the  merits  of  the  application. 

The  only  reason  assigned  for  a  new  trial,  is  the  evidence 
of  marriage  furnished  by  the  partition  suit ;  which,  it  is 
claimed,  should  conclude  the  defendant.  Admitting  that 
such  effect  would  necessarily  have  to  be  given  to  the  evi- 
dence suggested,  there  'is  still  the  other  fact,  which  the  plain- 
tiff does  not  propose  to  controvert,  namely,  that  at  the  time 
of  her  marriage  to  the  defendant,  she  was  a  married  woman. 
Such  fact  of  itself  rendered  a  marriage  with  the  defendant 
wholly  void.  (Bishop  on  Divorce,  vol.  1,  §  299.) 

Under  any  aspect  therefore,  even  though  the  court  had 
the  power  to  open  the  judgment,  and  this  was  a  case  in 
which  such  power  should  be  exerted,  the  plaintiff  would  be 
without  any  substantial  relief.  Her  former  marriage  stands 
as  a  perpetual  bar  to  her  claiming  to  be  the  wife  of  the 
defendant.  More  than  six  years  have  elapsed  since  a  sol- 
emn judgment  of  this  court  was  pronounced  against  the 
plaintiff.  What  new  relations  the  parties,  or  either  of  them, 
have  formed,  does  not  appear.  But  the  security  and  quie- 
tude which  such  judgment  has  afforded,  should  not  be  dis- 
turbed, except  for  most  clear  and  conclusive  reasons. 

I  find  nothing  in  the  papers  before  me  which  furnishes 
any  such  reasons. 

The  motion  must  be  denied. 


DIGEST 


OF   THE 


POINTS  OF  PRACTICE, 


AND 


OTHER    IMPORTANT    QUESTIONS, 


CONTAINED  IN  THE  FOLLOWING  REPORTS  : 


33  How.  Pr.  E. ;  47  Barlow's  R. ;  2  Abbott,  N.  S. ;  35  N. 
T.  JR. ;  and  1  Robertson's  R. 


ABATEMENT. 

1.  A  suit  to  foreclose  a  mortgage,  com- 
menced by  a  testator,  in  his  lifetime, 
against  the  mortgagor,  who  is    ap- 
pointed one  of  the  executors  of  his 
will,  and  which  suit  was  pending  at 
the  death  of  the  testator,  does  not 
abate  by  his  death,  but  sui  Vives  to  his 
personal  representatives.    ( Me  Gregor 
agt.  McGregor,  35  N.  Y.  E.  218.) 

2.  When  the  mortgagor,  being  appointed 
one  of  the  executors  of  the  will,  ac- 
cepts the  trust  and  qualines,  his  co- 
executor  having  accepted  and  quali- 
fied, may  proceed  to  revive  the  suit 
against    the  mortgagor  co-executor, 
upon  the  principle  that  one  co-execu- 
tor may  maintain  an  action  in  equity 
against  another  co-executor,  to  com- 
pel the  payment  of  a  debt  owing  by 
him  to  the  estate.     (Id.) 

A  suit  brought  by  a  public  officer,  as 
such,  is  abated  by  his  going  out  of 
office  ;  but  the  abatement  is  but  a 
temporary  disability,and  if  there  is  any 
successor,  the  action  might  be  revived. 


Hence,  an  injunction  existing  in  such 
an  action  is  not  to  be  regarded  as  no 
longer  in  force,  when  the  plaintiff 
goes  out  of  office,  out  it  must  be  set 
aside.  (People  ex  rel.  Wood  agt.  Con- 
notty,  2  Abb.  N.  8.  315.) 

4.  The  common  law  right  of  sumarily 
abating  public  nuisances,  is  not  abol- 
ished by  the  constitutional  provisions 
protecting  private  prope.ity.  ( Coe  agt. 
SchuUz,  2  Abb.  N.  3.  193.) 

5.  Hence,  if  an  act  of  the  plaintiff  which 
is  interfered  with  by  the  health  offi- 
cers, be  a  public  nuisance,  he  cannot 
be  entitled  to  an  injunction  to  prevent 
their  interference  with  it.     (Id.) 

6.  A  plea  in  abatement,  that  A.  and  B. 
were  co-partners,   and  should  have 
been  co-defendants,  is  not  sustained 
by  evidence  that  B.  was  stich  partner. 
The  defendant,  by  his  plea,  must  give 
the  party  a  better  writ— he  must  state 
precisely  and  truly  who  were  the  par- 
ties to  the  contract ;  and  if  he  fails 
to  do  this,  his  plea  fails  also.     (  TTi- 
gand  agt.  Sichet,  ante,  174.) 
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ACTION. 

1.  The  personal  liability  of  stockhold- 
ers, where  thev  are  made  liable,  is  an 
original    liability ;    and     an     action 
against  them  is  upon  their  contract, 
made  by  them  in  a  qualified  corporate 
capacity ;    but  where  the    corporate 
capacity  is  not  thus  qualified,  and  the 
members  or  officers  arc  not  liable  as 
original  or  principal  debtors,  but  by 
reason  of  some  thing  imposed  on  them 
by  the  statute,   the   action  must  be 
upon  the  statute,  to  recover  a  debt  in 
the  nature  of  a  forfeiture.    ( Bird  agt. 
Hayden,  2  Abb.  N.  S.  61.) 

2.  One  in  whose  name  a  business  is  car- 
ried on  by  other  persons,  in  order  to 
protect  it  and  their  funds  against  their 
creditors,  and  upon  a  secret  agreement 
that   he   shall  in  fact  be  only  their 
clerk,  must,  as  between  himself  and 
them,   and  persons  claiming    under 
them,  be  regarded  as  having  the  legal 
title  to  property,  or  the  proceeds  of 
property,  intrusted  to  him  by  third 
persons  in  the  course  of  such  business; 
and  he  may  maintain  an  action  to  re- 
cover from  the  persons  thus  doing  bu- 
siness in  his  name,  whatever  they  con- 
vert to  their  own  use  against  his  will. 
(Paddon  agt.  Williams,  2  Abb.  N.  S. 
88.)- 

3.  If  thev  .have  any  remedy  against  his 
claim  tnat  he  is  the  owner  of  the  as- 
sets, it  is  only  by  an  action  for  equita- 
ble relief,  in  which  the  rights  of  per- 
sons dealing  in  good  faith  with  him 
may  be  protected,  and  the  sums  due 
them  be  first  paid.    (Id.) 

4.  An  action  will  not  lie  to  declare  an 
executory  contract,  which  is  contin- 
gent upon  performance  upon  the  part 
of  the  plaintiff,  to  be  vahd  and  sub- 
sisting, where  no  relief  can  be  given 
as  to  the  substance  of  the  contract. 
(O'Reily  agt.  Mutual  Life  Ins.  Co.  2 
Abb.  N.  S.  67.) 

5.  An  action  will  not  lie  to  reinstate  a 
member  of  a  mutual  insurance  com- 
pany, whose  policy  the  company  have 
declared  forfeited  for  non-payment  of 

Eremiums.    So  far  as  rights  of  mem- 
ership    are    concerned,  the  proper 
remedy  is  mandamus.    (Id.) 

6.  One  in  whose  name  a  business  is  car- 
ried on  by  other  persons,  in  order  to 
protect  it  and  their  funds,   against 
their  creditors,  as  between  himself 
and  them,  and  persons  claiming  under 
them,  has  the  legal  title  to  property 
or  the  proceeds  of  property  intrusted 
to  him  by  third  persons,  in  the  course 
of    such    business,    notwithstanding 
any  secret  agreement  by  him  with  the 


persons  for  whom  he  conducts  such 
business,  that  he  shall  be  only  their 
clerk  ;  and  he  may  maintain  an  action 
to  recover  from  them  anything  con- 
verted by  them  to  their  own  use 
against  his  will.  (Paddon  agt.  Wil- 
liams, 1  Robt.  340.) 

7.  If  they  have  any  remedy  against  his 
claim  to  be  the  owner  of  the  a  e 
it  is  only  by  an  action  for  equitable 
relief,  in  which  the  rights  of  persons 
dealing  in  good  faith  with  him  may 
be  protected,  and  the  sums  due  them 
be  first  paid.  (Id.) 

ADMINISTRATOR. 

1.  Where  the  promissory  note  of  an  in- 
testate is  barred  by  the  statute  of  lim- 
itations, his  administrator  cannot  re- 
vive it  by  an  indorsement,  so  as  to 
bind  the  estate  for  the  residue  of  the 
note.  (McLaren  agt.  McMartin,  ante, 
449.) 

ADMISSIONS. 

1.  Admissions  by  a  party  that  the  con- 
ditions, upon  the  failure  of  which  his 
title  and  right  of  action  depended, 
had  been  performed,  are  admissible 
in  evidence  in  an  action  prosecuted  by 
the  plaintiffs  as  heirs  of  the  party 
making  the  admissions,  by  reason  of 
privity  between    them.      (Spaulding 
agt.  Hallenbeck,  35  N.  Y.  It.  204.) 

2.  Where  a  defendant   is  put  on  the 
stand  as  a  witness,  and  is  then  exam- 
ined, without  objection,  touching  mat- 
ters in  respect  to  which  he  is  not  com- 
petent to  testify,  and  after  the  exam- 
ination is  closed,  a  motion  is  made  to 
strike  out  all  the  testimony  of  the  said 
party,  the  motion  should"  be    denied 
'if  it  would    include   any  testimony 
which  it  was  competent  for  the  party 
to  give.     (Id.) 

3.  The  admissions  of  a  party,  whether 
of  law  or  of  fact,  which  have  been 
acted  upon  by  another,  are  conclusive 
against  the  party  making    them,  as 
between  him  and  the  person  whose 
conduct  he  has  influenced.    And  this, 
whether  the  admissions  are  made  in 
express  language  to  the  person  him- 
self, or  are  implied  from  tne  open  and 
general  conduct  of  the  partv.     ( Cola- 
nan  agt.  McClure,  47  J3aro."206.) 

ADVERSE  POSSESSION. 

1.  Where  different  parties  claim  the 
same  premises  under  conflicting 
grants  from  the  same  source,  eaoa 
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grant  being  upon  condition  that  the 
grantee  is  the  true  owner  of  adjacent 
lands,  possession  under  such  grant, 
by  the  one  who  was  not  the  true 
owner  of  the  adjacent  lauds,  cannot 
be  deemed  adverse,  so  as  to  ripen  into 
a  title  as  against  the  other.  (Toude 
agt.  Palmer,  1  Eobt.  437.) 

2.  In  an  action  by  the  true  owner  of 
the  adjacent  lands  to  recover  the 
premises  granted,  evidence  of  his  re- 
covery of  the  adjacent  lands  against 
third  persons,  is  not  irrelevant,  he  be- 
ing required  to  establish  his  title  iu- 
depently'  of  such  recovery.  (Per 
BOSWOETH,  Ch.  J.)  (Id.) 

3;  Where  differfent  parties  claim  the 
same  premises  under  eobflloting 
grants  from  the  same  source,  both 
grants  being  upon  the  condition  that 
the  grantee  is  the  true  owner  of  ad- 
jacent lands,  possession  under  such 
grant  alone,  by  the  one  who  was  not 
the  true  owner  of  the  adjacent  lands, 
cannot  be  deemed  adverse,  so  as  to 
ripen  into  a  title  as  against  the  other. 
(Towle  agt.  Tolan,  1  ttobt.  473.) 

AGREEMENT. 

1.  An  agreement  for  the  salo  and  pur- 
chase of  lands,  signed  by  the  vendee, 
only,  is  void  by  the  statute  of  frauds. 
(DeBeerski  agt.  Paige,  47  Barb.  172.) 

2.  The  defendant  executed  an  instru- 
ment, by  which,  in  consideration  of 
one  dollar,  he  agreed  to  purchase  cer- 
tain real  estate  of  the  plaintiff,  stock, 
&c.,  if  satisfied  with  its  location  and 
advantages,  at  a  price  specified,  and 
in  case  no  purchase  should  bo  made, 
then  he  agreed  to  pay  the  plaintiff 
$2,000  for  painting  certain  portraits, 
and  to  pay  him  $50  per  week  for  the 
board  of  himself  and  family,  during 
three  months  specified  :    Held,  on  de- 
murrer :     1.  That  the  contract  was 
entire,  and  not  severable  ;  and  that, 
being  void  as  to  the  land,  because 
not  signed  by  the  vendor,  it  was  also 
void  as  to  the  other  subject  embraced 
therein.    2.  That  it  was  inoperative 
for  want  of  mutuality ;  the  plaintiff 
not  being  bound  to  do  anything,  on 
his  part.    3.  That  the  consideration 
of  one  dollar,  expressed  in  the  wri- 
ting, was  applicable  to  the  sale  of  the 
real  estate,  and  was  vitiated  by  the 
provision  of  the  statute  which  ren- 
dered  that  part  of  the  instrument 
nugatory  and  void.    -(HOGEBOOM,  J. 
dissented.)    (Id.) 

3.  Parties  having  entered  into  an  agree- 
ment in  writing,  for  the  sale  and  pur- 
chase of  real  estate,  embracing  an  oil 
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well,  steam  engine,  &c.,  at  the  option 
of  the  purchasers  within  a  specified 
time,  the  vendor,  to  induce  tne  pur- 
chasers to  take  the  property,  agreed 
with  them  by  parol,  before  the -time 
limited  had  expired,  that  if  thev  would 
accept  the  property,  and  pay  him  the 
purchase  money  according  to  the 
lonus  of  the  written  agreement,  they 
might  take  the  engine  and  try  it,  and 
if  they  found  it  would  not  answer 
their  pnrposo,  he  would  take  it  back, 
and  pay  or  allow  the  purchasers  $1,000 
for  it:  Held,  that  the  parol  agree- 
ment in  respect  to  the  engine  was  not 
for  an  absolute  sale  thereof,  but  for  a 
sale  coupled  with  a  condition  that  it 
should  answer  the  purpose  of  the  pur- 
chasers ;  and  as  that  condition  was 
not  complied  with,  the  engine  was 
never  purchased  by  them,  and  tha 
title  remained  in  the  vendor.  (  Wkita 
agt.  Knapp,  47  Barb.  549.) 

4.  Accordingly:   held,  that  such  parol 
agreement  was  void  under  the  statute 
of  frauds,  as  being  a  parol  agreement 
for  the  sale  of  goods  of  the  value  of 
$50  or  more.     (Id.) 

5.  A  contract  by  which  the  owners  of  a 
steamship  agree  to  pay  a  broker  a  spe- 
cified   commission   for    obtaining    a 
charier   of  their  vessel  from    "the 
United  States  government,"    is  not 
void  on  the  ground  that  it  contra- 
venes public  policy.     (Rowland  agt. 
Coffin,  47  Barb.  653.) 

6.  By  a  written  agreement,  signed  by 
the  parties,  the  plaintiff  agreed  to  sell 
to  the  defendant,  and  the  latter  to 
purchase  at  the  price  or  sum  of  $200 
per  acre,    "the  following  described 
lot  or  tract  of  land,   situate  in  the 
town  of  S.  &c.,  and  bounded  and  de- 
scribed as  follows,  to  wit :  on  the  north 
by  the  centre  of  Esty  street ;  on  the 
west,  by  S.'s  lot ;  on  the  south  by  a 
line  half  way  from  Jones  street   to 
Esty  street,  and  on  the  east  by  the 
cove  ;  and  being  the  east  part  of  lot 
No,  21,  on  a  map  made  by  VV.,  of  a 
part  of  the  T.  farm  (the  quantity  to 
be  ascertained  by  measurement  and 
survey  thereof)."  The  question  being 
whether  the  plaintiff  sold  the  land  on 
the  east  side  thereof,  to  the  edge  of 
the  water  that  sets  back  from  the  Che- 
mung  river,  or,  whether  he  only  sold 
land  to  the  east  line  of  lot  No.  21,  as 
laid  down  on  the  map  made  by  W : 
Held,  1.   That  the  cove  being  men- 
tioned hi  the  contract    as  the  east 
boundary  of  the  land  sold,  it  could 
not  be  controlled  or  changed  by  the 
reference  in  the  contract  to  the  map 
made  by  W.,  or  by  the  east  line  of  lot 
No.  21,  as  laid  down  on  that  map.    2. 
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That  iV  was  immaterial  whether  that 
lot  extended  as  far  east  as  the  cove, 
or  not ;  or  whether  any  portion  of  such 
lot  lay  within  the  boundaries  men- 
tioned in  the  contract.  That  those 
boundaries  being  marked  by  known 
and  certain  monumentn,  must  control 
in  construing  the  contract.  3.  That 
the  fact  that  lot  21  did  not  extend  to 
the  east  boundary  mentioned  in  the 
contract,  did  not  control  in  ascertain- 
ing the  quantity  of  land  sold.  (Jones 
agt.  Holstein,  47  Barb.  311.) 

T.  By  a  written  contract  between  L.  and 
A..',  L.  agreed  to  furnish  groceries  to 
A.  to  sell  at  O.,  and  to  pay  the  rent 
of  the  store  in  which  the  groceries 
should  be  sold.  A.  agreed  to  sell  such 
groceries  and  goods  aa  should  be  fur- 
nished by  L.,  for  one-half  of  the  prof- 
its of  the  sale  of  such  groceries  and 
goods :  Held,  that  the  agreement  did 
not  constitute  the  parties  thereto 
partners.  (Lamb  agt.  Grocer,  47 
Barb.  317.) 

8.  That  it  amounted  to  nothing  more 
than  an  arrangement  between    the 
parties,  bv  which  A.  was  to  sell  such 
goods  as  L.  should  furnish  him,  and 
as  a  compensation  for  A.'s  services  in 
selling  them,  he  was  to  receive  one- 
half  of  the  profits  on  the  sales  :    A. 
standing  in  the  relation  of  servant  or 
agent  of  L.  in  the  transactions  which 
took  place  under  the  agreement.  (Id.) 

9.  In  a  contract  for  the  sale  of  the  art 
and    mystery  of  compounding    and 
manufacturing  an  article  of  medicine, 
and  the  exclusive  right  to  make,  use 
and  vend  the  same,  the  vendor  cove- 
nanted not  to  impart  the  art  to  any 
other  person,  and  not  to  make  or  vend 
the  article  himself,  in  consideration 
whoreof  the  vendee  covenanted  to  pay 
a  certain  sum  of    money  in  install- 
ments, at  specified  times  *:    Held,  that 
the  covenants  were  independent,  and 
that  the  vendor  need  not  allege  per- 
formance of  the  contract  on  his  part, 
in  order  to  recover  the  money  due. 
(Hard  agt.  Sedey,  47  Barb.  428.) 

10.  Held,  also,  that  it  was  not  necessary 
for  the  vendor  to  allege  that  there 
was  in  fact  such  an  act  or  secret  as 
was  mentioned  in  the  contract ;   or 
that  it  was  hi  his  exclusive  possession. 
It  is  sufficient,  in  such  a  case,  to  set 
forth  a  copy  of  the  contract,  under 
section  152  of  the  Code,  and  allege 
th^t  there  is  due  thereon  from  the  ad- 
verse party,  a  specified  sum  which 
the  plaintiff  claims.     Sueh  a  contract 
is  valid,  and  does  not  fall  under  the 
rule  prohibiting  a  general  restraint  of 
trade.  A  provision  'n  such  a  contract, 


that  th«  vendee  may  use  the  name  of 
the  vendor,  on  the  labels  accompany- 
ing the  article,  for  the  purposes  of 
trade,  does  not  necessarily  imply  a 
fraud  upon  th«  public,  nor  avoid  the 
contract.  A  provision  that  if  one 
party  shall  fail  to  fulfill  his  covenants 
the  contract  shall  be  noil  and  void,  is 
to  be  construed  aa  giving  to  the  other 
party  his  option,  in  such  event, 
whether  to  consider  it  void,  or  to  af- 
firm it  and  recover  the  consideration 
therein  expressed.  The  party  hi  fault 
cannot  repudiate  the  contract  on  that 
ground,  and  thus  take  advantage  of 
nis  own  wrong.  (Id.) 

11.  The  defendants  agreod  to  pay  H., 
on  account  of  his  obtaining  a  charter 
from  the  government,  for  a  steamer 
owned  by  the  defendants,  "five,  per 
cent  on  amount  of  charter,  say  $200 
per  diem,  more  or  less,  so  long  as  the 
vessel  should  remain  in  government 
service."     A  charter  was  obtained, 
through  the  agency  of  H.,  on  the  15th 
of  April,  1862,  at  $200  per  diem,  and 
the  government  paid  the  defendants 
that  sum  until  March  25,  1863,  when 
by  an  indorsement  on  the  charter  it 
reduced  the  per  diem  compensation  to 
$120,  which  sum  the  government  con- 
tinued to  pay  until  December  1,  1863  : 
Held,  that  the  charter  obtained  by  H. 
did  not  cease  to  exist  upon  the  reduc- 
tion of  the  compensation,  and  its  iden- 
tity was  not  affected  by  the  indorse- 
ment ;  but  that  it  was  retained  by  the 
parties    thereto  as  the  compact  by 
which  they  were  to  be  governed  du- 
ring the  continued  employment  of  the 
vessel.  And  that  the  defendants  were 
liable  to  H.  for  a  commission  of  five 
per  cent  on  $  200  per  diem,  to  March 
25,  1863,  and  on  $120  per  diem,  from 
that  date  to  December  1,  1863.  (How- 
land  agt.  Coffin,  47  Barb.  653.) 

12,  H.  &  G.  employed  the  plaintiffs  to 
construct  a  planing  machine  for  them 
under  a  patent  owned  by  H.  &  G. 
Subsequently  G.  sold  out  his  interest 
in  the  patent,  and  in  the  machine, 
tools,  and  the  lease  of  the  premises 
occupied  by  them  to  V,,  and  intro- 
duced V.  to  them,  and  informed  them 
that  V.  had  bought  out  his  interest, 
and  was  to  take  his  place.    This  was 
while  the  plaintiffs  were  making  the 
patterns,  and  before  they  commenced 
work  on  the  machine  itself.     They 
then  proceeded  with  the  construction 
of  the  machine,  with  the  understand- 
ing that  V.  was  to  be  responsible,  re- 
ceiving  directions    from    him,    from 
time  to  time,  and  none  from  G.  When 
the  machine  was  completed,  V.  called 
upon  them  in  relation  to  its  delivery, 
and  promised  that  $1,000  should  be 
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paid  when  it  should  be  delivered  : 
Held,  that  the  effect  of  these  transac- 
tions was,  that  the  contract  between 
the  plaintiffs  and  H.  &  G.  was  re- 
scinded, and  a  new  contract  was  made 
between  the  plaintiffs  and  H.  &  V., 
upon  which  V.  was  liable  :  Held,  also, 
that  the  contract  was  not  rescinded  by 
the  plaintiffs  taking  possession  of  the 
machine  with  the  consent  of  V.,  after 
it  had  been  delivered,  the  evidence 
being  conflicting  as  to  whether  the 
re-delivery  was  for  the  purpose  of  sat- 
isfying the  debt  due  to  the  plaintiffs, 
'  or  merely  to  enable  them  to  sell  it  on 
account,  and  apply  the  proceeds  to  its 
payment.  (MULLIN,  J.  dissented.) 
(Sloan  agt.  Van  Wyck,  47  tiarb.  634.) 

13.  A  party  who,  under  an  agreement 
between  himself  and  the  plaintiff  to 
publish  books  jointly,   whereby  the 
latter  was  to  contribute  contracts  with 
authors,  and  receive  at  first  a  salary, 
and  afterwards  become  a  partner  in 
the  business,  obtains  from  the  plain- 
tiff the  stereotype  plates  of  certain 
books,  the  right  of  publishing  which 
belonged  to  the  latter  ;  and  attempts 
to  publish  books  therefrom,  but  re- 
fuses to  perform    the  rest  of  such 
agreement,  may  be  compelled  to  de- 
liver up  such  books  and  plates,  and 
account  for  any  profits  therefrom  to 
the  plaintiff.      (Red-field  agt.  Middle- 
ton,  1  Sobt.  79.) 

14.  The  former  decision    in  this  case 
(Redfield  agt.  Middleton,  7  Bosw.  649), 
distinguished  and  explained.     (Id.) 

15.  An  agreement  to  pay  a  sum  as  liqui- 
dated damages,  in  case  a  court  in 
which  an  action  was  then  pending, 
should  fail  to  make  an  order  contain- 
ing   a    specified    provision    affecting 
substantial  interests,  is  void.    If  the 
contemplated  order  would  be  inequi- 
table, or  contrary  to  settled  practice, 
such  agreement  would  be  against  pub- 
lic policy  ;  if  the  same  as  it  may  be 
usvial  to  make  in  like  cases,  it  is  in 
the  nature  of  a  wager,  and  prohibited 
by  the  statute  of  betting  and  gaming. 
Thus,  where  a  party  to  an  action  for 
the  foreclosure  of  a  mortgage  of  real 
estate,  'on  assigning  a  junior  mort- 
gage of  only  a  \part  of  the  premises, 
stiptilated  with  his  assignee  that  the 
order  of  sale  in  such  action  should  di- 
rect the  property  not  covered  by  the 
junior  mortgage,  to  be  first  sold  for 
payment  of  the  pnor  mortgage  :  held, 
that  the  stipulation  being  void,  the 
assignee  could  not  recover  the  liqui- 
dated damages  specified  in  it,  upon 
its  breach,  by  the  making  of  an  order 
without  the  designated  provision,  and 
the  sale  ef  the  whole  premises  under 


it,  without  producing  enough  to  pay 
the  junior  mortgage.  ( Cowdrey  agt. 
Carpenter,  1  Eobt.  429.) 

16.  Where  a  creditor  made  a  loan  to  his 
debtors,  upon  a  promise  by  them  that 
they  would  either  repay  it  out  of  the 
proceeds  of  a  note  for  a  much  larger 
amount  which  they  had  procured^to 
be  indorsed  by  a  third  person  for  their 
accommodation,  or  would  deliver  the 
note  to  him ;  and  they  subsequently 
delivered  such  note,  without  its  hav- 
ing been  discounted,  to  him,  in  satis- 
faction of  such  loan,  and  a  prior  in- 
debtedness of  them  to  him  :     Held 
that  the  contract  was  to  be  regarded 
as  entire,  and  that  he  had  parted  with 
a   new   consideration    sufficiently  to 
make  the  indorsement  binding.      It 
seems,  that  the  indorser  in  such  case 
would  not  be  exonerated  by  notice  to 
such  transferee  of   the  note,  subse- 
quently to  its  date,  merely  that  the 
partnership  between  the  makers  had 
been  dissolved.     (Smith  agt.  Mulock 
1  Sobt.  569.) 

17.  In  an  action  against  a  corporation, 
for  a  breach  of  their  contract  by  their 
agent  to  employ  the  plaintiff  as  the 
printer  as  a  periodical  published  by 
them,  where  the  only  evidence  of  the 
authority  of  the  agent  to  make  such 
contract,  was  the  fact  that  he  was 
daily  employed  about  their  business 
in  their  building, -and  paid  the  plain- 
tiff for  his  work,  or  certified  his  bilk, 
upon  which  the  treasurer  paid  him, 
and  that  the  paper  for  printing  was 
received   from  and  returned  to  the 
defendants'     establishment     by    the 
plaintiff :    Held,  that  this  was  not  suf- 
ficient proof  of  a  contract  binding 
upon  the  defendants.      (Larter  agt. 
American  Female  Guardian  Society 
1  RoU.  598.) 

18.  Where  the  complaint  alleged  that 
the  plaintiffs,  assignees  for  the  bene- 
fit of  creditors,   had    united  in    an 
agreement  with  the  defendant,  to  sell, 
and  the  defendant  to  purchase,  cer- 
tain real  estate  conveyed  to  them  in 
trust,  for  a  certain  sum,  subject  to 
incumbrances,  of  which  the  defend- 
ant agreed  to  pay  a  certain  sum  to 
the  assignees  (plaintiffs)  out  of  the 
proceeds  of  the  sale  of  the  property, 
to  satisfy  certain  judgments  against 
it,  for  which  the  assignees  had  become 
personally  responsible,  and  the  receipt 
of  a  sufficient  sum  by  the  defendant 
for  that  purpose  is  averred,  a  cause 
of  action  in  favor  of  the  assignees,  in 
their  representative  capacity,  is  fully 
stated.     (Thatcher  agt.  Candee,  ante, 
145.) 
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19.  A  parol  agreement  between  the  plain- 
tiff and  one  of  the  defendants,  that 
the  amount  due  to  the  plaintiff  (for 
his   portion  of  his  mother's    estate 
which  was  in  the  hands  of  the  defend- 
ant)  should  be  set  off  and  applied 
upon  a  demand  which  the  defendant 
had  against  the  plaintiff,  and  that  by 
such  set  off  and  application,  the  claim 
of  the  plaintiff  against  the  defendants 
was  to  be  cancelled,  is  within  the  stat- 
ute of  frauds.     (Brand  agt.  Brand, 
ante,  167.) 

20.  Nothing  beyond  mere  words  having 
paired  between   the   parties,  and  a 
written     memorandum     or    receipt, 
which,  from  the  evidence,  was  agreed 
(by  parol)  to  have  been  given  by  the 
plaintiff  to  the  defendant,  never  hav- 
ing been  in  fact  executed,  the  whole 
agreement  between  the  parties  being 
in  parol,  was  void  by  the  statute.  (If 
the  agreemeiil  mentioned  in  the  case 
of  Demi*  agt.  Spencer,  24  N.   Y.  /.'. 
886,  teas  by  parol,  which  is  not  dis- 
closed by  the  case,  the  decision  on  that 
point  i rb  aid,  seem  to  be  against  the  set- 
tled law.)     (Id.) 

See  CONTEACT. 

ALIMONY. 

1.  Where  the  question  of  alimony  du- 
ring pendency  of  suit  is  refered,  the 
referee  should  not  go  into  the  ques- 
tion whether  the  plaintiff  or  defend- 
ant   were    ever    married,   especially 
where  that  question  is  the  only  impor- 
tant one  in  the  suit.    The  referee  can- 
not decide  the  question  of  marriage 
definitely,  upon  such  a  reference,  for 
his  decision,  if  adverse  to  the  plain- 
tiff, would   practically  preclude   the 
plaintiff  from  the  trial  of  that  ques- 
tion before  the  court  and  jury,  by  de- 
nying her  the  means  to  prosecute  the 
action.  (Herforih&gt.  Herforth,  2  Abb. 
N.  S.  483.) 

2.  Proof  of  cohabitation,  and  of  recog- 
nition by  the  defendant,  and  that  on 
manv  occasions,  and  in  the  presence 
of  witness,  he  treated  the  plaintiff  as 
his  wife,  is  sufficient  proof  of  mar- 
riage, in  such  a  case,  to  entitle  the 
wife  to  temporary  alimony.    The  fact 
that  the  wife  has  acted  inconsistently 
with  her  claim  as  a  wife,  and  has  evei 
commenced  suits  against  her  husbanc 
by  her  former  name,  should  not  be 
regarded  as  decisive  against  her  01 
the  question  of  such  allowance.  (Id. 

ANSWER. 

1.  Where  an  essential  allegation  of  fac 
in  the  complaint,  is  denied  in  the  an 


swcr,  "for  the  want  of  knowledge 
sufficient  to  form  a  belief,"  instead  of 
"  any  knowledge  or  information  suffi- 
cient to  form  a  belief,"  as  prescribed 
by  the  Code,  the  denial  is  insufficient, 
and  consequently  the  fact  alleged  in 
the  complaint  is  admitted,  (//eye  agt. 
BoUes,  ante,  266.) 

In  an  action  for  libel,  an  answer  set- 
ting up  that  the  defendant  made  the 
publi  cation  at  the  request,  and  on  the 
information  of  a  third  person,  is  bad 
on  demurrer.  Such  facts  are  not  mit- 
igating circumstances.  The  Code  of 
Procedure  has  not  changed  the  rules, 
as  to  what  circumstances  are  mitiga- 
ting. It  seems,  that  an  answer  alleg- 
ing mitigating  circumstances,  must 
state  that  thev  are  set  up  in  mitiga- 
tion. (J/aorer  agt.  Tibbitts,  2  466.  N. 

s.  97.; 

APPEAL. 

..  An  order  at  special  term  denying  a 
motion  for  a  commitment  for  not  obey- 
ing a  mandamus,  is  appealable,  where 
the  contempt  is  not  denied,  or  where 
an  evasive  excuse  is  offered,  and  the 
judge,  notwithstanding,  refuses  to  or- 
der a  commitment.  (People  agt. 
Healy,  ante,  172.) 

2.  But  where  the  alleged  contempt  is  to 
be  made  out  from  contradictory  affi- 
davits, then  the  decision  of  the  judge 
at  chambers  is  conclusive.     (Id.) 

3.  For  an  error  in  the  finding  of  facts 
by  a  referee,  as  a  general  rule,  the  ap- 
peal is  confined  to  the  supreme  court. 
(Heed  agt.  Tfie  Board  of  Education, 
ante,  237.) 

4.  A  motion  to  set  aside  a  judgment, 
and  allow  the  defeated  party  to  inter- 
pose his  claim  or  defense,  is  a  motion 
always  addressed  to  the  discretion  of 
the  court,  a_nd  the  decision  thereon  is 
not  the  subject  of  review  in  this  court. 
(Butler  agt.  Lee,  ante,  251.) 

5.  If  such  a  motion  leads  to  a  rehearing 
of  the  cause  upon  the  merits,  it  should 
be  reheard  before  the  same   judge 
who  heard  it  before.     (Id.)  ^ 

6.  The  court,  on  appeal,  will  not  specu- 
late upon  a  general  exception  to  the 
refusal  to  allow  evidence  to  be  given 
in  answer  to  a  question,  to  see  if  some- 
thing material  might  not  have  grown 
out  of  the  answer.  (Pratt  agt.  Strong, 
ante,  287.) 

7.  It  is  not  enough  that  the  appellant's 
counsel  is  able  to  state  a  case  on  the 
argument,    in    which    th,e    question 
might  be  deemed  material.  He  should 
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do  that  at  the  circuit,  so  that  the 
judge  can  see  its  materiality.  ( Id.) 

8.  On  appeal  to  the  general  term  from 
an  order,  all  papers  used  upon  the 
motion,  must  ue  served  with  the  no- 
tice of   appeal,   and    similar    copies 
must  be  furnished  to  the  judges  on 
the  argument  of  the  appeal.     (Smith 
agt.  Chapman,  ante,  308.) 

9.  This  court  can  only  look  at  the  return 
of  the  court  below  for  the  facts  upon 
which  its  judgment  is  to  be  given. 
Facts  stated  in  the  opinion  of   the 
court  below,  or  elsewhere,  not  found 
in  the  return,   cannot  be  regarded. 
(McGregor  agt.  Buell,  ante,  450.) 

10.  It  is  not  proper  for  the  court  below, 
on  the  return  of  the  remittitur  from 
this  court,  to  add  any  new  and  inde- 
pendent direction  to  the  judgment  of 
this  court,  beyond  what  is  required 
to  carry  that  judgment  into  effect, 
even  for  costs  of  the  appeal  of  that 
court.     (Id.) 

11.  It  is  well  settled  by  authority,  that 
no  appeal  can  be  brought  to  this  court 
until  the  court  belo^  by  its  judgment, 
has  finally  disposed  of  the  whole  mat- 
ter before  it,  including  the  right  to 
costs,  as  well  as  other  rights  of  the 
parties.     (Id.) 

12.  If  the  judgment  of  this  court  fails 
to  determine  any  part  of  the  subject 
of  the  appeal,  the  defect  cannot  be 
supplied  by  the  court  below.     (Id.) 

13.  The  statute   (3  B.   S.  5th  ed.  905, 
§§  19,  20),  giving  costs  to  the  prevail- 
ing party,  applies  only  to  appeals  in- 
volving the  validity  and  proof  of  wills, 
and  not  to  cases  which  relate  only  to 
the  granting  or  withholding  of  letters 
testamentary  upon  a  will.     In   such 
cases,  costs  are  granted  or  refused  in 
the  discretion  of  the  court.     (Id.) 

18.  Although  the  amendment  made  in 
1862,  to  the  second  subdivision  of  sec- 
tion 11  of  the  Code  of  Procedure,  so 
as  to  authorize  appeals  to  the  court  of 
appeals  from  orders  refusing  new  tri- 
als, as  well  as  from  orders  granting 
them,  does  not  effect  a  change  of  the 
principle  limiting  the  examination  of 
the  verdict  of  a  jury  to  the  court  in 
which  it  was  rendered,  and  does  not 
authorize  an  appeal,  where  there  are 
no  exceptions,  and  no  questions  of 
law,  and  the  only  point  is,  whether 
the  verdict  is  not  against  or  without 
evidence  ;  yet  the  court  of  appeals, 
under  that  amendment,  may  entertain 
jurisdiction  of  an  appeal  from  an  or- 
der denying  a  motion  for  a  new  trial, 
made  upon  the  ground  of  newly  dis- 


covered evidence.  (Per  DENIO,  Ch. 
J.)  (Adams  agt.  Bush  [No.  1],  2-466. 
N.  S.  104.1 

15.  An  order  for  judgment,  which  re- 
quires a  reference  and  a  report  before 
a  final  determination  of  the  cause,  is 
not  the  subject  of  an  appeal  to  the 
court  of  appeals.    An  order  granting 
or  refusing  a  new  trial,  is  appealable 
to  the  court  of  appeals  ;  but  this  rule 
does  not  apply  to  the  case  of  a  trial 
of  special  issues,  which  may  or  may 
not  embrace  the  merits  of  the  cause. 
The  award  of  such  issues  is  a  matter 
of  practice,  resting  in  the  discretion 
of  the  court.     (Clark  agt.  Brooks,  2 
Abb.  N.  5.385.) 

16.  An  appeal  does  not  lie  to  the  court 
at  general  term,  from  an  order  made 
at  special  term,  denying  a  motion  for 
an  attachment  for  disobeying  an  or- 
der of  the  court,  where,  under  the 

•circumstances  of  tlie  case,  the  grant- 
ing of  the  attachment  was  discretion- 
ary with  the  judge  below.  Where  a 
defendant,  on  being  required  to  pro- 
duce his  books  and  vouchers,  and  to 
render  an  account,  produced  certain 
account  books  and  vouchers,  but  de- 
clined to  render  any  further  or  other 
account,  and  the  plaintiff  obtained  a 
general  order  to  show  cause  why  ha 
should  not  be  attached  for  contempt 
in  not  producing  the  required  ac- 
count :  Held,  that  an  order  denying 
the  attachment  was  not  appealable. 
(Ackroyd  agt.  Ackroyd,  2  Abb.  N.  S. 
380.) 

17.  An  order  directing  that  J.  O.,  late 
sheriff,  be  made  a  party  plaintiff,  and 
that  the  summons,  pleadings,  &c.,  be 
amended    by  inserting    therein    the 
name  of  the  said  J.  O.,  late  sheriff,  as 
a  party  plaintiff;  and  permitting  the 
plaintiff  to  give  to  said  sheriff,  nunc 
pro  tune,  the  undertaking  prescribed 
by  section   238  of  the  Code,  and  to 
amend  the  complaint  by  inserting  an 
allegation  of  such  delivery,  provides 
for    an  amendment  of   the    original 
complaint.    Such  order  is,  therefore, 
a  matter  of  discretion,  and  is  not  ap- 
pealable. (Sayre  agt.  Prazer,  47  Barb, 
26.) 

18.  The  signing  of  a  notice  of  appeal 
from  the  judgment  of  a  justice  of  the 
peace  to  the  county  court,  is  an  act 
which  any  person  may  do  for  another, 
by  request,  whether  he  has  been  ad- 
mitted by  the  court  to  practice  as  an 
attorney   in  courts  of  record  or  not. 
Hence,  a  notice  of  appeal  signed  "  M. 
S.,  defendant,  by  W.  J.  S.,  his  att'y," 
is  valid,  although  W.  J.  S.  is  not  an 
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attorney  at  law. 
47  Barb.  116.) 


(Had  agt  Sawyer, 


19.  It  is  not  unusual  for  the  court  on 
appeal,  to  review  facts  when  they  have 
been  found  by  the  judge  at  special 
term.  Wliere  a  judge  at  special  term, 
finds  the  facts,  the  court,  on  appeal, 
will  not  undertake  to  say  that  the 
judge  found  them  incorrectly,  when 
there  is  evidence,  though  contradic- 
tory, to  sustain  the  fact  so  found. 
(Nitto  agt.  Binsse,  47  Barb.  435.) 

50.  Attachment  proceedings  having  been 
received  in  evidence  on  the  trial, 
without  objection,  it  is  too  late  upon 
appeal  to  question  then-  regularity  or 
sufficiency.  (Happy  agt.  Mosher,  47 
Barb.  501.) 

21.  An  objection  which,  if  taken  at  the 
trial,  might  have  been  obviated,  can- 
not be  raised  for  the  first  tune  on  ap- 
peal.   If  not  taken  at  the  firbt  oppor- 
tunity,  it  will  be    deemed    waived. 
(Cheney  agt.  Seals,  47  Barb.  523.) 

22.  From  a  judgment  directing  that  the 
plaintiff  recover  of  the    defendants 
112.05  damages,  without  costs  ;  that 
the  defendants  recover  of  the  plain- 
tin"  $42.05,   for  costs    and  disburse- 
ments ;  and  that  the  said  judgments 
be  offset  against  each  other,  an  appeal 
lies.     (Howland  agt.  Coffin.  47  Barb. 
653.) 

See  EXCEPTIONS,  8-18. 

ARBITRATION. 

1.  Where  an  agent  submits  to  arbitra- 
tion the  question  of  damage  done 
land  owned  by  the  wife  of  his  princi- 
pal, supposing  it  to  be  the  land  of  the 
principal,  for  earth  and  stone  removed 
from  such  land,  but  afterwards,  on 
learning  that  the  title  of  such  land 
was  in  the  wife,  he  gave  notice  to  the 
other  party,  and  executed  a  new  sub- 
mission upon  the  same  terms,  and 
tendered  it  to  the  other  party,  who 
declined  receiving  it,  saying  that  it 
would  make  no  difference  :  Held,  that 
such  bubmissiou  was  valid,  and  the 
vile  was  bound  by  the  award  made 
thereon.  Where  the  award  requires 
the  execution  of  a  release  on  the  parl 
of  the  wife,  who  is  not  strictly  a  party 
to  the  submission,  and  which  cannot 
be  enforced  by  suit,  yet,  if  the  release 
be  tendered  ui  due  and  proper  form, 
that  objection  ceases  ;  and  the  valic 
parts  of  the  award  may  be  enforced . 
Held,  further,  that  when  the  wife  per- 
mitted the  arbitration  to  proceed  in 
the  name  of  her  husband,  knowing 
herself  to  be  the  party  in  interest,  she 


would  be  bound  bv  the  award.  (Smith 
agt.  Siceeney,  35  N.  Y.  It.  291.) 

2.  In  a  special  statute  authorizing  arbi- 
trations and  the  entry  of  judgments 
upon  the  awards,  a  provision  that 
such  a  judgment  shall  not  be  modi- 
fied except  for  fraud,  collusion  or  cor- 
ruption (!MWS  of  1862,  605,  ch.  359, 
§  7),  does  not  preclude  the  court  from 
setting  aside  such  a  judgment,  if  the 
arbitrators,  by  reason  of  exceeding 
the  submission,  had  no  jurisdiction 
to  make  the  award  hi  question.  The 
submission  of  the  question  whether 
goods  delivered  corresponded  to  the 
sample  by  which  they  were  sold,  and 
must  be  accepted,  does  not  authorize 
the  arbitrators  to  award  damages  for 
a  refusal  to  accept  the  goods.  ( Leach 
agt.  Weeks,  2  Abb.  2f.  S.  269.) 

ARREST. 

1.  Under  subdivision  5,  of  section  179 
of  the  Code,  a  party  may  be  arrested 
"  when  he  has  removed  or  disposed 
of  his  property,  or  is  about  to  do  so 
with  intent  to  defraud  his  creditors." 
( Flour  City  National  Bank  of  Roches- 
ter agt.  Hall,  ante,  U 

2.  A  defendant  has  a  lawful  right  to 
change  bis  residence  from  the  state 
of  New  York  to  any  other  state  ;  and 
where  he  makes  no  secret  of  his  inten- 
tion to  do  so  ;  and  it  does  not  appear 
that  he  owes  anjr  debt  but  the  one 
due  to  the  plaintiff;  nor  that  he  is 
not  abundantly  able  to  pay  that ;  the 
fact  that  he  had  been  disposing  of  his 
property  hi  view  of  such  removal,  does 
not  tend  to  establish  an  intention  to 
defraud  his  creditors.     (Id. ) 

3.  Where  acts  or  statements  of  a  party 
are  susceptible  of  two  interpretations, 
one  indicating  a  fraudulent  and  the 
other  an  honest  and  lawful  purpose, 
the  latter  is  to  be  adopted.     I  Id. ) 

4.  An  affidavit  corroborative  of  the  prin- 
cipal affidavit  to  found  an  arrest,  adds 
no  additional  strength  to  the  princi- 
pal affidavit,  where  all  its  statements 
are  upon  information  and  belief,  and 
is  no  evidence  except  so  far  as  facts 
are  stated  as  the  grounds  of  belief. 
(Id.) 

5.  An  order  of  arrest  cannot  be  granted 
on  showing  that  the    property    has 
been  removed  or   concealed    by  the 
defendant,  merely.     It  must  also  be 
shown  that  such  removal  or  conceal- 
ment was  with  intent  that  it  should 
not  be  found  or  taken  by  the  sheriff, 
or  with    the  intent  to  deprive    the 
plaintiff  of  it.  (  Watson  agt.  McGuire 
ante,  87.) 
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6.  On  a  motion  by  a  defendant  to  dis- 
charge an  order  of  arrest,  where  from 
the  papers,  it  is  evident  that  the  plain- 
tiffs can  recover  in  the  action  only  in 
case  they  establish  the  making  of  the 
defendant's  contract  by  him  with  in- 
tent not  to  pav  for  the  work  done,  as 
he  made  no  false  representations,  a 
trial  by  jury  affords  a  much  better  fo- 
rum, and  more  means  of  determining 
that  question,  than  an  argument  on 
affidavits.     (  Woodward  Steam  Pump 
Manufacturing  Co.  agt.  Stokes,  ante. 
396.) 

7.  "Where  the  defendant  has  not  in  his 
affidavits,  as  he  was  bound  to  do,  ab- 
solved himself  from  all  suspicion,  by 
showing  the  different  sums  of  money 
he  has  paid  out,  and  to  whom,  instead 
of  making  a  general   statement  of 
such  payments;  and  has  not  explained 
the  circumstances  of  suspicion  attend- 
ing the  conveyance  of  his  property ; 
also,  the  circumstance  of  his  remain- 
ing in  possession  of  the  property  since 
its  conveyance,  as  theretofore  : 

8.  Held,  that  if  the  defendant  is  inno- 
cent of  any  fraud,  it  is  no  great  hard- 
ship to  be  out  on  bail  until  the  trial, 
and  then  he  can  entirely  absolve  him- 
self.    (Id.) 

9.  If  a  defendant  arrested  in  a  civil  ac- 
ction,  is  prejudiced  by  the  delay  of 
the  plaintiffs  to  enter  judgment,  "and 
charge  him  in  execution,  he  should 
move  to  compel  them  to  do  so,  and 
cannot  charge  the  plaintiffs  with  laches 
unless  he  has  so  moved.  Where,  how- 
ever, the  plaintiffs  have  been  guilty 
of  gross  negligence  in  this  respect, 
they  may  be  required  to  stipulate  to 
waive  any  objections  to  his  taking  the 
benefit  of  the  fourteen  day  act,  and 
the  defendant  be  allowed  to  be  dis- 
charged under  that  act  on  giving  the 
usual  notice.     ( Carter  agt.  Loomis.  2 
Abb.  N.  S.  295.) 

10.  The  plaintiff  applied  to  the  defend- 
ant to  purchase  a  house  and  lot.  The 
defendant  filled  up  and  executed,  a 
printed   blank  of  an  agreement,   by 

.  which  he  agreed  to  sell  and  convey 
to  the  plaintiff  the  house  and  lot,  for 
$21,000,  free  from  all  incumbrances, 
except  certain  mortgages  referred  to. 
The  title  to  the  premises  was  in  the 
defendant's  wife,  and  the  deed  to  her 
showed,  on  its  face,  that  it  was  given 
subject  to  certain  restrictions  against 
nuisances,  and  also  subject  to  the 
right  of  the  owners  of  certain  adjoin- 
ing houses  and  lots  to  use,  in  common 
with  the  grantee,  a  certain  alley  way, 
four  feet  wide,  off  the  rear  of  the 
premises.  On  the  day  fixed  for  the 


delivery  of  the  deed,  the  defendant 
tendered  to  the  plaintiff  a  deed  duly 
executed  and  acknowledged  by  him- 
self and  his  wife,  for  the  property, 
and  such  a  deed  as  by  the  agreement 
was  to  be  given,  except  that  it  showed 
on  its  face,  that  it  was  given  subject 
to  the  Testrictions  against  nuisances, 
and  to  the  easement  in  the  alley  way. 
The  plaintiff  refused  to  take  the  deed, 
on  the  ground  thaj;  the  property  was 
incumbored  by  the  restrictions  against 
nuisances,  and  the  easement  in  tha 
alley  way.  In  an  action  by  the  plain- 
tiff to  recover  $1,000,  part  of  the  con- 
sideration paid  at  the  date  of  tha 
agreement,  and  the  expense  of  search- 
ing the  title  ;  it  was  held,  that  an  or- 
der cf  arrest ,  holding  the  defendant 
to  bail  in  the  sum  of  $2,000,  on  the 
ground  that  when  the  agreement  of 
sale  was  made,  and  the  $1,000  paid  by 
the  plaintiff,  the  defendant  fraudu- 
lently represented  that  he  was  the 
owner  of  the  premises,  and  thus  in- 
duced the  plain  tiff 'to  pay  him  tha 
$1,000,  was  improper,  and  could  not 
be  sustained,  on  the  ground  upon 
which  it  was  granted.  ( Oatley  agt. 
Lewin,  47  Barb.  18.) 

11.  In  an  action  for  deceit,  where  the 
ground  of  recovery  is  the  fraud,  if 
the     plaintiff     swears     to     a   good 
cause  of  action,  he  is  entitled  to  an 
order  of  arrest ;  and  the  merits  of 
such  cause  of  action  cannot  be  tried 
on  affidavits,  on  a  motion  to  vacate 
the  order  of  arrest.    (Ely  agt.  Mum- 
ford,  47  Barb.  629.) 

12.  A  private  person,  who  merely  states 
to    the    officers    of  police  what    ha 
knows  of  the  offense,  and  his  opinion 
that  there  is  ground  for  the  arrest, 
but  without  making  any  charge  or  re- 
questing an  arrest,  does  not  thereby 
render  himself  liabie  to  an  action  for 
illegal  arrest.     (Burns  agt.  Erben,  1 
Robt.  555.) 


ASSAULT  AND  BATTEEY. 

1.  Where  one  has  unlawfully  entered 
upon  the  premises  of  another,   and 
possessed  himself  of  the  goods  of  tha 
owner,  such  owner  or  his  agent,  may, 
while  upon  his  own  premises,  prevent 
the    wrong-doer  from    taking    such 
goods   away,  and  may  lawfully  usa 
so  much  force  as  may  be  necessary  to 
retain  his  property  and  prevent  its  re- 
moval out  of  his  custody  and  beyond 
his  reach.  ( Gyre  agt.  Culver  47  Barb. 
592.) 

2.  The  law  does  not  oblige  the  owner 
of  property  to  stand  idly  by  and  suo 
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a  thief  or  trespasser  take  his  property 
from  his  premises,  or  limit  him  to 
mere  verbal  remonstrance.  He  may 
act  promptly.  Whether  he  may  use 
force  or  not  in  the  first  instance*  and 
what  degree  of  force,  depends  upon 
the  e  xigencies  of  the  particular  case. 
The  mere  taking  of  the  property  by 
the  owner,  under  such  circumstances, 
from  the  custody  of  the  wrong-doer, 
without  other  force  or  violence,  will 
not  constitute  an  assault  and  battery. 
If  the  taking  or  the  attempt  to  take, 
ia  resisted  by  the  trespasser,  and  he 
persists  in  his  attempts  to  retain  pos- 
session and  cary  thejproperty  off,  then 
the  owner  may  lawfully  use  so  much 
additional  force  as  may  be  necessary 
to  prevent  it.  (Id.) 


ASSESSORS. 

J.  The  office  of  assessor,  in  determining 
what  property  is  subject  to,  and  what 
is  exempt  from  taxation,  is  judicial ; 
and  the  assessor,  in  determining  such 
questions,  acts  judicially  ;  and  is  not 
liable  for  errors  committed  in  arriving 
at  his  conclusions  upon  that  subject. 
(Barhyte  agt.  Shepherd,  35  N.  Y.  R. 
238.) 

2.  The  omission  of  the  assessors  to  spe- 
cify or  make  an  affidavit  as  to  some 
particular  required  of  them  in  relation 
of  the  assessment,  is  not  a  jurisdic- 
tional  defect.     (Parish  agt.   Golden, 
35^T.  Y.  R.  462.) 

3.  Where  the  tax  includes  an  improper 
item  in  respect  to  the  compensation 
of  the  district  attorney,  it  will  not  vi- 
tiate the  levy.     (Id.) 

4.  Where  the  supervisors  have  jurisdic- 
tion to  issue  the  tax  warrant,  they 
will  not  be  liable  in  trespass  because 
they  have  erred  in  allowing  an  im- 
proper item.     (Id.) 

* 

ASSIGNMENT. 

1.  Where  a  written  contract  was  entered 
into  for  the  sale  and  purchase  of  all 
the  potatoes  the  seller  might  raise 
during  the  season,  for  a  specified 
price,  to  be  paid  by  the  buyer  on  de- 
livery at  a  certain  place,  and  before 
the  time  for  harvesting  the  potatoes, 
the  seller  informed  the  buyer  that  he 
had  sold  the  potatoes  for  more  money 
than  the  buyer  had  agreed  to  give, 
and  that  the  latter  could  not  have 
them : 

Held,  that  this  was  a  breach  of  the  con- 
tract on  the  part  of  the  seller,  and  the 
right  of  action,  therefor,  was  prop- 


erly assignable  by  the  buyer,  and  the 
assignee  could  maintain  bis  action 
without  any  demand  of  the  seller,  or 
offer  on  his  part  to  fulfill  the  contract. 
(Sears  agt.  Conater,  ante,  324.) 

See  ASSIGNMENT  FOB  THE  BENEFIT 
OF  CREDITORS. 


ASSIGNMENT  FOB   THE   BENEFIT 
OF  CREDITORS. 

1.  Where  the  complaint  alleged  that  tbe 
plaintiffs,  assignees  for  the  benefit  of 
creditors,  had  united  in  an  agreement 
with  the  defendant  to  sell,  and  the 
defendant  to  purchase,  certain  real 
estate  conveyed  to  them  in  trust,  for 
a  certain  sum,  subject  to  incumbran- 
ces,  of  which  the  defendant  agreed  to 
pav  a  certain  sum  to  the  assignees 
(plaintiffs)  out  of  the  proceeds  of  the 
sales  of  the  property,  to  satisfy  certain 
judgments  against  it,  for  which  the  as- 
f-i^nees  had  become  personally  respon- 
sible, and  the  receipt  of  a  sufficient  sum 
by  the  defendant  for  that  purpose  is 
averred,  a  cause  of  action  in  favor  of 
the  assignees,  in  their  representative 
capacity,  is  fully  stated."    (Tftatcher 
agt.  Candee,  ante,  145.) 

2.  It  is  very  well  settled  that  a  trustee 
cannot  divest  himself  of  the  obliga- 
tion to  perform  the  duties  of  the  trust 
without  an  order  of  the  court,  or  the 
consent  of  all  the  centals  que  trust. 
(Id.) 

3.  Therefore,  the  assignment  by  one 
trustee  of  his  interest  in  the  estate 
to  the  other  trustees,  and  his  renun- 
ciation of  the  right  to  act,  does  not 
divest  him  of  the  character  and  du- 
ties of  a  trustee.      And  an    action 
brought  by  and  in  the  name  of  the 
remaining  trustees,  in  their  represen- 
tative capacity,  is  defective  for  want 
of  parties.     (Id.) 

4.  Trustees  constitute  in  law  but  one 
person,  and  must  join  in  bringing  an 
action.    They  cannot  act  separately ; 
all  must  unite.     (Id.) 

5.  An  assignment  for  the  benefit  of  credi- 
tors, made  by  a  member  of  a  co-part- 
nership firm,  is  fraudulent  as  to  judg- 
ment creditors  of  the  firm,  where  it 
directs  the  assignee  to  pay  out  of  the 
proceeds  of  the  property  assigned, 
debts  jowing  by  the  assignor  individu- 
ally, instead  of  applying  such  pro- 
ceeds to  the  payment  of  the  debts  of 
the  assignor  due  the  judgment  cred- 
itors.    (Heye  agt.  Lollrs,  ante,  266.) 
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ASSOCIATIONS. 

1.  Suits  against  an  association  consist- 
ing of  seven  or  more  persons,  must 
be  brought  against  the  preeident  or 
treasurer  of  such  association,  in  the 
manner  prescribed  by  the  acts  of  1846 
and  1851,  and  the  remedy  against 
their  joint  property  be  exhausted,  be- 
fore an  action  can  be  brought  against 
one  or  more  of  the  individual  associ- 
ates. (Hobbins  agt.  Wells,  1  ttobt. 
666.) 

ATTACHMENT. 

1.  In  an  action  under  the  second  subdi- 
vision of  section  33  of  the  Code,  this 
court  has  no  jurisdiction  whatever, 
unless  the  defendant  is  a  resident  of 
the  city  of  New  York,  or  if  he  bt.  a 
non-resident,    is    personally    served 
with  summons  within  the  city.  (Zere- 
gal  agt.  Benoist,  aide,  129. ) 

2.  Therefore,  where  the  defendant  is  a 
non-resident  of  the  city,  the  issuing 
of  an  attachment  and  levy  upon  his 
property  thereunder,  before  the  ser- 
vice of  summons  in  the  action  upon 
him,  does  not  give  the  court  any  ju- 
risdiction either  of  the  subject  matter 
of  the  action,  or  of  the  person  of  the 
defendant ;  and  the  levy  of  the  at- 
tachment is  wholly  void  and  unau- 
thorized.    (Id.) 

3.  And  sections  8  and  227  of  the  Code, 
do  not  extend  the  jurisdiction  of  this 
court,  in  terms  or  by  implication,  to 
such  cases,  where  the  defendant  is  a 
non-resident,  and  has  not  been  served 
with  summons  in  the  city  of  New 
York.     (Id.) 

4.  An  affidavit  to  procure  an  attach- 
ment, which  wholly  omits  to  state  the 
grounds  of  the  cause  of  action,  con- 
stitutes a  defect  of  jurisdiction  which 
cannot  be  remedied  by  amendment ; 
and  the  attachment  will  be  set  aside. 
(Id.) 

5.  There  is  no  statute,  either   in    ex- 
press terms  or  by  implication,  requir- 
ing a  motion  to  vacate  a  warrant  of 
attachment  to  be  made  before  judg- 
ment.    (Id.) 

6.  The  motion  of  the  defendant  to  open 
a  default,  and  the  order  of  the  court 
granting  it,  but  allowing  the  judg- 
ment entered  to  stand  as  security, 
does  not  preclude  the  defendant  from 
moving  to  set  aside  the  void  attach- 
ment in  the  action.     (Id. ) 

7.  In  an  attachment  suit  by  a  creditor 
against  a  non-resident  debtor,  under 


the  Code,  the  sheriff  is  required  to 
attach  the  real  and  personal  estate  pf 
the  debtor.  (Mechanics'  and  Traders' 
Bank  agt.  Uakin,  ante,  316.) 

8.  Shares  in  a  corporation,  or  any  debts 
or  other  property,  incapable  of  man- 
ual delivery,  shall  be  attached  by 
leaving  a  eopy  of  the  warrant,  and  a 
notice  showing  the  property  levied  on, 
with  an  officer  of  the  corporation,  or 
with  the  debtor  or  individual  holding 
such  property.  (Id.) 

a.  In  case  judgment  is  entered  for  the 
plaintiff  in  the  action,  the  sheriff  shall 
satisfy  the  same  according  to  the  pro- 
visions contained  in  section  237  of  the 
Code.  (Id.) 

10.  Until  the  judgment  shall  be  paid, 
the  sheriff  may  proceed  to  collect  the 
notes  and  other  evidences  of  debt, 
and  apply  the  proceeds  to  the  pay- 
ment of  the  judgment.     (§  237,  siib. 
4.)     (Id.) 

11.  The  actions  authorized  to  be  brought 
by  the  sheriff  may  be  prosecuted  by 
the  plaintiff,  or  under  his  direction, 
upon  giving  to  the  sheriff  an  under- 
taking, with    sureties,   to  indemnify 
him    against    costs    and   expenses. 
(§  238.)     (Id.) 

12.  Attaching  creditors  take  precedence, 
like  creditors  by  execution,  in  the  or- 
der in  which  the  process  comes  to  the 
hands  of  the  sheriff.     (Id.) 

13.  While  the  lien  is  yet  inchoate,  the 
sheriff  can  defend  his  possession  of 
property  attached  under  the  warrant, 
by  or  against  actions  or  claims  made 
through   fraudulent   assignments  or 
transfers  from  the  debtor,  notwith- 
standing judgment  has  not  been  ob- 
tained in  the  action  wherein  the  war- 
rant was  issued.     (Id.) 

14.  Where  the  sheriff  has  served  the 
warrant  of  attachment  upon  a  person 
indebted  to  the  defendant  in  the  at- 
tachment suit,   by  bond    and  mort- 
gage, and  it  is  alleged  that  such  de- 
fendant has,  by  fraud,  and  with  the 
intent  to  hinder  and  delay  his  credi- 
tors, assigned  the  bond  arid  mortgage 
to  a  third  person  ;  although  the  cred- 
itor in  the  attachment  suit  cannot  sus- 
tain an  equitable  action  to  remove 
this  fraudulent  obstruction  to  the  col- 
lection of  his  claim,  as  the  property 
is  intangible  and  such  as  cannot  be 
sold  on   execution,  yet  it  is  a  debt 
which  the  sheriff  is  authorized  to  col- 
lect by  virtue  of  sections  232  and  237 
of  the  Code.    (Id.) 

15.  The  sheriff  may  allege  the  fraudu- 
lent character  of  the  transfer  of  the 
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bond  and  mortgage,  making  the 
holder  thereof  a  party  for  the  purpose 
of  testing  his  riglit,  and  bringing  all 
parties  claiming  an  interest  before  the 
court.  The  mortgagor  might  compel 
the  sheriff,  in  such  an  action,  to  iuter- 
pload  the  assignee  of  the  mortgage, 
under  section  122  of  the  Code,  if  the 
assignee  were  not  made  a  party.  (Id. ) 

16.  To  attach  a  debt  due  to  the  defend- 
ant in  the  attachment,  the  notice 
nerved  on  the  debtor  mast  specify  the 
debt.  A  notice  in  general  terms,  re- 
ferring to  all  debts  and  property  of 
the  defendant,  is  not  enough  to  give 
the  attaching  creditor  priority  over 
subsequent  proceedings  of  other  cred- 
itors. (Harmon  agt.  Hemsen,  2  Abb. 
N.  S.  272.) 


ATTOBNEY. 

"1.  The  rule  that  transactions  between 
attorney  and  client,  bv  which  the 
former  is  benefitted,  will  be  set  aside 
upon  an  action  brought  for  the  pur- 
pose, unless  clearly  shown  by  the  at- 
torney to  have  been  either  just  and 
fair,  or  purely  voluntary  on  the 
part  of  his  client,  applies  to  every  re- 
lation which  pre-snpposes  an  ascend- 
ing or  controlling  influence  by  one 
party  on  the  mind  of  the  other.  (Per 
SELDEN,  J.)  So  long,  however,  as  the 
influence  exists,  the  rule  applies,  al- 
though the  strict  technical  relation 
may  have  terminated.  (Mason  agt. 
Ring,  2  Abb.  N.-S.  324.) 


AUCTIONEERS. 

1.  Under  the  statute  "of  sales  by  auc- 
tioneers"   (1   Rev  Slat.  52S),  an  auc- 
tioneer is  entitled  to  no  compensation 
for  his  services  in  the  matter  of  a  sale 
which  he  is  employed  to  make,  except 
two  and    one-half  per  cent  on  the 
amount  of  the  sale  made  by  him,  un- 
less a  written  sgreement  for  more  be 
previotisly  made.     The  services  men- 
tioned in  the  statute,  for  which  two 
and  one-half  per  cent  is  a  compensa- 
tion, are  not  merely  the  actual  offer- 
ing the  goods  for  "sale,  and  striking 
them  off,  but  include  'also  the  duties 
incidental  thereto,  customary  and  ne- 
cessary to  secure  a  successful  sale. 
(Leeds  agt.  Bomen,  2  Abb.  N.  S.  43.) 

2.  An  autioneer  who  is  employed  to  sell 
a  stock  of  goods  upon  an  oral  agree- 
ment for  a  compensation  greater  than 
two  and  one-half  per  cent,  and  who 
is  stopped,  after  selling  a  part,  by  the 
employer  countermanding    the  sale, 


is  not  entitled  to  recover  commissions 
at  the  rate  agreed,  on  the  value  of  the 
whole  stock  of  goods.  (Id.) 

BAIL. 

1.  Where  a  person  is  indicted  for  crime 
before  his  arrest,  a  police  justice  or  a 
justice  of  the  supreme  court  has  no 
power  to  let  him  to  hail  during  the  ses- 
sion of  the  eoui-t  having  jurisdiction  to 
try  the  indictmet.    Tiie  court  of  ses- 
sions are  not  authorized,  upon  such  an 
indictment,  and  arrest  there-oil,  to  send 
the  case  to  a  police  justice  for  exami- 
nation ;  and  an  order  assuming  to  do 
so,   does  not  affect  the  ijuestion  of 
power  to  bail.    Of  the  right  to  be  ad- 
mitted to  bail  in  criminal  case.s.  (Bab- 
cock's  Case,  2  Abb.  N.  IS.  2U4.) 

2.  Special  bail,  fixed  as  such,  cannot,  in 
an  action  against  them  us  such,  show 
either  in  bar  of  the  action,  or  in  mit- 
igation of  damages,  that  they  were, 
before    tho     recovery    of    judgment 
against    their    principal,   and    at  all 
times  since,  have  been  utterly  insol- 
vent, and  had  no  property  whatever 
that  could,  or  was  liable  to  be  applied 
towards  the  payment  of  such  jv 
nient.      (Levy  agt.  Nicholas,  1  lie 
614.) 

BETTING  AND  GAMING. 

1.  In  an  action  for  money  lost  at  gaming, 
the  plaintiff  complained  as  follows  : 
"  The  plaintiff  complaining,    shows 
that  the  defendants,  on  or  about  the 
13th  September,  1865,  won  at  gaming, 
of  the  plaintiff,    the    sum    of  $861, 
whereby  the   defendants   became  in- 
debted to  the  plaintiff  in  the  aforesaid 
sum,  and   the   plaintiff   immediately 
thereafter  demanded  the  said  sum  of 
the  defendants.    And  the  plaintiff  al- 
leged that  an  action  accrued  to  him  to 
recover,"  <fcc.: 

2.  JJeW,  that  this  complaint  was  not  good 
as  a  declaration  in  debt  under  the  Re- 
vised Statutes,  nor  as  a  complaint  un- 
der the  Code.     The  allegations  omit- 
ted are  :     "  That  the  money  \v;is  lost, 
and  paid  or  delivered  to  the  delVnd- 
ants,"    whereby  an   action   accrued. 
This  defect  is  not  waived  by  the  de- 
fendants answering.     It  is  an  insuffi- 
ciency of  statement  of  facts  to  con- 
stitute a  cause  of  action.     (Stan nurd 
agt.  Eytinge,  ante,  202.) 

3.  The  statute  givi.-s  the  plnimiff  this 
remedy,    and    he    must    pursue   tho 
course  thereby  prescribed,  to  attain 
it.     (Id.) 
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BILLS  OP  EXCHANGE. 

1.  If  the  acceptance  of  a  bill  is  obtained 
by  fraudulent  representations,  such 
fraud  is  a  bar  to  a  recovery  upon  the 
bill  by  any  person  not  a  bona  fide 
holder  for  value.  Where  an  antece- 
dent debt  is  evidenced  by  negotiable 
paper,  it  is  not  enough  that  the  new 
ppper  should  have  been  received  in 
payment  and  satisfaction  of  the  old. 
To  entitle  the  holder  of  the  now  paper 
to  recover  thereon,  the  old  paper  must 

"  be  absolutely  surrendered  uei'ore  ma- 
turity, to  the  person  from  whom  he 
receives  the  new  paper.  ( Bright  agt. 
Judson,  47  Barb.  29. 

BILLS,  NOTES  AND  CHECKS. 

1.  Bank  checks  issued  and  payable  in 
the  city  of  New  York,  should  be  pre- 
sented during  the  same  or  the  next 
succeeding  day,  during  the  usual 
banking  hours,  in  order  to  charge  the 
drawer  in  case  of  the  insolvency  of 
the  bank.  A  later  presentment,  ex- 
cept under  circumstances,  excusing 
the  delay,  will  discharge  the  drawer. 
The  fact  that  the  payees  of  such  a 
check  received  it  as  agents  of  third 
persons  (also  doing  business  in  the 
same  city),  and  that  delay  occurred  in 
passing  the  check  to  their  principals, 
does  not  excuse  from  making  present- 
ment within  that  time.  ( Hazleton  agt. 
Colburn,  2  Abb.  N.  S.  199.) 

BOAED  OF  EXCISE. 

1.  The  board  of  excise  under  the  act  of 
April  16,  1857,  being  charged  with  du- 
ties involving  the  exercise  of  discre- 
tion, cannot  delegate  their  authority 
to  bo  exurcised  by  another.  The  board 
may  employ  an  attorney  to  conduct 
any  prosecution  commenced  by  them, 
but  cannot  give  general  authority  to 
commence  such  prosecution  at  his  dis- 
cretion. In  the  employment  of  an 
attorney,  etc.,  the  board,  or  a  major- 
ity of  them  must  act,  or  authorize  the 
act.  Where  one  of  the  board  has  in- 
stituted proceedings,  and  the  consent 
of  the  other  members  can  be  pre- 
sumed, the  proceedings  will  be  sus- 
tained. (Board  of  Excise  agt.  Sack- 
rider,  35  N.  T.  R.  154.) 

BOARD  OF  HEALTH. 

1.  The  act  to  create  a  metropolitan  san- 
itary district,  &c.  (Laws  of  1866,  pp. 
114,  1462),  does  not  authorize,  and 
was  not  intended  to  authorize,  the 
board  of  health,  or  any  part  or  mem- 


ber of  it,  to  re-define  a  nuisance  or 
common  nuisance,  or  to  declare  an 
act  or  thing  to  be  a  common  nuisance 
which  clearly  is  not,  and  cannot,  un- 
der any  circumstances,  bo  such  «t 
common  law.  Notwithstanding  the 
attempt,  by  section  .14,  and  otln-r 
parts  of  the  act,  to  give  the  board  full 
power  to  remove,  abate,  suspend,  al- 
ter, improve  and  purify  anything  dan- 
gerous to  life  or  health,  aa  a  public 
nuisance,  the  question  whether  the 
thing  which  has  been  or  is  to  be  re- 
moved, abated,  &c.,  was  or  is  danger- 
ous to  life  or  health,  or  was  or  is  a 
public  nuisance,  is  a  jurisdictional 
question.  (Coe  agt.  Schultz.  47  Barb. 
64.)' 

2.  But  independent  of  the  special  pro- 
vision in  the  act  to  that  effect,  con- 
sidering that  the  act  not  only  gives 
power,   but  imposes  a  great  public 
duty,  on  such  a  question  all  presump- 
tions are  and  should  be  in  favor  of  the 
board.     Though  the  execution  of  an 
order  of  the  board  of  health,  direct- 
ing a  certain  species  of  manufacture 
to  be  suspended,  may  deprive  an  indi- 
vidual of  his  property,  yet  it  cannot 
be   said    that  the  individual   would 
thereby  be  deprived  of  his  property 
"  without  due  process  of  law,    within 
the  prohibition  of  the  constitution,  if 
the  business  be  a  public  nuisaiice ; 
for  the  legislature  had  the  power  to 
give  the  board  tho  right  to  do,  and  to 
make  it  their  duty  to  do,  the  same 
thing  which  any  citizen  may  do  of  his 
own  motion,  in  respect  to  abating  a 
public  nuisance.    '(Id.) 

3.  The  act  of  1866  is  not  unconstitu 
tional,  as  establishing  an  inferior  local 
court,  within  the  prohibition  implied 
by  article  6  of  the  constitution  of  the 
state.  Nor  is  the  act  unconstitutional 
on  the  ground  that  it  authorizes  the 
board  of  health  to  pass  bv-laws  and 
ordinances.      If  the  legislature  had 
power  to  create  the  sanitary  district 
and  tho  sanitary  board,   it  had  the 
power  also  to  give  the  board  the  right 
to  pass  by-laws  and  all  proper  ordi- 
nances  to  carry  out  the  purpose  of 
such  creation.     (Id.) 

4.  The  act  of  1865,  constituting  the  me 
tropolitan  board  of  health,  does  not 
authorize    the    board    to    determine 
what  shall  be  deemed  public  nuisan- 
ces ;  but  leaves  that  as  a  jurisdictional 
question.     That  act  is  not  unconsti- 
tutional, as  contravening  the  provi- 
sions of  the  constitution  respecting 
the    establishment  of  inferior   local 
courts  ;  nor  as  delegating  legislative 
powers.     ( Coe  agt.  Schultz,  2  Abb.  N. 
S.  193.) 
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BONA  FIDE  HOLDER. 

1.  Accepting  a  bill  or  note  in  payment 
of  a  precedent  debt,  is  not  parting 
wit  h  value,  so  as  to  make  the  holder 
a  bonafide  holder  for  value.     (Bright 
agt.  Judson,  47  Barb.  29. 

2.  A  bona  fide  holder  of  a  bill  or  note, 
taken  with  no  other  knowledge  than 
the  paper  furnishes,  has  the  right  to 
tivat  the  parties  to  the  same  as  liable 
to  him,  in  the  same  manner  and  order, 
and  to  the  same  extent,  as  they  ap- 
pear on  the  instrument,  although  as 
between   themselves,  their  relations 
may  be  different.    Knowledge  .subse- 
quently acquired  by  the  holder,  does 
not  affect  his  rights.  L.  made  his  note 
for  $1,693,  and  loaned  the  same  to  A. 
&  H.,  for  their  accommodation.    A.  & 
H.  transferred  the  note  to  the  plain- 
tiff, who  received  the  same  without 
knowledge  of  this  relation  of  the  par- 
ties, and  paid  full  value  therefor.  The 
plaintiff  afterwards,  and  after  learning 
the  real  position  of  the  panics,  made 
arrangements  with  the  assignees  of  A. 
&  H.,  extending  the  time  for  the  pay- 
ment of  such  note,  and  authorizing 
a  sale  of  the  assets  at  less  than  their 
value  :  Held,  that  this  afforded  no  de- 
fense to  L.,  the  maker  of  the  note  ; 
that  he  was  liable  to  the  plaintiff  in 
the  order  and  to  the  extent  indicated 
by  the  note  itself.     (Hoge  agt.  Lan- 
sing, 35  N.  T.  E.  136.)    " 

8.  The.  rule  that  the  purchaser  of  nego- 
tiable securities,  payable  to  the  holder, 
gains  a  valid  title  thereto,  although 
they  were  stolen  or  fraudulently  ob- 
tained by  the  seller,  only  prevails 
•where  the  purchaser  has  no  such  no- 
tice, either  from  the  appearance  of  the 
document  itself,  or  otherwise,  as  would 
put  an  honest,  careful  man  upon  in- 
quiry in  regard  to  the  true  ownership. 
Appearances  indicating  the  probabil- 
ity of  an  alteration  in  the  number  in- 
scribed upon  a  negotiable  bond,  which 
was  one  of  a  limited  series,  numbered 
consecutively,  and  issued  by  a  corpo- 
ration, is  sufficient  to  put  a  purchaser 
of  such  bond  upon  inquiry  as  to  the 
seller's  title.  (ROBERTSON,  •/.  dissent- 
ing. )  'Eirdsatt  agt.  Russell,  1  Eobt. 
538.) 

4.  In  an  action  by  one  claiming  to  be 
the  true  owner  of  such  bond,  to  re- 
cover possession  of  it  from  another 
person  who  had  purchased  it  in  the 
due  course  of  business,  after  a  sim- 
ilar bond  had  been  stolen  from  such 
claimant,  and  while  there  was  an- 
other bond  of  the  same  series  in 
existence,  held  by  others,  num- 
bered the  same  as  the  bond  in  ques- 


tion, but  whose  number  had  not  beon 
tampered  with,  evidence  that  the  num- 
ber of  the  bond  held  by  the  defendant, 
exhibited  while  in  his  hands,  appear- 
ances of  alteration  capable  of  detect- 
ion, even  without  any  evidence  that  he 
had  made  snch  alteration,  is  sufficient 
to  go  to  the  jury,  upon  the  question 
of  notice  of  want  or  ownership  from 
the  seller  to  the  defendant,  and  it  is 
error  in  such  cases  to  direct  a  verdict 
for  the  defendant.  (ROBERTSON,  J. 
dissented.  (Id.) 

BOND. 

1.  The  modification  of  a  judgment 
against  one  of  several  defendants  per- 
sonally upon  appeal,  by  striking  out 
his  personal  liability  alone,  forms  no 
defense  to  an  action  upon  a  bond  with 
sureties  given  by  such  defendants, 
conditioned  for  the  payment  of  the 
amount  of  such  judgment,  whenever 
ordered  by  the  final  decision  of  the 
court,  in  pursuance  of  terms  imposed 
by  the  court  for  its  refusal  to  appoint 
a  receiver  of  specific  property,  upon 
which  the  judgment  against  the  de- 
fendants had  been  declared  to  be  a 
lien.  The  voluntary  act  of  the  obli- 
gors in  giving  such  a  bond,  under  an 
order  which  affords  the  party  his  elect- 
ion to  give  it  or  not,  waives  all  object- 
ion to  the  authority  of  the  judge 
making  the  order,  to  require  such  a 
bond.  (Ford  agt.  Townsend,  1  Bobt. 
39.) 

BOUNDARY  OF  STATE. 

1.  Long  Island  Sound  is  the  subject  of 
territorial  dominion,  being  an  inland 
arm  of  the  sea,  with  no  outlet  to  the 
ocean,   except  by  a    channel  within 
cannon  range  on  either  side.    If  the 
sound  was  not  embraced  in  the  royal 
grant  to  the  Duke  of  York,  the  king 
retained  it    as  the  property  of   the 
crown,  until  it  was  divested  by  the 
revolution  ;  and  his  dominion  over  its 
waters  then  devolved  on  the  states  of 
New  York  and  Connecticut.     (Mahler 
agt.  Transportation  Co.  35  -A7".  Y.  R. 
352.) 

2.  So  far  as  these  waters  are  wholly  with- 
in this  state,  the  territorial  authority 
of  New  York,   subject  to  the  public 
right    of    navigation,    extends   from 
shore  to  shore  ;  and  so  far  as  the  two 
states  are  coterminous,  it  extends  to 
the  middle  of  the  sound,  if  not  to  a 
line   running  directly  from  Fisher's 
Island  to  Lyon's  Point.    The  cession 
to  the  federal  authorities  of  admiralty 
and  maritime  jurisdiction  over  our  in- 
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land  seas  and  bays,  was  not  an  alien- 
ation of  their  waters,  or  of  general 
.  jurisdiction  over  them  ;  and  in  respect 
to  these,  the  states  retain  unimpaired 
the  residuary  powers  of  legislation, 
and  their  rights  of  territorial  domin- 
ion. The  towns  and  counties  which 
are  bounded  generally  on  the  sound, 
comprehend  within  their  limits,  for 
the  purposes  of  ordinary  civil  and 
criminal  jurisdiction,  the  waters  be- 
tween their  respective  shores  and  the 
exterior  water  line  of  the  state.  (Id.) 


BROKER. 

1 .  The  duty  of  a  broker  of  real  estate 
consists  in  bringing  the  minds  of  the 
vendor  and  vendee  to  an  agreement. 
He  can  do  no  more  ;  and  is,  therefore, 
then  entitled  to  his  commissions, 
whether  the  agreement  between  the 
parties  has  been  reduced  to  writing 
or  not.  (Barnard  agt.  Monnot,  ante, 
440.) 

CARRIERS. 

1.  Although  common  carriers  may,  by 
positive  contract,  limit  their  liability, 
they  cannot  do  so  by  a  mere  notice, 
whether  placed  on  a  ticket  or  else- 
where,   even    where    the    notice   is 
brought  to  the  knowledge  of  the  per- 
sons with  whom  they  deal.     (Rawson 
agt.  Pennsylvania  ft.  ft.  Co.  2  Abb. 
N.  S.  220.) 

2.  The   plaintiffs  delivered  a  quantity 
of  beer  barrels  at  one  of  the  freight 
houses  of  the  defendant,  at  East  Al- 
bany, for  transportation  to  Boston, 
directed  to  a  person  in  that  city.  The 
plaintiff  had  been  in  the  habit,   on 
former  occasions,  of  sending  receipts 
for  barrels  for  the  defendant  to  sign, 
which  was  not  done  at  this  time.  The 
defendant  employed  a  receiving  and 
a  shipping    clerk,  whose    duty  and 
practice  it  was,  on  being  notified  of 
the  delivery  of  goods  for  transporta- 
tion, to  correct  tally,  and  check  them, 
and  hand  his  account  to  the  book- 
keeper, to  be  entered  in  a  book,  from 
which  book  goods  were  shipped.    No 
goods  were  shipped  unless  receipted. 
The  barrels  in  question  were  not  tal- 
lied,  counted,  Booked  or  receipted, 
nor  did  the  plaintiff  ask  to  have  them 
counted,  tallied,  .fee.    But  the  barrels 
were  delivered  at  the  usual  place  for 
transacting  such    business,   and  re- 
ceived by  persons  in  the  employ  of 
the  defendant ;  aud  the  defendant's 
agent  was  present  when  a  portion  of 
the  property  was  delivered,  and  di- 
rected where  it  should  be  put.    The 


barrels  were  aoniduntally  destroyed  by 
firo,  on  the  same  evening  they  were 
delivered,  and  while  in  possession  of 
the  defendant,  in  its  freight  house : 
Held,  that  the  defendant  received  the 
property  for  the  purpose  of  transpor- 
tation, and  not  as  a  warehouseman  ; 
and  that  it  was  liable  as  a  common 
carrier,  for  the  value  of  the  goods. 
(Coyle  agt.  The  Western  Railroad 
Corpvrat'ton,  47  Barb.  152.) 

CASES  EXPLAINED,  &C. 

1.  The  former    decision  in    this    case 
(Rerlfield  agt.  Middleton,  7  Bosw.  649), 
distinguished  and  explained.     (Red- 
field  agt.  Middleton,  1  Eobt.  79. 

2.  The  cases  of  Tillou  agt.  Kingston  Mu. 
Ins.  Co.  (7  Barb.  70),  and  Wilson  agt. 
Genesee  Mu.  Ins.  Co.  (16  Id.  511),  up- 
on the  point  that  a  policy  of  insurance 
in  favor  of  a  firm,  containing  a  clause 
declaring  it  to  be  void  in  case  of  "a 
sale  "  of  the  property  insured,  with- 
out the  consent  of  the  insurers,  is  not 
annulled  by  a  release  by  one  partner, 
of  all  his  interest,  to  the  others,  ap- 
proved.     (Hoffman   agt.    Tlie  ^E/na 
Fire  Insurance  Company,  1  Robt.  501.) 

3.  The  previous  decision  in  this  case  in 
6  Duer,  276,   distinguished  and  ap- 
proved.     (Me  Williams  agt.  Mason, 
1  Robt.  576.) 

CASE. 

1.  A  party  is  not  entitled,  .upon  the  set- 
tlement of  a  case,  to  have  inserted  in 
it  a  statement  that  it  contains  all  the 
evidence  which  was  given  upon  the 
trial,  unless  the  object  is  to  move  for 
a  new  trial  upon  the  ground  of  a  mis- 
direction, which  was  not  the  subject, 
of  an  exception.     (Magnus  agt.  Tris- 
chet,2Abb.  N.  S.  175.) 

2.  After  an  appeal  has  been  taien  to  the 
court  of  appeals,  and  a  case  made 
and  returned  to  the  clerk  of  the  ap- 
pellate court,  the  court  below  will  not 
entertain  a  motion  to  correct  the  case. 
The  cause  must  be  sent  back  for  the 
purpose  to  enable    them  to  do  so. 
(Adams  agt.  Bush  [No.  3],  2  Abb.  2f. 
S.  118.) 

CATTLE  RUNNING  AT  LARGE. 

1.  The  third  section  of  the  act  of  1862,' 
"  to  prevent  animals  from  running  at 
large  in  public  highways,"  which 
makes  it  the  duty  of  the  person  taking 
cattle,  &c.,  into  his  possession,  under 
the  authority  of  the  second  section, 
to  give  immediate  notice  thereof  to  a 
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justice  of  the  peace  or  commissioner 
of  highways,  contemplates,  a  written 
not.  .--.  Where  cattle  pas- 

turing in  the  liehl  of  their  owner,  es- 
cape from  it  into  an  adjoining  field, 
owned  bv  another,  the  latter  nas  no 
right  under  the  act  above  mentioned, 
to  seize  and  detain  the  cattle  on  the 
ground  that  they  are  trespassing  upon 
His  premises.  The  remedy  of  the 
party,  in  such  &  case,  if  he  has  any,  is 
either  by  an  action  of  trespass,  or  by 
distress  damage  feasant,  under  the 
provisions  of  the  Revised  Statutes. 
C2  /.'.  >'.  517.)  (Coices  agt.  Balzer,  47 
Barb.  562.) 

CAUSE  OF  ACTION. 

1.  The  personal  liability  for  debts  of  a 
corporation,  imposed" upon  its  officers 
who  fail  to  perform  a  duty  with  which 
thev  are  charged  by  the  charter,  is 
in  tlie  nature  of  a  penalty.     Hence, 
the  courts  of  this  state,  have  not  jm-is- 
diction  of  actions  to  enforce  such  lia- 
bility, where  the  charter  creating  it 
was  granted  by  another  state.     (Bird 
agt.  Hayden,  2  Abb.  N.  S.  61.) 

2.  The  designation  bv  the  chamberlain 
of  the  city  of  New  York,  of  the  bank 
which  is  to  be  the  depositary  of  funds 
he  may  receive  in  his  official  capacity, 
does  not  confer  any  right  upon  the 
bank,  and  entitle  it  to  an  action  for 
damages  against  another  bank,  which 
held    the    funds    under   an    adverse 
claimant  of  the  office  of  chamberlain, 
pending  litigation  as  to  the  title  to 
the  omce.      (Lewis   agt.   Broadway 
Bank,  2  Abb  N.  S.  93.) 

8.  The  rule  that  one  injured  hy  the  neg- 
ligence of  another,  cannot  recover,  if 
his  own  negligence  contributed  to  the 
result,  discussed,  and  its  application 
determined  in  reference  to  injuries 
sustained  by  insufficient  guards  for 
horses  on  a  ferry  boat.  The  proper 
terms  of  a  charge  to  the  jui  y  in  such 
a  case.  (Short  agt.  Knapp,  2  Abb.  N. 
S.  241.) 

4.  A  husband  cannot  maintain  an  action, 
the  essential  basis  of  which  is  a  tort 
committed  bv  his  wife.  (Rowing  agt. 
Manly,  2  Abb.  N.  S.  377.) 

CHARTER  PARTY. 

1.  Where  a  charter  party,  which  did  not 
specify  the  capacity  or  burden  of  the 
vessel,  contained  a  stipulation  that 
she  should  carry  on  an  outward  voy- 
age "  seven  hundred  tons  measure- 
ment of  assorted  cargo,  or  more,  if 
that  does  not  make  her  draw  over 


fourteen  feet  of  water,  and  to  bring 
back  six  hundred  hogsheads  of  Migar 
or  its  equivalent,  or  more,  in  casi-  her 
draft  or  water  does  not  exceed  four- 
teen feet :"  Meld,  that  upon  a  fair 
construction  of  the  instrument,  the 
vessel  was  to  be  eo  laden  as  not  in  any 
case  to  draw  over  fourteen  feet  o'f 
water.  It  seems,  that  the  term  "  as- 
sorted cargo,"  as  thus  used,  means 
such  as  usually  pays  freight  accord- 
ing to  measurement  tonnage,  and  not 
upon  its  weight.  (Per  BOSWOBTH, 
Cft.  J.)  (Roberta  agt.  Opdyke,  1  l^bt. 
2S7.) 

2.  Even  if  such  stipulation  required  the 
vessel  to  carry  seven  hundred  tons 
measurement  of  assorted  cargo,  with- 
out reference  to  the  draft  of  water,  it 
would  be  no  defense  to  an  action 
against  the  charterter,  for  the  hire  of 
the  vessel,  to  show  that  the  vessel 
sailed  drawing  fourteen  feet  of  water, 
with  a  cargo  of  only  three  hundred 
and  sixty-one  tons,  unless  it  were  also 
shown  that  such  cargo  was  "  assorted 
cargo."  (Per  BoswoRTH,  CJi.  J.)  The 
charterer,  by  permitting  that  cargo 
to  be  carried  without  objection,  and 
sending  back  a  return  cargo  accord- 
ing, the  charter  party  must  be  deemed 
estopped  from  objecting  that  it  was 
not  a  performance  of  the  contract, 
and  to  have  waited  the  alleged  partial 
non-performance.  (Per  ROBEKTSOX, 
J.}  (Id.) 

CHATTEL  MORTGAGE. 

1.  A  transfer  of  a  chattel  mortgage, 
merely  by  way  of  collateral  security 
for  the  payment  of  a  debt,  is  a  pledge, 
not  a  mortgage  thereof,  and  need  not 
be  recorded.  Notwithstanding  such 
pledge,  the  pledger  may  afterwards 
assign  the  mortgage  to  a  third  person, 
who  may  enforce  it  by  a  sale  of  the 
goods,  subject,  however,  to  the  lien 
of  the  pledgee.  The  lien  of  a  pledge 
is  destroyed  by  a  tender  of  the  amount 
due.  Where  the  mortgagor  of  chat- 
tels borrows  money  to  buy  in  the 
mortgage,  and  procures  au  assign- 
ment of  it  to  the  lender,  as  security 
for  repayment  of  the  loan,  the  mort- 
gage becomes  in  the  hands  of  the  lat- 
ter a  mere  pledge  for  the  loan,  and  is 
discharged  oy  a  tender  thereof.  Where 
the  holder  of  a  chattel  mortgage  first 
pledged  it  for  the  payment  of  a  certain 
sum,  and  subsequently  assigned  it : 
Held,  that  in  an  action  by  the  assignee 
against  third  persons,  for  converting 
the  goods  mortgaged,  evidence  of 
such  pledge  was  admissible  in  regard 
to  damages.  (Haskiiis  agt.  Kelly,  1 
Eobt.  160.) 
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2.  It  seems  that  a  mortgage  of  a  stock 
of  goods  and  tools,  purporting  10  em- 
brace all  other  such  property  which 
may  afterwards  be  substituted  there- 
for, or  added  to  the  stock,  is  void  as 
against  creditors,   as  matter  of  law. 
In  an  action  in  which  a  judgment 
creditor  impeaches  a  chattel    mort- 
gage as  fraudulent  as  against  him,  ev- 
idence of  the  contract  on  which  the 
judgment  was  recovered  is  competent, 
for  it  tends  to  prove  him  to  be  a  cred- 
itor, apart  from  the  judgment,  and  at 
an  earlier  date.     ( Carpenter  agt.  Sim- 
mons, 1  EoU.  360.) 

3.  The  execution  of  a  chattel  mortgage 
in  the  usual  form,  invests  the  title  in 
the  mortgagee,  subject  to  be  defeated 
by    subsequent    performance  of   the 
condition.      The  right  of  possession 
ordinarily  follows  that  of  property  ; 
and  both  would  pass  under  such  an 
instrument,  in  the  absence  of  any  ex- 
press or  implied  agreement  for  the  re- 
tention of  the  chattels  by  the  mort- 
gagor. But  when  the  instrument  spe- 
cifically  defines    the    circumstances 
under  which  the  right  of  possession 
is  to  vest  in  the  mortgagee,  the  law 
implies  an  intent  that  it  is  to  remain 
meantime  in  the  mortgagor.      (Hall 
agt.  Sampson,  35  N.  Y.  It.  274.) 

4.  Until  the    possessory    right  of   the 
mortgagor  ceases,  his  interest  is  sub- 
ject to  seizure  and  sale,  under  legal 
process,  at  the  instance  of  his  credi- 
tors.    When  the  mortgagee,  in  good 
faith,  takes  possession  of  the  bulk  of 
the  property,  under  a  clause  in  the  in- 
strument authorizing  him  to  do   so 
whenever  he  deems  himself  unsafe, 
the  possessory  right  of  the  mortgagor 
terminates  ;  and  he  has  no  remaining 
interest  in  the  mortgaged   property, 
subject  to  levy  and  sale  on  execution. 
(Id.) 

CHECKS. 

1.  Bank  checks  issued  and  payable  in 
the  city  of  New  York,  must  be  pre- 
sented during  the  same  or  the  next 
succeeding  day,  during  the  usual 
banking  hours,  in  order  to  charge  the 
drawer  in  case  of  the  insolvency  of  the 
bank.  A  later  presentment,  without 
any  excuse,  will  discharge  the  drawer. 
The  fact  that  the  payees  of  a  check 
received  it  as  agents  of  third  persons 
(also  doing  business  in  the  same  city), 
whereby  delay  occurred  in  passing  the 
check  to  their  principals,  is  not  a  suf- 
cient  legal  excuse  for  that  delay.  The 
drawer's  promise  to  pay  a  check  which 
has  not  been  seasonably  presented,  is 
not  binding  as  a  waiver  of  due  pre- 


sentment, unless  he  had  notice  of  all 
the  facts  in  relation  to  such  present- 
ment, tending  to  discharge  him.  (Ha- 
zleton,  agt.  (Jolburn,  1  liobt.  345.) 

2.  Giving  and  presenting  a  check  for 
money  deposited  for  safe  keeping,  op- 
erates as  a  demand  of  the  amount 
specified  therein.  ( Cheneii  agt.  Heals. 
47  Barb.  523.) 

CITY  JUDGE— NEW  YORK. 

1.  The  city  judge  of  the  city  of  New 
York,  has  no  authority  to  issue  a  writ 
of  habeas  corpus  out  of  court.  (Nash 
agt.  Tlte  People,  ante,  384.) 

COMMISSIONS. 

1.  The  duty  of  a  broker  of  real  estate 
consists  in  bringing  the  minds  of  the 
vendor  and  vendee  to  an  agreement. 
He  can  do  no  more ;  and  is,  therefore, 
then  entitled'  to  his  commissions, 
whether  the  agreement  between  the 
parties  has  been  reduced  to  writing  or 
not.  (Barnard  agt.  Monnot,  ante, 
440.) 

COMMON  CARRIERS. 

See  INSUBANCE,  1,  2,  3,  4,  5. 

i 
COMPLAINT. 

1.  In  an  action  for  money  lost  at  gaming, 
the  plaintiff  complained  as  follows : 
"The    plaintiff   complaining,    shows 
that  the  defendsfnts,  on  or  about  the 
13th  September,  1865,  won  at  gaming, 
of  the  plaintiff,   the    sum    of   $861, 
whereby  the  defendants  became  in- 
debted to  the  plaintiff  in  the  aforesaid 
sum,   and  the  plaintiff  immediately 
thereafter  demanded  the  said  sum  of 
the  defendants.    And  the  plaintiff  al- 
leges that  an  action  accrued  to  him  to 
recover,"  &c. : 

2.  Held,  that  this  complaint  was  not 
good  as  a  declaration  in  debt  under 
the  Revised  Statutes,  nor  as  a  com- 
plaint under  the  Code.    The  allega- 
tions omitted  are  :  "  That  the  money 
was  lost  and  paid  or  delivered  to  the 
defendants,"  whereby  an  action  ac- 
crued.    This  defect  is  not  waived  by 
the  defendants  answering.     It  is  an 
insufficiency  of  statement  of  facts  to 
constitute  a  cause  of  action.     (Slan- 
nard  agt.  Eytiuge,  ante,  262.) 

3.  The   statute  gives  the  plaintiff  this 
remedy,   and    he    must    pursue  the 
course' thereby  prescribed  to  attain  it. 
(Id.) 
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4.  An  administrator  appointed  to  ad- 
minister upon  the  assets  left  un;ul- 
miniatored  on  the  death  of  the  t-xn-u- 
tpr  of  a  testator,  may  maintain  an  ac- 
tion   against    an    executor   of    Mich 
former  executor  to  recover  the  assets; 
and  in  such  action  it  is  not  neces-sury 
that  the  complaint  allege  that  the  as- 
sets ever  came  into  the  hands  of  the 
defendant.      (  Walton  agt.  Walton.  2 
Abb.  N.S.  428.; 

5.  In  an  action  against  the  owners  of 
stock  in  a  corporation  formed  under 
the  general  law  authorizing  the  form- 
ation of  corporations  for  manufactur- 
ing, mining,    mechanical,  chemical, 
and  other  purposes,  to  charge  thorn 
with  debts  of  the  corporation,  a  gen- 
eral allegation  that  the  corporation 
was  formed  under  that  act,  is  suffi- 
cient, without  stating  the  particular 
purpose  for  which  it  was  formed.  The 
general  allegation  that  it  was  formed 
under  the  statute  imports  that  it  was 
formed  for  one  of  the  purposes  speci- 
fied in  the  statute.   An  allegation  that 
a  business  corporation,  for  value  re- 
ceived, made  and  delivered  a  promis- 
sory note,  sufficiently  states  a  valid 
contract.    It  may  be  presumed,  upon 
demurrer,  that  it  was  done  for  a  legal 
consideration,    under     the    general 
powers  common  to  such  corporations. 
The  complaint  in  an  action  against 

•  stockholders  must  allege  judgment 
and  execution  unsatisfied.  Alleging 
according  to  the  terms  of  the  statute 
that  a  suit  for  the  collection  of  such 
debt  was  brought  against  the  com- 
pany, within  one  year  after  the  debt 
became  due,  is  not  sufficient.  (Linds- 
ley  agt.  StnUMMfe,  2  Abb.  N.  S.  69.) 


COMPLAINT,  SUPPLEMENTAL. 

1.  Leave  to  file  a  supplemental  com- 
plaint does  not  establish  the  plaintiff's 
right  to  sue  for  the  original  cause  of 
action.  (Per  KOBEETSON,  J.)  (Bob- 
bins agt.  Wells,  1  EoU.  666.) 


COMPROMISE. 

1.  What  amounts  to  a  compromise  of  a 
debt  or  claim.     (Allen  agt.  Borum,  47 
Barb.  22.) 

2.  A  settlement  of  litigation,  made  by 
the    guardian    of  infants,    which    is 
clearly  just,  and  advantageous  to  the 
infants,  is  binding  upon  them,  and  a 
court  of  equity  will  enforce  it,  if  clearly 
made  for  their  benefit.     (Livingston's 
Petition,  2  Abb.  N.  S.  1.) 


CONSTITUTIONAL  LAW. 

1.  Tho  second  section  of  article  10,  of 
the  constitution  of  this  state  (1846),  is 
as  follows  :  "All  county  officers,  whose 
flection  or  appointment  is  not  provi- 
ded for  by  tins  constitution,  shall  bo 
elected  by  the  electors  of  the  respec- 
tive counties,   or  appointed    by  the 
boards  of  supervisors  or  other  county 
authorities,   aa  the  legislature   shall 
direct.    All  city,  town  and  village  offi- 
cers, whos«  election  or  appointment 
is  not  provided  for  by  this  constitu- 
tion, snail  be  elected  by  the  electors 
of  such  cities,  towns  and  villages,  or 
of  some  division  thereof,  or  appointed 
by  such  authorities  thereof,   aa  the 
legislature  shall    designate   for  that 
purpose.      All    other    officers    whose 
election  or  appointment  is  not  provi- 
ded for  by  this  constitution,  and  all 
officers  whoso  offices  may  hereafter 
bo  created  by  law,  shall  be  elected  by 
the  people,  or  appointed,  as  the  legis- 
lature may  direct."    (People  agt.  The 
Board  of  Metropolitan  1'olice.  ante, 
52.) 

2.  The  legislature  are  prohibited  under 
this  section  of  the  constitution,  from 
investing  the  board  of  metropolitan 
police  with  the  powers  and  duties  now 
conferred  by  laws  and  ordinances  up- 
on the  mayor,  the  common  council, 
the  mayor  and  common  council,  and 
all  other  boards  and  officers  (except 
the  metropolitan  board  of  health)  of 
the  city  or  New  York,  in  respect  to 
theatres  and  places  of  public  amuse- 
ment, keepers  of  boarding  houses  for 
emigrant  passengers,  junk-shop  keep- 
ers and  junk  boatmen,  pawn-brokers, 
venders,  hawkers  and  pedlers,  dealers 
in  second-hand  articles,  keepers  of  in- 
telligence offices,  auctioneers,  hack- 
ney coaches  and  carriages,  and  the 
owners  and  drivers  thereof,  carts  and 
cartmen,  cabs  and  cabmen,  •  porters 
and    hand-cartmen,   omnibuses    and 
omnibus  drivers,  cars  and  car  drivers, 
to  the  same  extent  as  though  the  said 
board    of   metropolitan    police    was 
named  in  such  laws  and  ordinances  in 
the  place  of,  and  stead  of,  the  mayor, 
common  council,  or  mayor  and  com- 
mon council,  and  other  boards  and 
officers  of  said  city  of  New  York,  as 
enacted  and  passed  by  the  legislature 
in  1867.     (Id.) 

3.  By  this  act,  officers  to  perform  spe- 
cific iocal  and  city  duties  are  appoint- 
ed by  the  state  avthorttiu,  instead  of 
being  appointed  by  the  city  authori- 
ties, or  elected  by  the  people.    ( Id. ) 

4.  The  statute  of  this  state  (Laws  of 
1850,  p.  81,  ch.  72)   providing  for  the 
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appointment  of  harbor  masters  for 
tne  port  of  New  York,  to  regulate  the 
position  of  vessels  there,  and  imposing 
upon  every  vessel  entering  the  port 
and  loading  or  unloading,  or  making 
fast  to  wharves,  feos  to  be  paid  to  the 
harbor  masters,  in  proportion  to  the 
tonnage  of  such  vessels,  is  not  in  con- 
flict with  the  provisions  of  the  consti- 
stitution  of  the  United  States,  which 
give  congress  the  power  "to  regulate 
commerce,"  and  forbid  the  several 
states  "  to  lay  duties  on  imports  or  ex- 
ports, or  any  duty  on  tonnage."  It  is 
competent  tor  a  state  to  establish  lo- 
cal port  charges,  for  services  rendered 
.  by  its  officers  to  vessels  and  cargoes 
within  its  ports,  in  carrying  out  law- 
ful and  necessary  municipal  and  police 
regulations.  (Benedict  agt.  Vander- 
bilt,  \Eobt.  194.) 

5.  The  legislature  has  power  to  pass  a 
valid  law  to  prevent  the  taking  of  fish, 
at  certain  seasons,  within  the  waters 
of  this  state.    It  is  a  power  which  the 
legislature  has  always  exercised,  and 
the  right  is  founded  in  considerations 
of  public  policy.     (The.  People  agt. 
Eeed,  47  Barb.  235.) 

6.  The  act  of  the  legislature,  passed 
April  13,  1866  (Laics  of  1866,  ch.  547), 
laying  duties  upon  sales  maue  by  pub- 
He  auction,  or  by  sample  or  otherwise, 
by  brokers,  of  wines  and  ardent  spir- 
its, foreign  or  domestic,  of  merchan- 
dize imported  from  beyond  the  Cape 
of  Good  Hope,  or  of  any  other  goods, 
wares,  merchandize,   &c.,  which  are 
the  production  of  any  foreign  country, 
and  requiring  auctioneers  or  brokers 
engaged  in  selling  goods  subject  to 
duties  or  fees  by  the  state  laws,  to  ex- 
0cute  a  bond  to  the  people  of  this  state 
in  the  penalty  of  $5,000,  conditioned 
for  the  payment  of  such  duties  on 
sales  made  by  them,  is  a  violation  of 
the  constitution  of  the  United  States, 
and  therefore  void.   It  is  also  a  palpa- 
ble  violation  of   the  constitution   of 
this  state,  which  requires  that  every 
law  which  imposes,  continues  or  re- 
vives a  tax,  shall  distinctly  state  the 
tax,  and  the  object  to  which  it  is  to 
be  applied  ;  and  declares  that  it  shall 
not  be  sufficient  to  refer  to  any  other 
law  to  fix  such  object.     ( The  People 
agt.  Moring,  47  Barb.  642.) 

7.  The  constitution  of  this    state  ex- 
pressly provides,  that  no  private  or 
local  bill  which  may  be  passed  by  the 
legislature  shall  embrace  more  than 
one  subject,   and  that  shall  be  ex- 
pressed in  its  title.    "An  act  to  amend 
chapter  389  of  the  Laws  of  1851  "— 
which  chapter  embraces  two  hundred 
and  ninety-two  sections,  and  is  enti- 
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tied,  "An  act  to  amend  and  consoli- 
date the  several  acts  relating  to  the 
city  of  Epchester" — is  a  local  act ;  and 
the  subject-matter  of  the  proposed 
amendment  must  be  contained  in  the 
title  of  the  act.  It  is  not  sufficient  to 
state,  in  general  terms,  in  the  title  of 
a  private  or  local  bill,  that  it  is  an  act 
to  amend  a  certain  chapter  of  the 
laws  of  a  previous  year,  where  such 
chapter  consists  of  various  sections, 
subject  to  distinct  amendments.  (Peo- 
ple agt.  Hills,  35  Jf.  Y.  E.  449.) 

CONTEMPT. 

1.  An  order  at  special  term  denying  a 
motion  for  a  commitment  for  not  obey- 
ing a  mandamus,  is  appealable,  where 
the  contempt  is  not  denied,  or  where 
an  evasive  excuse  is  offered,  and  the 
judge,  notwithstanding,  refuses  to  or- 
der   a    commitment.      (People   agt. 
Healy,  ante,  172.) 

2.  But  where  the  alleged  contempt  is 
to  be  made  out  from  conti  aclictory 
affidavits,   then  the  decision  of  the 
judge  at  chambers  is  conclusive.  (Id.) 

3.  Where  a  defendant,  on  being  required 
to  produce  his  books  and  vouchers, 
and  to  render  an  account,  produced 
certain  account-books  .and  vouchers,     ' 
but  declined  to  render  any  further  or 
other  account,  and  the  pliiintuT  ob- 
tained a  general  order  to  show  cause 
why  he  should  not  be  attached  for 
contempt  in   not  producing   the  re- 
quired account, — It  seems,  that  tho 
application  for  an  attachment  shouid 
be  denied,  and  that  the  plaintiff,  to 
enforce  his  demand  for  the  account, 
should  move  for  an  order  instructing 
the  defendant  that  he  had  not  com- 
plied with  the  requirement,  and  direct- 
ing him  to  render  a  further  account. 
(Ackroyd  agt.  Ackroyd,  2  Abb.  N.  8. 
380.) 

CONTRACT. 

1.  Where  the  only  evidence  before  a 
referee,  to  sustain  his  findings  of  fact 
and  conclusions  of  law  thereon,  is  con- 
flicting, and  of  equal  might,  or  rather 
with  no  circumstances  to  detract  fiom 
the  weight  of,  or  corroborate  that  on 
either  side,  and  where  the  determina- 
tion of  the  facts  in  issue  either  way, 
must  depend  upon  who  has  the  affirm- 
ative, the  court  has  a  right  to  infer 
that  the  ultimate  finding,  if  not  in 
favor  of  the  party  having  the  nega- 
tive, was  based  on  a  wrong  rule  of 
evidence.  (Strong  agt.  Place,  ante, 
114.) 
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2.  Where  the  finding  of  a  referee,  that 
tin-  contract  upon  which  the  action  is 
founded,  was  conditional,  is  not  borne 
put  by  the  evidence,  and  if  the  report 
is  only  sustainable  upon  that  ground, 
the  court  will  set  it  aside.     ( Id. ) 

3.  The    foundation    of    the    plaintiff's 
cause  of  action,  as  set  out  in  the  com- 
pliuut,  consisted  of  a  promise  by  the 
(leirndants  to  pay  his  assignor  one- 
haif  of  their  profits  in  buying  and  sell- 
ing certain    articles  of  merchandize 

•:us);  and  alleged  the  considera- 
t  i  K)  have  been  an  agreement  by 
tii<'  plaintiff's  assignor  to  provide 
them  '•  with  what  information  ho 
mi-ht  obtain,"  respecting  the  proba- 
bi«-  ;  ciitm  of  the  Uuitecf States  con- 
gress -'in  regard  to  duties  an  spices, 
and  advise  them  respecting  the  prob- 
able future  condition  of  the  market 
rcsiil  ;ng  therefrom,"  claiming  such 
agreement  as  one  for  a  co-partner- 
shi^,  and  for  an  accounting.  (Id.) 

4.  The  answer  admitted  the  making  of 
a  conditional  promise  by  the  defend- 
ants to  i  ay  the  plaintiff's  assignor 
tin •(v-eighths  of  the  profits  of  their 
dedLngB  in  spices,  if  certain  repre- 
sentations previously  made  by  him 
weiv-  true  (stating  such  representa- 
tions).   Tiie  answer  averring  that  the 
payment   of  such   net   profit  was  "a 
compensation  to  him  for  imparting 
hid  said    knowledge  to  the    defend- 
ants : "  That  the  information  so  givtn 
by  u.m,  and  all  such  statements  and 
representations  were   untrue  at  the 
time  he  made  them  ;  and  he  knew 
th  m  to  be  untrue  at  the  time  he 
made  them  ;  and  made  them  fraudu- 
lently, to  procure  money  from  the  de- 
feuUauts.     ( Id. ) 

5.  The  referee  found  that  the  promise 
o;  the  defendants  was  a  conditional 
one,  as  alleged  in  the  answer.    And 
also  found  as  a  fact,  that  the  represent- 
ations made  by  the  plaintiff's  assign- 
or were  untrue  : 

6.  Held,  that  the  arrangement  between 
the  parties  was  evidently  not  a  co- 
partnership as  between  themselves, 
as  by  it  the  plaintiff's  assignor    ac- 
quired   no    interest    in    the   goods 
bought ;  was  not  liable  for  any  losses ; 
and  only  received  a  part  of*  the  net 
profits  as  compensation  for  informa- 
tion, either  then  communicated  or  to 
be  afterwards  communicated : 

.  Held,  also,  that  the  mere  addition  of 
the  condition  set  forth  in  the  answer  to 
the  promise  of  the  defendants,  would 
not  defeat  the  plaintiff's  right  to  re- 
cover under  the  complaint,  although 
it  juight  impose  upon  him  the  neces- 


sity of  establishing  in  advance  the 
truth  of  the  representations  made  by 
the  plaintiff's  assignor.  It  would, 
however,  be  repugnant  to  any  aver- 
ment, that  the  promise  was  made  in 
the  faith  of  the  truth  of  such  repre- 
sentations : 

8.  Held,  also,  that  it  is  illogical  to  predi- 
cate fraud  in  making  a  contract,  of  one 
by  whose  very  terms  the  truth  of  the 
matter  alleged  as  a  deceit,  is  made  a 
condition  of  its  obligation.     (Id.) 

9.  Where  a  conditional  contract  rests  in 
fieri,  and  nothing  has  been  done  or  is 
to  be  done  under  it,  until  its  final 
performance,  and  a  question  arises  as 
to  its  obligatory  character,  proof  of 
fraud  seems  superfluous,  until  the  oc- 
currence of  the  contingency  constitu- 
ting the  condition  is  estabbahed  : 

10.  Heldj  also,  that  the  proof  of  the  af- 
firmative, establishing  the  statements 
alleged  in  the  answer,  rested  with  the 
defendants,     as     such     statements 
f  >rmed  no  qualification  or  part  of  the 
contract,  but  were  extrinsic  matter 
forming  part  of  the  elements  by  which 
it  might  be  defeated  if  it  were  estab- 
lished : 

11.  Held,  also,  that  the  referee  was  mis- 
led, by  not  keeping  in  view,  in  refer- 
ence to  the  burden  of  proof,  the  dis- 
tinction between  evidence  relating  to 
the  terms  of  the  contract  itself,  and 
that  relating  to  extrinsic  matters  af- 
fecting it,  such  as  the  making  and  fal- 
sity of  the  representations  in  ques- 
tion : 

12.  He'd,  also,  that  the  plaintiff  ought  not 
to  be  deprived  of  whatever  rights  he 
has,  under  the  promise  of  the  defend- 
ants to  pay  his  assignor  a  proportion 
of  the  profits,  merely  upon  such  evi- 
dence as  that  before  the  court,  of  un- 
true representations  made  to  obtain 
such  prom  ise.     ( Id. ) 

13.  If  a  contractor  for  the  erection  of  a 
building  neglects  and  refuses  to  com- 
plete his  contract  in  a  material  point, 
it  does   not    follow  that    the  owner 
waives  its  performance  by  taking  pos- 
session of,  and  occupying  it,  hi  its  de- 
fective   condition.     (Reed    agt.    The 
Board  of  Education,  ante,  237.) 

14.  An  owner  is  not  put  to  so  absurd  an 
alternative,  as  either  to  lose  and  aban- 
don his  building,  woi  th  perhaps  $10,- 
000,  or  to  occupy  it  at  the  peril  of  pay- 
ing for  work  not   performed,  or  of 
waiving  thereby  the  performance  of 
any  substantial  covenant  of  the  con- 
tractor.    (Id.) 

15.  Where  a  written  contract  was  en- 
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tered  into  for  the  sale  and  purchase  of 
all  the  potatoes  the  seller  might  raise 
during  the  season,  for  a  specified 
price,  to  be  paid  by  the  buyer  on  de- 
livery at  a  certain  place,  and  before 
the  time  for  harvesting  the  potatoes 
the  seller  informed  the  buyer  that  he 
had  sold  the  potatoes  for  more  money 
than  the  buyer  had  agreed  to  give, 
and  that  the  latter  could  not  have 
them : 

16.  Held,  that  this  was  a  breach  of  the 
contract  on  the  part  of  the  seller,  and 
the    right    of    action    therefor    was 
properly  assignable  by  the  buyer,  and 
the  assignee  could  maintain  his  action 
without  any  demand  of  the  seller,  or 
offer  on  his  part  to  fulfill  the  contract. 
(Sears  agt.  Conocer,  ante,  324.) 

17.  In  an  action  for  damages  on  a  breach 
of  contract  for  the  employment  of  the 
plaintiff  at  a  monthly  salary,  the  plain- 
tiff is  entitled  to  recover  for  services 
offered  to  be  performed,  which  the 
defendant   refused   to   receive,  the 
amount  of  wages  that  he  was  to  re- 
ceive by  virtue  of  his  contract.    ( Hnnt- 
ington  agt.  The  Ogdensburgh  and  Lake 
Champlain  B.  B.  Co.  ante,  416.) 

18.  If  the  plaintiff  seeks  and  finds  em- 
ployment, as  seems  to  be  his  legal  as 
well  as  his  moral  duty,  then  the  dam- 
ages he  would  be  otherwise  entitled  to 
recover,  by  reason  of  the  breach,  is  to 
be  diminished  or  regulated  by  his  ac- 
tual loss,  depending  upon  the  actual 
value  to  him  of  the  benefits  obtained, 
or  to  be  obtained,  from  such  new  em- 
ployment.    (Id.) 

19.  That  is,  the  actual  damage  the  plain- 
tiff will  sustain,  is  the  difference  be- 
tween the   benefits  of   the  contract 
which  is  violated  and  the  value  of  his 
labor  and  services  during  the  time  of 
the  alleged  breach,  while  engaged  in 
business  upon  his  own  account.    And 
as  a  consequence,  evidence  offered  to 
prove  the  value  of  the  services  ren- 
dered upon  his  own  account  is  admis- 
sible.    (Id.)      . 

20.  A  mere  state  of  war  between  the  two 
communities  in  which  the  parties  to  a 
contract  respectively  resided,  and  the 
consequent  inhibition  of  commercial 
relations,  do  not  form  an  excuse  for 
the  non-performance  of  a  condition 
precedent  so  as  to  avoid  a  forfeiture  ol 
the  contract.     (O'Eeitty  agt.  Mutual 
Life  Ins.  Go.  2  Abb.  N.  S.  167.) 

21.  It  seems,  that  an  exception  in  a  con 
dition  annexed  to  a  grant,  can  not  by 
itself  be  construed  as  a  positive  un- 
dertaking.    (Newell  agt.  Wheeler,  " 
Abb.  N.  S.  134.) 


See  AGREEMENT. 

See  EVIDENCE,  3,  4. 

See  SPECIFIC  PEBFOEMANCE. 

CONVERSION. 

1.  The  defendant,  in  an  action  for  the 
conversion  of  personal  property,  may 
set  up  in  mitigation  of  damages,  the 
amount  of  a  chattel  mortgage  given 
by  the  plaintiff  upon  the  property, 
which  was  purchased  by  the  defend- 
ant   subsequent    to    the  conversion. 
(Smith  agt.  Beeves,  ante,  183.) 

2.  There  is  no  rule  of  law  which  pre- 
vents one  who  has  unlawfully  taken 
personal  property,  from  purchasing 
subsequently  a  mortgage    or  other 
hen  upon  it,  or  even  buying  the  prop- 
erty itself.     (Id.) 

3.  Where  the  defendant  in  an  action  for 
the  conversion  of  personal  property, 
and  subsequently  to  such  conversion, 
and  before  the  commencement  of  the 
suit,  purchases  a  prior  judgment  and 
levy  upon  the  property,  under  an  exe- 
cution againat  the  plaintiff,  such  judg- 
ment and  levy  is  a  bar  to  the  plain- 
tiff's action.     ( Jd.) 

4.  The  defendant  in  an  execution,  with 
whom  property  is  left,  after  levy,  is 
the  mere  servant  or  agent  of  the  offi- 
cer, and  cannot  sue  for  the  conversion 
of,  or  injury  to,  the  property  seized. 
The  property  is  in  the  custodv  of  the 
law.     (Id.) 

5.  In  an  action  for  damages  for  the  con- 
version of  goods  bought  by  the  plain- 
tiff of  the  defendant,  but  left  in  the 
possession  of  the  latter,  under  a  spe- 
cial agreement,  if  the  only  proof  of  a 
conversion  is  a  demand  and  refusal, 
evidence  is  admissible  that,   at  the 
time  of  the  sale,  the  plaintiff  knew 
that  the  goods  belonged,  not  to  the 
defendant,  but  to  a  third  person,  who 
before  such  demand,  took  the  goods 
away  from  the  defendant,  against  hia 
will.    So  is  evidence  that  before  the 
demand  they  were  seized  by  the  sher- 
iff, on  an  attachment  against  such 
true  owner.     The  ordinary  warranty 
of  title,  implied  in  a  sale  of  chattels, 
does  not  estop  the  seller,  in  an  action 
for  non-delivery  or  conversion,  from 
setting  up  that  he  had  been  deprived 
of  their  possession  by  paramount  title. 
(Pei-   ROBERTSON,   J.)      (Huntington 
agt.  Douglass,  1  Bobt.  204. ) 

CORPORATIONS. 
1.  The  printed  copy,  in  a  volume  of  laws, 
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of  the  charter  of  a  private  corporation, 
granted  by  the  legislature  of  another 
state,  is  embraced  by  .section  J-J6  of 
the  Code  of  Procedure.  Formal 
defects  in  proceedings  to  organize  a 
corporation,  are  not  available  to  de- 
feat an  action  brought  by  the  corpo- 
ration for  a  trespass  in  wrongfully 
taking  property  out  of  their  p. 
sion.  ( Peruse  &  Brooks'  Paper  II 'orka 
agt.  Willed,  1  Jlobl.  131.} 

2.  Whore  in  an  action  to  charge  the  de- 
fendants, trustees  of  a  corporation 
organized  „  under  the  general  law 
authorizing  the  formation  of  corpora- 
tions for  manufacturing  and  other 
purposes,  with  personal  liability  for 
a  debt  of  the  company,  the  defendants 
answered  that  at  the  time  the  debt 
matured,  and  for  a  long  time  after- 
wards, the  corporation  was  solvent, 
and  its  stockholders  severally  and  in- 
dividually liable  for  all  its  debts,  by 
reason  of  the  non-payment  of  its  cap"- 
ital  stock  ;  that  the  plaintiff  neglected 
to  institute  suit  for  two  years,  and 
that  by  such  neglect  the  plaintiff  re- 
leased and  discharged  the  stockhold- 
ers from  personal  liability ;  that  no 
notice  was  ever  given  to  the  defend- 
ants of  the  plaintiff's  claim,  nor  had 
the  defendants  any  opportunity  of  be- 
ing subrogated  to  the  rights  and  rem- 
edies of  the  plaintiff  against  the  cor- 
poration whjie  solvent,  nor  against 
the  stockholders  before  they  were  re- 
leased as  above  stated ;  on  demurrer 
to  the  answer  :  held,  that  these  facts 
constituted  no  defense  to  the  action. 
(Merchants  Sank  of  New  Haven  agt. 
Bliss,  1  Robt.  391.) 

8.  A  personal  liability  for  debts  of  a  cor- 
poration imposed  by  its  charter  upon 
its  officers,  for  failing  to  perform  a 
duty  with  which  they  are  charged,  is 
quasi-  penal,  and  therefore,  the  courts 
of  this  state  have  no  jurisdiction  to 
enforce  such  liability,  where  the  char- 
ter creating  it  was  granted  by  another 
state.  But  the  personal  liability  of 
stockholders,  by  statute,  arises  out  of 
their  original  liability  ;  if  they  had  not 
been  exempted  therefrom  by  such 
statute.  An  action  against  them  is, 
therefore,  upon  their  contract  in  a 
qualified  corporate  capacity.  Where 
the  corporate  capicity  is  not  thus  qual- 
ified, and  the  members  or  officers  are 
not  liable  as  original  or  principal 
debtors,  but  by  reason  of  something 
imposed  by  the  statute,  the  action 
can  only  be  to  recover  the  debt  by  way 
of  a  forfeiture  or  penalty.  (Bird  agt. 
Hayden,  1  Robt.  383.) 

4.  Of  the  right  of  voting  in  corporations, 
on  stock  irregularly  issued.  In  an 


emergency  nn/1  contingency,  in  which 
tin  forms  of  procedure  prescribed  by 
the  I'harter  iii  ropcct  to  elections,  fail 
tn  accomplish  tin-  purposes  contem- 
plated, si  that  the  necessary  offices 
are  vacated,  it  is  competent  for  the 
corporators  cbemsatrea  to  exorcise  the 
poucr  of  election,  and  provide  for  the 
appointment  of  inspectors  for  that 
pin-pose.  An  election  of  directors  of 
u  corporation  is  not  invalid  or  to  be 
set  aside  as  irregular,  because  the 
oath  actually  administered  to  the  in- 
spector was  not  subscribed  by  them. 
(Mailer  of  Wluxler,  2  Abb.  N.  S.  361.) 

5.  The  discounting  of  a  new  note,  and 
the  application  of  the  proceeds  real- 
ized   from    it    to  the  payment  of  a 
former    note,   extinguishes    the    old 
debt,  and  creates  a  new  one.     Such  a 
transaction  is  not  a  mere  change  of 
securities— the  taking  of  a  now  note 
in  the  place  of  the  old  one — but  a  dis- 
count, and  a  payment  of  money  ?  upon 
the  strength  of  the  new  security,  by 
means  of  which  the  old  obligation  is 
discharged,  gi  \  on  up  and  surrendered, 
so  as  to  render  it  ineffective  for  any 
purpose.     Under  such  circumstances, 
the  contract  does  not  relate  back  to 
the  time  when  the  first  note  was  dis- 
counted ;    but  the  old  note  having 
been  paid  and  taken  up,  the  debt  wifl 
be  deemed  to  have  been  contracted 
when  the  new  note  was  given.    And 
if  a  debt  thus  contracted  by  a  manu- 
facturing corporation,  by  the  giving 
of  a  new  note,  is  payable  within  one 
year  after  the  date  of  such  new  note, 
and  a  suit  is  brought  on  the  note 
against  the  company,  within  one  year 
after  the  same  becomes  due,  the  stock- 
holders are  personally  liable.      (In- 
OALLS,  J.    dissented.)      (Fisher   agt. 
Marvin,  47  Barb.  159.) 

6.  A  corporator  of  a  municipal  corpora- 
tion, has  a  right  to  have  a  general  in- 
spection,  and  to  take  copies  of  the 
public  documents  and  records  of  the 
corporation,  under  such  rules  and  re- 
strictions as  will  preserve  them  from 
loss  or  mutilation,  and  prevent  any 
serious  interruption  of  the  duties  of 
the  custos.  This  right  is  not  to  be  re- 
stricted to  cases  where  the  corporator 
has  some  private  interest,  for  the  en- 
forcement and  protection   of  which 
an  inspection  of  certain  documents 
is  necessary.     ( Tfie  People  agt.  Cor- 
nel, 47  Barb.  329.) 

COSTS. 

1.  The  statute  allowing  double  costs  to 
public  officers,  sued  for  official  acts, 
is  not  repealed.  But  the  party  eiiti- 
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tied  to  double  coats,  must  apply  to 
the  court  for  them.  The  clerk  is  noi 
authorized  to  decide  upon  allowing  or 
disallowing  them  on  taxation.  (See 
Wheelock  agt.  Hotchkiss,  18  How.  468 
contra  as  to  the  authority  of  (lie  clerk.', 
(Stewart  agt.  The  Metropolitan  Board 
of  Health,  ante,  3. ) 

2.  An  action  against  the  Metropolitan 
Board  of  Health,  for  an  injunction 
restraining  them  from  interfering  with 
the    business    of   the  plaintiff   as  a 
butcher,  is  not  brought  for  an  act  done, 
or  for  an  omission  to  do  an  act  which 
it  was  their  duty  to  perform,  but  sim- 
ply seeks  to  prevent  any  act  from  be- 
ing done,  and  does  not  come  within 
the  provisions  of  the  statute  allowing 
double  costs  to  public  officers.      (Id.) 

3.  The  component  parts  of  the  Metropol- 
itan Board  of  Health  of  the  city  of 
New  York,  cannot  be  separated  in  de- 
fending an  action,  so  as  to  authorize 
the  allowance  of  more  than  one  bill 
of  costs.     ( Cooper  agt.  Tfie  Metropol- 
itan Board  of  Health,  ante,  5. ) 

4.  An  action  against  the  Metropolitan 
Board  of  Health,  to  restrain  them  by 
injunction  from  interfering  with  the 
business  of  the  plaintiffs,  as  butchers, 
is  not  brought  for  or  concerning  any 
act  done  by  a.  public  officer  by  virtue 
of  his   office  ;  nor  for  or  concerning 
the  omiwHion  by  a  public  officer  or  per- 
son to  do  any  act  which  it  was  his  offi- 
cial duty  to  perform,   consequently, 
does  not  come  within  tile  provision  of 
the  statute  allowing  double  costs.   (It 
will  be  seen  that  this  agrees  with  the 
next  preceding  case  of  Stewart  agt. 
Tfte    Metropolitan  Board  of   Health, 
upon  these  questions.     No  allusion  is 
made  in  this  case  to  the  power  of  the 
clerk  in  this  case  to  decide  and  tax 
double  costs.)    (Id.) 

5.  The  statute  giving  double  costs  has 
no  application  to  suits  in  equity.  ( Id. ) 

6.  In  an  action  to  recover  possession  of 
real  estate,  and  damages  for  withhold- 

•  ing  such  possession,  upon  a  failure 
of  the  plaintiff  to  recover,  an  execu- 
tion for  costs  cannot  issue  against 
the  body  of  the  plaintiff.  (PECKHAM, 
J.  dissenting.)  ( Merrill  agt.  Carpen- 
ter, ante,  428.) 

7.  This  court  can  only  look  at  the  return 
of  the  court  below,  for  the  facts  upon 
which   its  judgment  is  to  be  given. 
Facts  stated  in  the    opinion   of  the 
court  below,  or  elsewhere,  not  found 
in   the  return,  cannot    be  regarded. 
(McGregor  agt.  Buell,  ante,  450.) 


court,  to  add  any  new  and  independent 
direction  to  the  judgment  of  this 
court,  beyond  what  ia  required  to 
carry  that  judgment  into  effect,  even 
for  costs  of  the  appeal  of  that  court. 
(Id.) 

9.  It  is  well  settled  by  authority  that  no 
appeal  can  be  brought  to  this  court 
until  the  court  below,  by  its  judgment, 
has  finally  disposed  of  the  whole  mat- 
ter before  it,  including  the  right  to 
costs,  as  well  as  other  rights  of  the 
parties.     (Id.) 

10.  If  the  judgment  of  this  court  fails 
to  determine  any  part  of  the  subject 
of  the  appeal,  the  defect  cannot  be 
supplied  by  the  court  below.     (Id.) 

11.  The  statute   v'3  B.  S.  5lh  ed.   905, 
§§  19,  20)  giving  costs  to  the  prevail- 
ing party,  applies  only  to  appeals  in- 
volving the  validity  and  proof  of  wills, 
and  not  to  oases  which  relate  only  to 
the  granting  or  withholding  of  letters 
testamentary  upon  a  will.    In  such 
cases,  costs  are  granted  or  refused  in 
the  discretion  of  the  court.     (Id.) 

12.  Where  a  new  trial  is  ordered  upon 
an  appeal,  the  clerk  cannot  tax  costs 
of  the  appeal,  unless  the  order  of  the 
court  contains  a  direction  authorizing 
it.     Under  an  order  allowing  costs  of 
opposing  motion.  $10  i«  taxable.    An 
appeal  from  an  order  allowing  plain- 
tiff to  discontinue  without  costs,  may 
be  regarded  as  a  motion  for  the  pur- 
poses of  determining  the  costs,  which 
are  accordingly  $10,  and  costs  of  print- 
ing.    (PeneU  agt.  Wilson,  2  Abb.  N. 
8.  466.) 

3.  The  costs,  upon  an  appeal  from  an 
order  of  the  county  court,  are  not  the 
costs  of  motion  fixed  by  section  365 
of  the  Code  of  Procedure,   but  are 
costs  of  an  appeal  from  an  order  fixed 
by  section  307.   The  costs  on  an  order 
made  in  the  county  court  upon  ap- 
peal, denying  a  motion  to  dismiss  an 
appeal  from  a  justice's  court — stated. 
(  Williams  agt.  Murray,  2  Abb.  N.  8. 
292.). 

4.  In  an  action  in  the  city  court  of 
Brooklyn,  only  five  term  fees  can  be 
taxed.     The  practice  of  the  city  court 
of  Brooklyn  is  regulated  by  the  act 
organizing  the  court  (Laws  of  1849, 
ch.  102),  in  conformity  to  the  practice 
of  the  supreme  court.     Term  fees  are 
allowed  in  that  court ;  but  subject  to 
the  same  restrictions  as  in  the  circuit 
of   the  supreme   court.'      (Bird  agt. 
City  of  Brooklyn,  2  Abb.  N.  S.  132.) 


8.  If  not  proper  for  the  court  below,  on    15.  An  extra  allowance  for  costs,  against 
the  return  of  the  remittitur  from  this       executors,  depends  on  the  same  in- 
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quiry  as  the  question  of  the  recovery 
of  costs  against  them.  (Ifiblo  agt. 
e,  WBarb.  435.) 


See  SUPEBYISOBS,  1,  2,  3,  4,  5,  6,  7. 
See  STBEETS  AND  HIGHWAYS,  15,  16' 
17,  18. 

COUNTERCLAIM. 

L  In  an  action  by  a  preferred  creditor 
against  a  general  assignee  for  the 
benefit  of  creditors,  for  an  account- 
ing, the  answer  by  the  assignee,  set- 
ting up  that  he  had  incurred  certain 
expenses  in  repairing  a  steamboat 
belonging  to  the  estate,  and  in  defend- 
ing suits  against  the  boat,  &c.,  is  not 
a  counterclaim,  and  need  not  be  re- 
plied to  by  the  plaintiff.  (Duffy  agt. 
Duncan,  35  N.  T.  S.  187.) 

2.  In  snch  action,  the    assignee  must 
prove  the    estate    benefited  by  the 
money  paid  out,  before  he  is  entitled 
to  be  co-edited  therefor.     (Id.) 

3.  The  referee  is  a  competent  judge  of 
the  value  of  the  services  rendered  by 
the  assignee  ;  and  the  compensation 
payable  to  executors  is  a  proper  allow- 
ance.    (Id.) 

COUNTY. 

1.  All  claims  against  a  county  must  first 
be  presented  to  the  board  of  super- 
visors for  their  allowance.    And  un- 
less so  presented,  with  proper  affida- 
vits, as  required  by  the  statute,  the 
supreme  court  will  not  interfere  in  aid 
of  the  claimant,  by  issuing  a  man- 
damus to  the  board.     (People  ex  rel. 
Cagger  agt.  Supervisors  of  Schuyler, 
2  Abb.  N.  S.  78.) 

COUNTY  CLERK. 

L  The  countv  clerk  of  the  city  and 
county  of  N*ew  York,  is  not  liable  for 
damages  resulting  from  errors,  inac- 
curacies or  mistakes,  in  his  certificates 
of  searches,  under  the  act  of  1853 
(Sess.  Laws  1853,  p.  265),  unless  the 
!•>-.*  to  the  party  by  which  such  dam- 
ages accrued,  "  is  the  direct  conse- 
quence of  such  error  or  mistake. 
(Kimbatt  agt.  ConnoUy,  ante,  247.) 

2.  Where  the  owner  of  real  estate  in  the 
city  of  New  York,  for  the  purpose  of 
procuring  -a  loan  of  money  thereon, 
•         ;cl  the  usual  written  requisition 
t.   the  county  clerk  to  search  for  judg- 
nioiita  against  the  property,  to  be  de- 
livered to  him,  who  made  the  requi- 
bite  search,  and  certified  its  correct- 


ness in  the  usual  manner,  and  there- 
upon the  loan  of  money  was  obtained 
on  bond  and  mortgage  upon  the  prem- 
ises, and  subsequently  it  was  a.-.'er- 
taiued  tbat  a  certain  judgment  upon 
the  property  had  been  overlooked  and 
not  returne'd  by  the  clerk,  upon  whii-h 
judgment  the  premises  were  thereaf- 
ter sold,  and  the  owner  was  compelled 
to  pay  some  $400,  over  and  above  the 
amount  of  the  judgment,  in  order  to 
compromise  and  settle  the  matter : 

3.  Held,  that  the  county  clerk  was  not 
liable  in  damages  for  the  loss  to  the 
owner,  which  had  thus  occurred.  His 
loss  occurred  from  the  non-payment 
of  the  judgment,  and  not  from  the 
error  in  the  clerk's  return.  He  ob- 
tained the  loan  for  which  he  applied, 
and  nothing  was  abated  from  it  on  ac- 
count of  this  incumbrance.  (Id.} 

COURT  OF  APPEALS. 

1.  Under  the  provisions  of  the  laws  of 
1854,  592,  section  1,  and  the  Code  of 
Procedure,  HectionH  1,  330,  an  appeal 
lies  to  the  court  of  appeals  from  an 
order  made  by  the  court  beipw,  on  pe- 
tition in  a  special  proceeding — e.  g., 
an  order  removing  a  trustee.     (Liv- 
ingston s  Petition,  2  Abb.  2f.  S.  1.) 

2.  In  such  a  case,  the  court  of  appeals 
will  examine  the  affidavits  and  evi- 
dence upon  which  the  case  was  deci- 
ded below.    An  unrestricted  appeal 
takes  with  it  the  whole  merits  of  the 
determination  appealed  from.     (Id.) 

3.  Although  the  court  of  appeals  will 
not  review  the  discretion  exercised  by 
the  court  below,  where  it  hu>  acted 
within  the  statute,  it  may  do  so  where 
the  court  below  has  proceeded  upon 
the  application  of  parties  not  entitled 
to  invoke  its  interference.     (Id.) 

COVENANT. 

1.  A  lessor  can  have  no  relief  in  equity 
for  a  breach  of  covenant  not  to  un- 
derlet.   If  he  has  the  right,  by  the 
terms  of  the  lease  or  otherwise,  to  re- 
enter,  he  must  proceed  at  law  ;  or  he 
may  waive  the  right  to  enter,  and  re- 
cover his    damages.      (Giilian   agt. 
Norton,  ante,  373.) 

2.  But   the    court    has    frequently  re- 
strained a  lessee  from  using  demised 
premises  hi  opposition  to  his  covenant. 
And  a  mere  recital  in  the  lea.*e  of  the 
purpose  for  which  the  prernises  are 
let,  lias  been  held  to  constitute  a  cov- 
enant.    (Id.) 
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8.  Where  lessees  underlet,  in  violation 
of  their  covenant,  they  are  responsi- 
ble for  the  acts  of  their  tenant ;  and 
the  use  of  the  premises  by  such  ten- 
ant for  a  purpose  deemed  extra  haz- 
ardous on  account  of  fire,  in  \iolation 
of  the  lessee's  covenant,  a  continu- 
ance of  which  violation  a  court  of 
equity  may  interpose  to  prevent,  and 
not  only  to  prevent,  but  to  compen- 
sate in  damages  for  any  injury  sus- 
tained. ( Id. ) 

5.  It  is  a  settled  principle  that  -where  a 
court  of  equity  acquire  jurisdiction 
of  the  subject  matter  of  the  action, 
they  may  make  complete  reparation 
to  the  parties.  (Id.) 

5.  Where  an  action  is  brought  by  the 
landlord  against  the  lessees  and  their 
tenants  holding  under  them,  for  a 
breach  of  the  lessees'  covenant,  in 
permitting  the  premises  to  be  used 
lor  a  purpose  deemed  extra  hazardous, 
and  to  restrain  a  continuance  of  the 
same,  there  is  but  one  cause  of  action, 
and  all  the  defendants  are  necessary 
parties,  although  the  sub-tenants  were 
the  active  agents  in  making  the 
breach.  (Id.) 

CREDITOR'S  ACTION.! 

1.  A  judgment  debtor  may  invoke  the 
aid  of  a  court  of  equity  to  remove 
some  fraudulent  or  inequitable  ob- 
structi6n  interposed  by  the  defendant 
to  the  collection  of  the  judgment,  in- 
dependently of  which    the    remedy 
would  have  been  ample  at  law.  (Heye 
agt.  Bolles   ante,  266.) 

2.  In  such  cases,  the  property  out  of 
which  the  j  udgment  creditor  is  seekin  g 
to  satisfy  his  debt,  must  be  subject  to 
the  judgment,  if  real,  and  to  the  ex- 
ecution, if  personal  property.     (Id.) 

3.  The  jurisdiction  of  the  court  rests 
upon  the  right  or  title  of  the  plaintiff 
to  the  property  in  question,  acquired 
by  the  proceeding  at  law  upon   the 
judgment  or  execution,  and    conse- 
quently the  return  of  the  execution  by 
the  sheriff  is  not  only  not  essential, 
but  would  be  fatal  to  the  relief.  (Id.) 

4.  The    above  principles    apply   to  an 
equitable  action  to  set  aside  a  fraudu- 
lent assignment  made  by  the  defend- 
ant, as  an  obstruction  to  the  plaintiff's 
collecting  his  judgment  by  a  levy  and 
Bale  of  the  debtor's  property,  under 
the  execution,   especially  where   the 
plaintiff   acquired   a  lien    upon    the 

'  property  by  the  issuing  and  levy  of  an 
attachment.  (Id.) 


5.  Where  an  essential  allegation  of  fact 
in  the  complaint  is  denied  in  the  an- 
swer,   "for  tlje  want  of  knowledge 
sufficient  to  form  a  belief,"  instead  of 
"any  knowledge  or  information  suffi- 
cient to  form  a  belief,"  as  prescribed 
by  the  Code,  the  denial  is  iunsuffi- 
cient,  and  consequently  the  fact  al- 
leged in  the  complaint  is  admitted. 
Ma). 

6.  An  assignment  for  the  benefit  of  cred- 
itors, made  by  a  member  of  a  co-part- 
nership firm,  is  fraudulent  as  to  judg- 
ment creditors  of  the  firm,  where  it 
directs  the  assignee  to  pay  out  of  th« 
proceeds  of   the  property  assigned, 
debts  owing  by  the  assignor  indvidu- 
ally,  instead  of  applying  such  pro- 
ceeds to  the  payment  of  the  debts  of 
the  assignor  due  the  judgment  cred- 
itors.    (Id.) 

7.  In  an  attachment  suit  by  a  creditor 
against  a  non-resident  debtor,  under 
the  Code,  the  sheriff  is  required  to  at- 
tach the  real  and  personal  estate  of 
the  debtor.  (Mechanics'-  and  Trader? 
Sank  agt.  Dakin,  ante,  316.) 

8.  Shares  in  a  corporation,  or  any  debts 
or  other  property,  incapable  of  man- 
ual   delivery,   shall    be  attached  by 
leaving  a  copy  of  the  warrant,  and  a 
notice  showing  the  property  levied  on, 
with  an  officer  of  the  corporation,  or 
with  the  debtor  or  individual  holding 
such  property.     ( Id.) 

9.  In  case  judgment  is  entered  for  tha 
plaintiff  in  the  action,  the  sheriff  shall 
satisfy  the  same  according  to  the  pro- 
visions contained  in  section  237  of  tha 
Code.     (Id.) 

10.  Until  the  judgment  shall  be  paid, 
the  sheriff  may  proceed  to  collect  the 
notes  and  other  evidences  of  debt,  and 
apply  the  proceeds  to  the  payment 
of  the  judgment.  (§237,  sub.  4.)  (Id.) 

11.  The  actions  authorized  to  be  brought 
by  the  sheriff,  may  be  prosecuted  bj 
the  plaintiff,  or  under  his  direction, 
upon  giving  to  the  sheriff  an  under- 
taking,  with  sureties,   to  indemnify 
him     against    costs   and    expenses. 
(§238.)     (Id.) 

12.  Attaching  creditors  take  precedence, 
like  creditors  by  execution,  in  the  or- 
der in  which  the  process  comes  to  the 
hands  of  the  sheriff.     (Id. ) 

13.  While  the  lien  is  yet  inchoate,  the 
sheriff  can  defend  his  possession  of 
propei  ty  attached  under  the  warrant, 
by  or  against  actions  or  claims  made 
through    fraudulent  assignments  or 
transfers  from  the  debtor,  notwith- 


520 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


standing  judgment  has  not  been  ob- 
tained in  the  action  wherein  the  war- 
rant was  issued.  (Id.) 

14.  Where  the  sheriff  has  served  the 
warrant  of  attachment  upon  a  per-  " 
indebted  to  the  defendant  in  the  at- 
tachment suit  by  bond  and  morgagi-, 
and  it  is  alleged  that  such  defendant 
has,  by  fraud,  and  with  the  intent  to 
hinder  and  delay  his  creditors,   as- 
signed the  bond  and  mortgage  to  a 
third  person  ;  although  the  creditor 
in  the  attachment  suit  cannot  sustain 
an  equitable  action  to  remove  this 
fraudulent  obstruction  to  the  collect- 
ion of  his  claim,  as  the  property  is  in- 
tangible, and  such  as  cannot  be  sold 
on  execution,  yet  it  is  a  debt  which 
the  sheriff  is  anthoiized  to  collect  by 
virtue  of  sections  232  and  237  of  the 
Code.     (Id. 

15.  The  sheriff  may  allege  the  fraudu- 
lent character  of  the  transfer  of  the 
bond    and    mortgage,     making   the 
holder  thereof  a  party,  for  the  pur- 
pose of  testing  his  right,  and  bringing 
all  parties  claiming  an  interest  before 
the    couii.     The    mortgagor   might 
compel  the  sheriff,  in  such  an  action, 
to    interplead    the   assignee    of    the 
mortgage,   tinder  section  122  of  the 
C  ode,  if  the  assignee  were  not  made 
a  party.     (Id.) 

16.  A  judgment  creditor  is  a  necessary 
party  to  a  creditor's  suit,  instituted 
to  set  aside  a  prior  assignment  made 
for  the  benefit  of  creditors,  on  the 
ground  of    fraud.     (Lmcrence   agt. 
Bank  of  Republic,  35  N.  Y.  R.  320.) 

17.  A  sheriff  cannot  institute  a  credi- 
tor's suit  to  reach  the  proceeds  of  the 
assigned  property,  that  they  may  be 
applied  on  an  execution  in  his  hands. 
(>d.) 

18.  The  proceeds  of  the  sale  by  the  as- 
signee of  such  assigned  property,  are 
not  subject  to  levy  and  sale  on  execu- 
tion.   (Id.) 

19.  Such  proceeds  may  sometimes  be 
pursued,  and  the  holder  thereof  be 
turned  into  a  trustee  for  the  benefit 
of  creditors ;  and  proper  parties  may 
bring  an  action  against  the  debtor  anc 
his  assignees  for  such  purpose ;  bui 
the  sheriff  is  not  such  a  party.     (Id.) 

20.  In  a  creditor's  action,  the  previous 
issuing  and   return  of  an  executior 
when  requisite,  is  sufficiently  provec 
by  producing  the  execution  with  the 
sheriff's  return  and  the  date  of  filing 
indorsed  thereon,  and  the  testimony 
of  a  witness  that  he  had  seen  it  on 


file  in  the  clerk's  office.     ( Meyer  agt 
Mohr,  1  Jtubt.  333.) 

21.  Proof  of  the  existence  of  porHonal 
property,    which    might    have    bee>> 
sei/ed,  does  not  affect  the  plaintiff V 
right  to  maintain  the  action,  unless  it 
be  also  shown  that  hi-  kin  .v  of  its  ex- 
istence, and  intentionally  omitted  to 
levy.    (Id.) 

22.  No  other  creditors  of  a  debtor  ac- 
quire any  vested  rights  in  un  arliou 
brought   by    some    of  his    creditors 
against  him  and  others  on  behalf  of 
themselves  and  all  others  similarly 
situated,  who  shall  come  in  and  con- 
tribute to  the  expenses  of  such  action, 
except  those  by  whom  such  action 
shall  be  instituted,  until  after  judg- 
ment in  that  action.    Until  that  time 
the  plaintiffs  and  defendants  in  such 
action  may  prosecute  or  defend  it  as 
they  think  proper,  without  regard  to 
the  claims  of  other  creditors.      The 
court,  therefore,  will  not,  at  the  in- 
stance of  such  creditors,   declare  by 
an  order  in  such  action,  that  it  is  to 
be  considered  as  prosecuted  for  their 
benefit  from  its  commencement,  so  as 
to  preclude  the  defendants  from  pro- 
curing a  discontinuance  by  satisfying 
the  judgment  which  formed  the  foun- 
dation of  such  action.    (Maltison  agt. 
Demurest,  1  Eobt.  717.) 

23.  Whether  other  creditors  can  come 
in  after  judgment,  unless  executions 
upon  their  respective  judgments  were 
returned  unsatisfied  before  the  com- 
mencement of  the  creditor's    suit? 
Quere.    (Id.) 

CRIMINAL  LAW. 

1.  The  statute  declares  that  "every  per- 
son who  shall  be  convicted  of  having 
administered,  or  of  having  caused  and 
procured  to  be  administered,  any  poi- 
son," &c.,  shall  be  punished  as  therein 
stated.     (La  Beau  agt.  The  People, 
ante,  66. ) 

2.  A    count   in    an    indictment    which 
charges  that  the  prisoner  did  admin- 
ister, and  did  cause  and  procure  to  be 
administered,   &c.,   does  not  charge 
two  distinct  offienses  ;  and  is  not  SUD- 
ject  to  the  objection  of  duplicity.  ( Id. ) 

3.  Where,  on  a  trial  fcr  murder  by  ad- 
ministering poison,  the  evidenoe  of 
guilt  is  circumstantial,  the  state  of 
the  prisoner's  mind  towards  the  de- 
ceased, is  a  fact  of  importance  in  the 
case.    Hence,  it  is  proper  and  compe- 
tent to  introduce  evidence  to  show 
that  the  prisoner  had  threatened  td 
injure  the  deceased,  with  a  view'to 
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show  that  he  held  enmity,  and  enter- 
tained towards  him  a  malicious  intent. 
(Id.) 

4.  For    this    purpose,    testimony    was 
properly  admissible  to  prove  that  a 
short  time  prior  to  the  procuring  and 
administration  of  the  poison,  the  pris- 
oner had  in  his  possession  an  instru- 
ment  which    he    said     "was   going 
through  Julius'  (deceased)  head,"  and 
called  it  a  "slung  shot."     (Id.) 

5.  Evidence  of  another  and  distinct  of- 
fense, is  admissible  in  many  cases, 
with  a  view  of  showing  vindictive  feel- 
ings and  malicious  purposes.     (Id.) 

6.  On  an  issue  upon  the  character  of  a 
witness,  it  cannot  be  allowed  to  in- 
quire into  particular  facts.     ( Id. ) 

7.  Witnesses  called  to  general  character, 
may  be  interrogated  as  to  the  reputa- 
tion and  standing  of  the  person  whose 
character  is  assailed,  but  they  are  not 
allowed  to  speak  of  particular  instan- 
ces of  vice  or  immorality.     (Id.  1 

8.  The  rule  as  it  now  seems  to  be  fully 
settled  in  the  court  of  appeals,  over- 
ruling the  same  point  in  People  agt. 
Blakeley  (4  Park.  Cr.  R.  176),  that 
the  extent  of  the  cross-examination 
of  a  witness,  with  a  view  to  affect  his 
credibility  as  to  collateral  matters, 
and  what  particular    questions  may 
be  asked,  are  matters  of  discretion 
with  the  original  tribunal,   and  not 
subject  to  review  except  in  cases  of 
manifest  abuse  and  injustice.     (Id.) 

9.  Where  an  offense  consists  in  doing 
acts  prohibited  by  a  statute,  it  is  un- 
necessary for  the  jury  to  find  that  the 
defendant  was  actuated  by  express 
malice.    It  is  enough  for  them  to  find 
•jhat  he  was  guilty  of  the  act.     ( The 
People  agt.  Reed,  47  Barb.  235.) 

10.  An  officer  has  a  right,  by  virtue  of  a 
warrant  for  grand  larceny,  when  he 
arrests  the  accused,  to  seize  and  take 
before  the  magistrate  the  property 
alleged  to  have  been  stolen,  when  the 
same  is  found  on  the  person  or  in  the 
possession   of    the    accused,    and  is 
pointed  out  to  the  officer,  on  his  de- 
mand or  request,  as  that  described 
in  the  process.-  (Houghton  agt.  Bach- 
man,  47  Barb.  388.) 

11.  The  magistrate  before  whom  such 
property  is  brought,  has  authority  to 
order  the  delivery  thereof  to  the  per- 
son from  whom  it  was  alleged  to  have 
been  stolen,  if  on  examination  of  the 
accused'  he  adjudges  that  it  was  so 
•Stolen,  and  thai  such  person  is  the 
owner.     (Id.) 


.2.  Where  an  officer  takes  property  into 
his  custody  under  a  valid  warrant  le- 
gally authorizing  him  to  do  so,  the 
tact  that  he  has  in  his  possession  an- 
other process,  whether  valid  or  not, 
which  he  might  have  used  had  it  been 
necessary,  \\ill  not  affect  the  question 

'of  his  liability  for  the  taking.     (Id.) 

3.  The  prisoner  being  tried  upon  an 
indictment,  at  a  court  of  sessions,  the 
jury  found  him  "  guilty  of  an  assault 
with  intent  to  do  bodily  harm."  The 
court  sentenced  him  to  imprisonment 
in  the  state  prison  for  the  term  of  one 
year  and  ten  days  : 

14.  Held,  that  the  verdict  of  the  jury 
was  in  legal  effect,  that  the  prisoner 
was  guilty  of  simple  assault,  and  that 
the  sentence  being  for  a  felony  was 
unauthorized  : 

15.  Held,  also,  that  the  verdict  being 
authorized,  and  substantially  regular, 
the  record  must  be  remitted  to  the 
court  of  sessions,   with  instructions 
to  that  court    to  proceed  and  pro- 
nounce judgment  according  to  law, 
against  the  prisoner,  for  an  assault. 
(Hussey  agt.   The  People,  47  Barb. 
503.) 

CUEEENCY. 

1.  Where  on  26th  May,  1846,  a  bond  ac- 
companying a  mortgage,  was  execu- 
ted in  the  penalty  of  $8,000,   condi- 
tioned to  pay  "in gold  and  silver  coin 
of  the  standard  by  which  the  coins  of 
the  United  JStates  were  regulated  by 
the  laws  existing  on  the  26th  day  of 
May,   1846,"    the   sum   of   $4,000',   in 
three  years  from   the   date    thereof, 
with  interest  at  the  rate  of  seven  per 
cent  per  annum,  payable  senii-annu- 
ally : 

2.  Held,  that  a  payment  made  on  the 
llth  of  December,  1865,  of  $4,151.66, 
the  amount  then  due  on  the  bond  and 
mortgage,  in  legal  tender  notes,  satis- 
fied the  bond  and  mortgage.     It  ap- 
pearing that  the  difference  in  value  at 
the  time  of  payment  between  the  gold 
and  silver  coin  and  legal  tender  notes, 
was  $2,000.     (Murray  agt.  Harrison, 
ante,  90.) 

DAMAGES. 

1.  In  an  action  for  damages  on  a  breach 
of  contract  for  the  employment  of  the 
plaintiff  at  a  monthly  salary,  the  plain- 
tiff is  entitled  to  recover  for  services 
offered  to  be  performed,  which  the 
defendants  refused  to  receive,  the 
amount  of  wages  that  he  was  to  re- 
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coivo  by  virtue  of  his  contract. 
iii'jton  agt.  TJie  Ogdenylnu-^ii  <>n<l  1. 1,'  - 
Cftomp&zin  R.  li.  Co.  ante,  416.) 

2.  If  the  plaintiff  seeks  and  finds  em- 
ployment, as  seems  to  be  his  legal  as 
well  as  bia  moral  duty,  thru  the  dam- 
ages he  would  be  otherwise  entitled  to 
red >ver,  by  reason  of  the  breach,  is  to 
be  diminished  or  regulated  by  his  ac- 
tual loss,  depending  upon  the  actual 
value  to  him  of  the  benefits  obta  HIM!. 
or  to  be  obtained,  from  such  now  em- 
ployment.    (Id.) 

3.  That  is,  the  actual  damage  the  plain- 
till'  will  sustain,  is  the  difference  !>•- 
tween  the   benefits  of  the  contract 
which  is  violated  and  the  value  of  his 
labor  and  services  during  the  time  of 
the  alleged  breach,  while  engaged  in 
business  upon  his  own  account.    And 
as  a  consequence,  evidence  offered  to 
prove  the  value  of  the  services  ren- 
dered upon  his  own  account  is  admis- 
sible.    (Id.) 

4.  The  measure   of  damages   for  the 
breach  of  an  executory  contract  to  sell 
and  deliver  merchandize  for  a  price 
not  to  be  paid  until  delivery,  is  the 
difference  between  the  contract  price 
and  the  market  value  at  the  time  the 
merchandize  was  to  have  been  deliv- 
ered.     (Norton  agt.  Wales,  1  liobt. 
561.) 

5.  "Whether  the  contract  either  fixes  a 
day  for  the  delivery,  or  allows  a  rea- 
sonable time,  delay  of  the  purchasers 
in  delivering,  .made  at  the  seller's  re- 
quest, but  without  any  valid  agree- 
ment fur  delay  at  any   time    which 
would  preclude  the  purchaser  from 
bringing  an  action  immediately,  does 
not  extend  the  time,  so  that  'an  ad- 
vance hi  the  market  price  mean wh;u- 
can  be  considered  in  computing  the 
damages.     (Id.) 

6.  Though  the  general  rule,  as  to  the 
measure  of  damages,  in  an  action  of 
trover  is  the  value  of  the  property  de- 
tained, with  interest,   this  rule  has 
many  exceptions.     Among    tuem  is 
the  case  where  the  plaintiff,  being  the 
true  owner,  has  been  subjected  to  the 
loss  of  time,  or  the  payment  of  money, 
in  searching  for  the  property  unlaw- 
fully taken  ;  in  which  case  a  reasona- 
ble allowance  may  be  made,  by  the 
jurv,  for  such  time  and  expense,  in 
addition  to  the  value  of  the  pi  operty 
and  interest.     (McDonald  a.gt.-Aorth, 
4.7  Harb.  530.) 

7.  The  negligent  burning  of  a  house, 
and  the  spreading  of  the  tire   to  a 
neighboring  house,  and  the  burning 
thereof,  do  not  give  the  owner  oi  tin- 


last  bouse  a  cause  of  action  against 
the  owner  of  the  house  in  whl«h  tlm 
fire  originated.  The  damage*  arc  t..o 
remote.  (Ryan  agt.  New  York  Cen- 
tral Railroad  Co.  35  N.  Y.  R.  210. ) 

8.  The  New  York  Central  Railroad  Com- 
pany, by  the  negligent  manner  of  con- 
ducting an  engine,  or  by  the  defective 
condition  of  the  engine,  set  fire  to  a 
quantity  of  wood  in  one  of  their  sheds. 
The  fire  consumed  the  woodshed,  and 
spread  to  and  consumed  the  house  of 
the  plaintiff,  situate  about  one  hun- 
dred and  thirty  feet  distant  from  the 
shed : 

9.  Held,  that  no  cause  of  action  existed 
in  favor  of  the  plaintiff  against  the 
railroad  company,  by  reason  of  such 
loss.     (Id.) 

10.  In  a  case  where  the  plaintiff  may  en- 
hance the  damages  by  showing  cir- 
cumstances of  aggravation,  the   de- 
fendant may    mitigate    damages  -by 
showing  circumstances  of  palliation. 
(Millard  agt.  Brown,  35  N.  Y.  1L  '21)7.) 

11.  It  is  error  for  the  judge  to  charge 
the  jury  that  they  may  give  exem- 
plary damages  against  the  defendant, 
and  yet  refuse  to  permit  the  defend- 
ant to  give  evidence  tending  to  excul- 
pation.    (Id.) 

DAY  IN  COURT. 

1.  The  sureties  on  an  administrator's 
bond,  who  were  not  parties  to  the  ac- 
tion against  their  principal,  and  had 
no  opportunity  for  defending  against 
the  i-ame,  are  not  concluded  by  a  judg- 
ment against  their  principal  ;  but,  in 
an  action  iigainst  them  as  sureties, 
tln-y  may  set  up  fraud  and  collusion 
on  the  *part  0*  their  principal,  by 
which  to  increase  their  liability  as 
sureties.  (Annell  agt.  Terry,  35  N. 
Y.  Ji.  250.) 

DEATH  PENALTY. 

1.  Whenever,  for  any  cause,  any  convict 
sentenced  to  the  punishment  of  death 
shall  not  have  been  executed  pursu- 
ant to  such  sentence,  the  supreme 
court,  having  the  convict  before  it, 
and,  upon  inquiry  into  the  facts  and 
circumstances  <>i  the  ease,  finding  no 
valid  reason  against  the  exi •cuiiou  of 
the  sentence,  are  required  to  issue 
their  warrant  to  the  sheriff  of  the 
proper  county,  commanding  him  to 
do  execution  of  the  sentence,  at  such 
time  as  shall  be  appointed  in  such 
warrant.  (In  rv  /'em'.s,  35  N.  Y.  R. 
26-2.) 
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2.  Should  the  court,  at  the  time  of  the 
issuing  of  such  warrant,  recapitulate 
the  sentence  of  the  former  court,  as 
though  it  wore  the  judgment  of  the 
supreme  court,  such  informality  would 
not  be  enpr.  (Id.) 

DEBTOR  AND  CEEDITOR. 

1.  Neither  a  transfer  by  a  firm  of  their 
stock  in  trade  and  other  assets,  to  a 
creditor,  at  a  fair  valuation,  up_on  -an 
agreement  by  him  to  dispose  of  them 
and  repay  upon  a  definite  credit  any 
surplus  or  their  proceeds  after  satisfy- 
ing his  claim,  nor  a  subsequent  gene- 
ral assignment  by  such  firm  for  the 
benefit  of  creditors,  of  their  property, 
including     four     promissory    notes, 
jjiven  by  such  creditor  on  such  speci- 
fied credit,  after  taking  possession  of 
such  property  under    such    original 
transfer,  for  the  full  value  of  it,  leav- 
ing his  claim  unsecured,  which  as- 
signment  preferred    his    claim,    are 
rendered  fraudulent  and  yoid  at  law 
against  creditors    of   sunh  -  firm,   by 
their  terms,  or  the  circumstances  of 
their  execution.  ( Loeschigh  agt.  Bald- 
win, 1  liobt.  377.) 

2.  The  commencement  of  an  action,  by 
a  creditor,  to  reach  the  choses  in  ac- 
tion   and    equitable    interests  of  his 
debtor  which  can  not  be  reached  by 
execution  at  law,  creates  a  lien  in  favor 
of  the  plaintiff,  good  against  all  per- 
sons  who    have   knowledge,  or   are 
chargeable  with  knowledge,  of  such 
lion  ;  and  a  person  afterwards  taking 
an  assignment  of  a  chose  in  action 
from  the  judgment  debtor,  though  it 
lie  in  good  faith  and  without  any  im- 
p:oper  motive,  will  take  it  subject  to 
such  lien.     (Jejfres  agt.  (Jochrane,  47 
Barb.  557.) 

8.  Where  a  receiver,  appointed  in  pro- 
ceedings supplementary  to  execution, 
brings  an  action  to  recover  the  posses- 
sion of  promissory  notes  alleged  to 
have  been  fraudulently  transferred  by 
the  judgment  debtor,  or  the  avails 
tliereof,  and  the  defendant's  attorney 
during  the  pendency  of  the  suit,  takes 
from  the  defen  laut  an  assignment  of 
one  of  the  notes,  in  payment  of  his 
fees  and  charges  as  attorney,  he  will 
be  held  to  have  had  knowledge  of  the 
nature  and  object  of  such  suit,  and  to 
have  purchased  the  note  subject  to 
the  risk  of  the  plaintiff  being  able  to 
establish  the  fraud  in  its  transfer. 
(Id.) 

1.  When  the  plaintiff  succeeds,  in  such 
an  action, -the  lien  created  by  com- 
mencing the  same  will  relate  back  to 
the  time  when  the  action  was  com- 


menced, and  overreach  the  title  of  a 
purchaser pendente  lite.     (Id.) 

DECEIT. 

1.  In  an  action  merely  to  recover  dam- 
ages for  a  deceit,  it  is  not  necessary  to 
rescind  the  contract.     If  it  has  been 
performed,  in  whole  or  in  part,  the  re- 
covery will  not  be  for  the  property 
obtained  in  pursuance  of  it,  but  fur 
the  loss  which  the  party  injured  has 
sustained  by  the  deceit,  after  allow- 
ing the  actual  value  of  what  he  has 
received.      (Ely   agt.    Mumford,    47 
Barb.  629.) 

2.  In  an  action  for  deceit,  where  the 
ground  of  recovery  is  the  fraud,  if  the 
plaintiff  swears  to  a  good  cause  of  ac- 
tion, he  is  entitled  to  an  order  of  ar- 
rest ;  and  the  merits  of  such  cause  of 
action  can  not  be  tried  on  affidavits 
on  a  motion  to  vacate  the  order  of 
arrest.     (Id.) 

DECLARATION. 

1.  The  declarations  of  an  agent,  made 
while  transacting  the  business  of  his 
agency  and  acting  within  the  scope  of 
such  agency,  are  admissible  in  evi- 
dence against  his  principal,  as  part  of 
the  res  gestce.     (Happy  agt.  Mosher, 
47  Barb.  501.) 

2.  A  person  who  has  contracted  to  con- 
struct a  barge  for  another  is  to  be  re- 
garded as  the  owner,  so  far  as  the  lien 
of  persons  furnishing  lumber  to  him 
is  concerned ;  and  his  acts  and  declar- 
ations in  regard  thereto  are  binding. 
(Id.) 

DECREE. 

1.  Although  the  Code  of  Procedure  at- 
tempts to  abolish  the  distinction  be- 
tween proceedings  at  law  and  inequity, 
yet  it  is  evident  from   the  nature  of 

.  the  case,  that  judgments  at  law  and  in 
equity  cannot  be  assimilated.  (Butler 
agt.  Lee,  ante,  251. ) 

2.  The  final  decree  of  a  court  of  equity 
takes  effect  when  it  is  made  and  de- 
clared by  the  court;  and  the  record, 
when  made  up,  is  only  evidence  of  the 
decree,  and  simply  proves  it,  without 
adding  anything  to  its  validity.     It  is 
not  necessary  even  to  enrol  K,  except 
in  those  cases  where  it  is  required  to 
be  enrolled  as  preliminary   to  some 
further  action  which  the  statute  au- 
thorizes to  be  taken  upon  it  only  after 
enrolment.     (Id.) 

3.  In  common  law  actions  no  judgment 
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is  pronounced,  except  by  the  record 
irtiirk  in  made  up  in  the  clerk?*  office. 
(Id.) 

4.  The  ill  lay  of  the  clerk  to  enter  a  final 
dec-ive  in  the  judgment  book  does  not 
affect  its  validity.     (Id.) 

5.  When  it  is  necessary  to  make  another 
application  to  the  court,  and  another 
order  ib  necessary  to  give  the  panic* 
the  fall  and  entire  benefit  of  the  judg- 
ments of  the  court,  the  decree,  which 
is  the  ground  of  the  applications,  can- 
not be  regarded  as  Jinal ;  and,  conse- 
quently, no  appeal  can  be  taken  from 
it.     (Id.) 

6.  A  mi  it  ion  to  set  aside  a  judgment, 
and  allow  the  defeated  party  to  inter- 
pose his  claim  or  defense,  is  a  motion 
always  addressed  to  the  discretion  of 
the  <.'<>urt,  and  the  decision  thereon  is 
not  the  subject  of  review  in  this  court. 
(Id.) 

1.  If  such  a  motion  leads  to  a  rehearing 
of  the  cause  upon  the  merits,  it 
should  be  reheard  before  Hie  same 
judge  icfio  heard  it  before.  (Id.) 

t  DEDICATION. 

See  STBEETS  AND  HIGHWAYS,  1-14. 

DEED. 

1.  In  determining  whether  a  condition 
in  a  deed  is  precedent  or  subsequent, 
the  main  test  is  whether  the  vesting 
of  the  estate  granted  by  the  instru- 
ment containing  it,  is  postponed  until 
the  happening  of  the  contingent  event 
forming  the  condition,  or  is  to  be  di- 
vested by  it.    (Towle  agt.  Palmer,  I 
Robt.  437.) 

2.  Where  a  municipal  corporation,  own- 
ing lands  under  water,  in  which  the 
proprietors  of  adjacent  upland  had  by 
law  a  pre-emptive  right,  granted  the 
same  to  persons  claiming  to  be  such 
proprietors,  by  a  deed  wnich  bound 
the  grantees  to  pay  an  annual  rent 
with  a  right  of  distress  and  re-entry 
by  the  corporation  in  default,  also 
bound  the  grantees  to  fill  in  and  con- 
struct streets,  &c.,  with  a  right  of  re- 
entry by  the  corporation  on  default, 
with  a  further  clause  declaring  that 
the  deed  and  the  estate  granted  were 
upon  the  condition,  that,  if  at  any 
time  thereafter  it  should  appear  either 
thitt  the  grantees  wsre  not  at  the  date 
of  the  grant  proprietors  of  the  upland, 
or  if  they  should  make  any  default  in 
performance  of  their  covenants,  the 

should  be  absolutely  null  and 


void,  and  the  grantors  might  re-enter, 
&c.  : 

3.  Held,  that  this  created  not  a  prece- 
dent, but  a  subsequent  condition,  as 
well  as  to  the  proprietorship  of  the 
uplands  as  respecting  the  perform- 
ance of  covenants  ;  and  upon  it  sub- 
sequently appearing  that  the  grantees 
were  not  tlie  true  proprietors  of  the 
upland,  their  title  was  not  divested  so 
as  to  enable  the  true  proprietor,  on 
receiving  a  subsequent  grant  from  the 
corporation,  to  recover  the  laud  from 
the  first  grantees,  without  the  aid  of 
any  proceedings  by  the  corporation 
or  the  state  to  annul  the  first  grant. 
(Id.) 

4.  Notwithstanding     the     pre-emptive 
right,  the    corporation    could    make 
such  first  grant  subject  to  be  divested 
by  state  action,  and  could  not  convey 
their  right  of  entry  for  a  breach  of  the 
condition.  (BoswoKTH,  Ch.  J.  dissent- 
ing.)    (Id.) 

5.  In  general,  the  consideration  clause 
in  a  deed  is  not  within  the  rule  exclu- 
ding parol  evidence  in  contradiction 
of  a  writing.    (Stackpole  agt.  Rabbins, 
17  Barb.  212.) 

6.  The  effect  of  a  consideration  clause  is 
to  estop  the  grantee  from  alleging  that 
the  deed  was  executed  without  consid- 
eration.   For  every  other  purpose  it 
is  open  to  explanation,  and  may  be 
varied  by  parol  proof.     (  Id.  ) 

1.  There  can  be  no  delivery  of  a  deed 
without  an  acceptance.  It  is  neces- 
sary to  its  validity  that  there  should 
be  a  grantee  willing  to  accept  it. 
(Foster  agt.  Beardsley  Scythe  Co..  47 
-5.  505.) 


8.  Although  a  delivery  of   a  deed  or 
mortgage  to  the  county  clerk,  for  the 
use  of  a  grantee  or  mortgagee,  to  be 
recorded,  and  a  subsequent  assent  to 
the  same  by  the  grantee  or  mortga- 
gee, is  equivalent  to  an  actual  deliv- 
ery to  him,  and  will  prevail  against  a 
subsequent  deed  made  after  such  as- 
sent, yet  if  after  such  a  delivery  to  the 
clerk,   and   before    such  assent,  the 
grantor  conveys  the  mortgaged  prem- 
ises to  a  third  party,  who  receives  the 
conveyance  in  good  faith,   the  first 
deed  or  mortgage  will  not  prevail,  as 
against  the  latter  conveyance.     (Id.) 

9.  A  deed  reciting  a  former  deed  which 
has  been  lost,  and  ratifying  and  con- 
firming it,   may  be  received  in  evi- 
dence, cither  as  an  original  convey- 
ance itself,  or  as  evidence  of  the  con- 
veyance therein  recited,  as  against  a 
person  who  is  a  privv  in  estate  both 
with  the  grantor  and  grantee  iu  that 
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instrument.  It  is  evidence  that  the 
premises  had  been,  and  were,  con- 
veyed to  the  grantee  for  the  uses  and 
purposes  therein  mentioned.  (Clark 
agt.  Orego,  47  Barb.  599.) 

10.  A  prior  deed,  not  acknowledged  or 
recorded,  will  not  prevail  as  against 
subsequent  deeds  duly  acknowledged 
and  recorded,  the  grantee  in  which 
is  a  purchaser  in  good  faith  and  for  a 
valuable  consideration.  (Id.) 

DEFENSE. 

1.  The  defendant,  in  an  action  for  the 
conversion  of  personal  property,  may 
set  up,  in  mitigation  of  damages,  the 
amount  of  a  chattel  mortgage  given 
by  the  plaintiff  upon  the  property, 
which  was  purchased  by  the  defend- 
ant    subsequent    to    the    conversion. 
(Smith  agt.  Reeces,  ante,  183.) 

2.  There  is  no  rule  of  law  which  pre- 
vents one  who  has  unlawfully  taken 
personal  property   from   purchasing 
subsequently  a  mortgage  or  other  lien 
upon  it,  or  even  buying  the  property 
itself.     (Id.) 

.  Where  the  defendant,  in  an  action  for 
the  conversion  of  personal  property, 
and  subsequent  to  such  converson, 
and  before  the  commencement  of  the 
suit,  purchases  a  prior  judgment  and 
levy  upon  the  property,  under  an  exe- 
cution against  the  plaintiff,  such  judg- 
ment and  levy  is  a  bar  to  the  plaintiff's 
action.  (Id.) 

4.  The  defendant  in  an  execution,  with 
whom  property  is  left  after  levy,  is  the 
mere  servant  or  agent  of  the  officer, 
and  cannot  sue  for  the  conversion  of, 
or  injury  to,  the  property  seized.  The 
property  is  in  the  custody  of  the  law. 
(Id.) 

5.  Where  an  affidavit,  made  by  a  de- 
fendant on  confessing  judgment*  veri- 
fying the  judgment,  swearing  not  on 
information  and  belief,  but  positively, 
that  the  amount  of  the  judgment  is 
due  the  plaintiff ;  and  where,  on  mo- 
tion to  set  aside  such  judgment,  his 
affidavit  made  more  than  seven  years 
after  the  entry  of  the  judgment,  im- 
peaching that" judgment  for  fraud  in 
the  amount  due,  is  substantially  de- 
nied by  the  plaintiff,  there  is  no  reason 
for  departing  from  the  ordinary  rule, 
that  the  party  asking  for  relief  must 
make  out  his  case  by  a  preponder- 
ance of  proof ;  a  balanced  case  is  not 
enough.  (  Williams  agt.  Hernon,  ante, 
241.) 

See  LIBEL. 


DEMAND  BEFOEE  SUIT. 

1.  Where  goods  are  delivered  by  mis- 
take to  one  who  has  no  right  to  the 
possession,  and  he,  instead  of  endea- 
voring to  correct  the  mistake,  lends 
himself  to  favor  it,  &nd  without  au- 
thority performs  services  respecang 
them,  and  claims  thereby  a  lien,  he 
may  be  regarded  aH  a  wrong-doer 
from  the  beginning,  and  an  action 
will  lie  against  him  without  demand. 
(Furves  agt.  Moltz,  2  Abb.  N.  S.  409.) 

DISCONTINUANCE. 

1.  A  plaintiif  cannot  be  allowed  to  dis- 
continue a  litigated  action  without 
costs,  upon  a  motion  founded  on  affi- 
davits, and  without  a  trial  of  the 
cause :  so  held,  in  an  action  for  the 
recovery  of  a  specific  sum  of  money. 
(Penned  agt.  Wilson,  2  Abb.  N.  S. 
466.) 

DISCOVERY  OF  BOOKS  AND 
PAPEES. 

1.  An  application  for  the  discovery  of 
books    and    papers,  should    not   be 
granted  where  the  entries  sought  for  • 
are  not  shown  to  be  evidence,  but 
only  to  contain  information  by  which 
evidence   can  be  obtained.     ( Woods 
agt.  DeFiganiere,  1  Robt.  681.) 

2.  In  such  an  application,  made  under 
the  provisions  of  the  Revised   Stat- 
utes, as  well  as  in  the  former  practice 
in  courts  of  equity,  the  denial  by  the 
defendant  of  all  possession  or  control 
of  the  writings  sought  for,  is  a  full 
answer,  notwithstanding  the  defend- 
ant has  omitted  to  controvert  an  alle- 
gation that  he  had  delivered  some 
such  documents  to  his  counsel.   ( Id. ) 

3.  Such  an  order  is  not  sustainable  un- 
der the  powers  of  courts  at  common 
law,  except  as  to  writings  which  not 
merely  furnish  evidence,  but  which 
are  the  foundation  of  the  action.  (Id.) 

4.  Such  an  order  is  not  sustainable  un- 
der the  provisions  of  the  Code  of 
Procedure,  except  as  to  entries  which 
are  shown  to  be  capable  of  being  used 
as  evidence ;  and  as  to  such  papers 
the  power  of  the  court  is  discretion- 
ary, and  should  not  be  exercised  un- 
less it  appear  that  they  are  indispens- 
ably necessary.     (Id.) 

5.  If  it  appear  upon    the   application 
that  all  that  could  be  proved  by  such 
entries  could  be  otherwise  established 
the  order  cannot  be  sustained.     (Id.) 

6.  The  provisions  of  the  Code  do  not 
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authorize  an  order  precluding  the  de- 
fendant from  a  defense,  or  from  con- 
troverting certain  facts,  as  a  penalty 
for  his  refusing  to  make  discovery  of 
books  and  papers ;  but  confine  the 
consequences  of  such  refusal  to  the 
exclusion  of  the  document  as  evi- 
dence and  the  punishment  of  the  par 
ty.  (Id.) 

7:  An  application  for  discovery  of  bookw 
and  papers  in  possession  of  a  party, 
though  made  under  the  provisions  of 
the  Code  of  Procedure,  is  not  to  bo 
denied  on  the  ground  that  it  should 
have  been  by  petition  instead  of  on 
motion.  (Johnson  agt.  Consolidated 
Silver  Mining  Co.,  2  .466.  N.  S.  413.  J 

8.  To  what  extent  a  corporation  may  be 
required  to  submit  ita  books  and  doc- 
uments to  inspection.  (Id.\ 

DIVORCE. 

1.  It  is  provided  by  statute  that  in  ac- 
tions for  divorce  on  the  ground  of 
adultery,  the  court  may,  if  the  offense 
charged  is  denied,  award  a  new  01 
further  trial  of  such  issues,  as  often 

•  as  justice  shall  seem  to  require.  (2 
E.  S.  145,  §  40.)  (Amory  agt.  Amory, 
ante,  490.) 

2.  This  section  evidently  applies  to  a 
further  trial,  after  a  trial  of  the  issue 
made  by  the  pleadings,  of  the  adultery 
charged.    It  does  not  relate  to  the 
trial  of  any  other  issues.     (Id.) 

3.  A  plaintiff  who  charge's  adultery  by 
the  defendant,  and  is  defeated  in  her 
action,  cannot  claim  a  new  trial  under 
the  statute  referred  to.     (Id.) 

4.  Where  the  plaintiff's  suit  was  dis- 
missed upon  her  failure  to  prove  a 
marriage,     and    upon    the    further 
ground  that  she  was  incapable  of  con- 
tracting a  marriage,  the  issue  of  the 
defendant's  adultery  was  not  tried,  it 
being  unnecessary  to  trv  it  after  the 
other  issues  had  been  found  against 
the  plaintiff;  consequently  the  plain- 
tiff could  not  claim  the  benefit  of  this 
statute.     (Id.) 

5.  Where  the  plaintiff  docs  not  claim 
that  she  had  not  notice  of  the  judg- 
ment she  seeks  to  open,  at  the  tune  it 
was  entered,  she  is  not  entitled,  after 
one  year,  to  relief  under  section  174  of 
the  Code.    That  provision  limits  the 
power  of  the  court  upon  the  judgment 
to  any  time  within  one  year  after  no- 
tice thereof.    (Id.) 

6.  Where  it  appeared  that  the  plaintiff, 
at  the  time  of  her  alleged  marriage 
with  the  defendant,  was  a  married  wo- 


man— having  another  husband— this 
fact  of  itself  rendered  a  marriage  with 
the  defendant  wholly  void,  ('id.) 

7.  The  act  of  a  husband  in  angrily  ex- 
pelling his  wife  from  home,  under 
suspicion  of  her  unfaithfulness : 

8.  Held,  not  sufficient  to  sustain  a  charge 
of  abandonment  as  a  ground  for  grant- 
ing a  limited  divorce  under  the  stat- 
ute.    (Barlow  agt.  Barlow,  2  Abb.  X. 
S.  259.) 

DONATIO  MORTIS  CAUSA. 

1.  A  vague  and  general  impression  that 
death  may  occur  from  those  casualties 
which  attend  all  human  affairs,  but 
which  are  still  too  remote  and  uncer- 
tain to  be  regarded  as  objects  of  pres- 
ent contemplation  and  apprehended 
danger,  is  not  sufficient  to  sustain  a 
gift  mortis causa.   (Irish  agt.  Cutting, 
47  Barb.  370.) 

2.  The  donor  must  be  in  a  condition  to 
fear  approaching  death  from  a  proxi- 
mate and  impending  peril,  or  from 
illness  preceding  expected  dissolution. 
(JB.) 

3. 'in  August,  1862,  G.  enlisted  as  a  sol- 
dier in  the  volunteer  service  of  the 
United  States.  On  the  17th  of  that 
month,  before  he  had  entered  on  act- 
ual service,  but  while  in  the  expecta- 
tion of  soou  being  ordered  to  the  seat 
of  war,  he  was  at  the  plaintiff's  house, 
on  a  furlough.  On  that  occasion  he 
delivered  three  promissory  notes, 
made  bv  one  I.,  to  the  plaintiff,  say- 
ing, "I  give  vou  these  notes;  if  I 
never  return  they  are  yours ;"  or,  in 
the  words  of  another  witness,  *'  Take 
.  them,  and  if  I  never  return  they  are 
yours  ;  if  I  do  not  return  I  shall  not 
want  them,"  &c.  G.  died  in  June, 
1863,  as  the  court  found,  while  a  sol- 
dier, in  consequence  of  disease  con- 
tracted in  the  service  : 

4.  Held,  that  the  gift  of  the  notes  was 
not,  under  the  circumstances,  a  valid 
donatio mortis  causa.     (Id.)  % 

5.  Held,  a/w,  that  the  transaction  could 
not  be  sustained  as  an  executed,  ab- 
solute gift  inter  mvos,  because  it  was 
coupled  with  a  condition  upon  the 
happening  of  which  the  owner  was  to 
resume  possession  of  the  notes.  (Id.) 

DOWER. 

1,  The  wife  of  a  debtor,  who  acquires  a 
title  to  his  real  estate  by  joining  with 
him  in  the  execution  of  a  conveyance 
of  it  to  a  third  person,  and  receiving 
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a  reconveyance  of  it  to  herself  in  fee, 
for  her  own  use,  is  not  entitled  to 
dower  in  such  lands  if  such  convey- 
ances be  set  aside  as  fraudulent 
against  a  creditor  of  her  husband. 
(Meyer  agt.  Mohr,  1  Eobt.  333.) 

EASEMENT. 

1.  Where  the  grant  of  an  easement  in 
the  use  of  water  is  measured  by  the 
height  in  the  dam  to  which  the  plain- 
tiff is  entitled,  it  is  no  objection  to  his 
assertion  of  his  right  that  he  has  in- 
creased the  capacity  of  his  mill,  so 
long  as  he  demands  the  use  of  no  more 
water  than  the  limitations  of  the  grant 
awarded  to  hiiji.  (Caster  agt.  Ship- 
inan,  35  N.  Y.  R.  533.) 

EJECTMENT. 

1.  The  provision  of  the  Eevised  Stat- 
utes (2  .K.  8.  398,  §  31),  in  reference 
to  a  plaintiff  in  ejectment,  is  as  fol- 
lows :      "If  the  right  or  title   of    a 
plaintiff  in  ejectment  expire  after  the 
commencement  of  the  suit,  but  be- 
fore trial,  the  verdict  shall  be  returned 
according  to  the  fact ;  and  judgment 
shall  be  entered  that  he  recover  his 
damages,  by  reason  of  the  withhold- 
ing of  the  premises  by  the  defendant 
to  be  assessed ;  and  that  as  to  the 
premises  claimed,  the  defendant  go 
thereof  without  day :" 

2.  Held,  that  this  provision  does  not  ap- 
ply to  aii  action  of  ejectment  for  the 
non-payment  of  rent,  brought  by  the 
plaintiff    as    devisee    of    the   lessor, 
against  the  defendant  as  devisee  of 
the  lessee,  where  the  plaintiff,  after 
the  commencement  of  the  action  and 
before  trial,  conveyed  to  third  persons 
all  his  right  and  interest  to  the  claims 
involved  in  the   action,   and  in  the 
premises  in  controvery.     v  Van  Hens- 
selaer  agt.  Owen,  ante,  12.) 

8.  The  plaintiff's  title,  referred  to  in 
the  statute,  has  reference  to  the  estate 
or  interest  in  the  premises,  which  for 
the  time  being,  is  in  the  possession 
of,  or  represented  by  the  plaintiff,  and 
not  merely  the  person  who  is  at  the 
time  tire  owner  of  the  estate.  That 
is,  it  is  the  title  upon  which  the  plain- 
tiff seeks  to  recover.  (Id.) 

4.  If  the  estate  expire,  as  to  the  prem- 
ises claimed,  the  defendant  should  go 
thereof  without  day ;  but  if  the  es- 
tate continues  to  exist,  though  in 
other  hands  (as  by  alienation,  descent, 
devise  or  otherwise),  there  is  no 
ground  for  discharging  the  defendant. 


5.  To  make  the  statute  of  limitations  by 
adverse  possession  applicable,  on  a 
motion  for  a  non-suit,  in  an  action  of 
ejectment,  there  must  be  evidence  of 
adverse  possession,  and  such  evidence 
must  be  substantially  uncoutradicted, 
or  so  greatly  preponderant  as  to  over- 
throw a  verdict  rendered  hi  opposition 
to  it.     (Enders  agt.  Sternberyh.  ante, 
464.) 

6.  Where,  in  an  action  of  ejectment,  a 
deed  from  T.  to  the  defendant,  and  a 
mortgage  from  the  latter  to  the  plain- 
tiff, were  both  said  to  be  in  ordinary 
form,  and  that   they  conveyed   the 
premises  : 

7.  Held,  that  the  court  would  be  war- 
ranted in  assuming  that  the  convey- 
ances were  in  fee,  and  not  of  a  lease- 
hold character,  nor  subject  to  rent ; 
and  that  they  passed  the  title.  (  White 
agt.  Evans,  47  Barb.  179.) 

8.  A  mortgagor,  in  an  action  against 
him  by  a  purchaser  under  a  decree  of 
foreclosure,  to  recover  the  possession 
of  the  premises,   cannot,   if  he  has 
continued  in  the  undisturbed  possess- 
ion, set  up  any  title  in  himself  which 
would  have  been  a  defense  to  the  fore- 
closure suit.     (Id.) 

9.  But  if  he  has  been  actually  dispos- 
sessed under  another  proceeding,  and 
subsequently  came    into    possession 
under  other  persons,  it  seems,  he  has 
a  right  to  set  up  an  adverse  title  (Id. ) 

10.  In  an  action  of  ejectment  it  was 
proved  that  the  defendant  was  in  pos- 
session at  the  commencement  of  the 
suit,  and  had  been  in  possession  for 
some  ten  years  ;  and  that  in  1854,  he 
had  title  to  the  premises  in  dispute. 
The  plaintiff  claimed  that  it  was  a  title 
in  fee  simple  absolute  ;  the  defendant 
that  it  was  a  title  under  a  lease,  or 
deed  in  fee,  from  V.  B.,  subject  to  a 
rent  charge  for  the   payment  of   an 
annual  rent ;  and  that  this  title  was 
prior  and  superior  to  that  claimed  by 
the  plaintiff.     In  1854,  the  defendant 
mortgaged  the  premises  to  the  plain- 
tiff.   The  mortgage  was  foreclosed  in 
1862,  and  at  a  sale  under  the  decree 
of  foreclosure,  the  plaintiff  became 
the  purchaser  of  the  premises  : 

11.  Held,  that  the  plaintiff  had,  by  the 
sale  and  conveyance  to  him  in  the 
foreclosure  suit,  acquired  title  to  the 
premises,  and  that  he  had  shown  a 
clear  right  to  recover.     And  that  the 
defendant,  in  order  to  defeat  the  ac- 
tion, was  bound  to  prove  the  V.  B. 
title  ;  that  it  was  the  true  and  valid 
title  to  the  premises ;   and  that  by 
proper  legal  modes  of  conveyance,  or 
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judicial  proceedings,  it  had  become 
-••  d  iii  those  under  whom  he  held 
possession.     (Id.) 

12.  The  plaintiff  conveyed  certain  prem- 
ises tn  \V.  .v  C.,  in  trust  for  the  ben- 
efit of  creditors.    W.  <&  C.  conveyed 
the  same  to  the  defendant,  who  then 
held  the  premises  under  a  conveyance 
from  H.  &  S.,  which  the  plaintiff  (in 
an  action  brought  to  recover  the  pos- 
session of  the  premises),  challenged 
as  insufficient  to  convey  a  title  : 

13.  Held,  that  the    defendant,    nnder 
these  circumstances,  had  a  right  to 
take  a  conveyance  from  \V.  &  C.,  the 
prior  grant i  es  of  the  plaintiff,  to  for- 
tify and   protect  himself  against  the 
hostile  action  of  the  plaintiff: 

14.  Held,  also,  that  the  deed  from  the 
plaintiff  to  \V.  <fc  C.,  was  properly  re- 
ceived as  evidence  on  the  part  of  the 
defendant,  as  it  went  to  show  that  af- 
ter its  execution   the  plaintiff  never 
had  any  title.     (Scott  agt.  Crego,  47 
Barb.  595. ) 

15.  If  the  complaint,  in  an  action  to  re- 
cover the  possession  of  real  estate, 
is  defective  in  not  stating  the  nature 
and  quality  of  the  estate  claimed  by 
the  plaintiff,  it  should  be  demurred 
to.     It  does  not  follow,  because  it  is 
defective  in  some  particulars,  that  no 
cause  of  action  is  made  out  by  the 
facts  stated.    After  issue  has  been  ta- 
ken by  the  answer,  upon  the  facts 
alleged  in    the  complaint,   and  new 
matters  have  been  set  up  by  way  of 
defense,  the  objection  cannot  be  taken 
by  motion  to  dismiss  the  complaint. 
(Clark  agt.  Crego,  47  Barb.  599.) 

16.  One  who  has  taken  title  to  one-half 
of  an  undivided  farm  from  a  trustee 
aud  the  cestui  que  trust,  and  has  occu- 
pied and  held  the  other  moiety  as  the 
tenant  of  the  trustee,  under  and  by 
virtue  of  an  agreement  creating  the 
relation  of  landlord  and  -tenant,  can- 
not be  permitted  to  say,  as  against 
the   grantee  of  the  trustee  of  that 
moietv,  that  the  trustee  had  no  valid 
title.     (Id.) 

17.  Where  a  tenant  in  common  served 
a  written  notice  and  demand  of  pos- 
session in  common  with  him,  upon 
hia  co-tenant,  and  again  made  a  simi- 
lar demand  verbally,  which  demands 
were  not  complied  with,  but  interme- 
diate the  two  notices,  the  tenant  noti- 
fied took  a  conveyance  of  the  entire 
premises  from  a  hostile  source,  and 
set  it  up  in  his  answer  to  an  ejectment 
brought  by  bis  co-tenant,  as  a  defense: 

18.  Held,  that  this  was  clearly  enough 


to  warrant  a  iury  in  finding  an  ouster 
by  the  defendant : 

19.  Held,  also,  that  the  defendant  was 
not  entitled  to  notice  to  quit,  under 
these  circumstances.  (Id.) 


ELECTION  OF  REMEDIES. 

1.  The  election  by  the  creditor  to  affirm 
the  contract  as  to  part  of  the  claim 
only,  is  not  sufficient  to  deprive  him 
of  the  right  to  sue  for  fraud  in  the 
contract  as  to  the  remainder  of  the 
claim.  (Zinn  agt.  Rittemian,  2  Abb. 
N.  S.  26.) 

EQUITABLE  RELIEF. 

1.  Where  the  summons  and  demand  of 
relief  in  the  complaint  are  for  a  rem- 
edy at  law  only,  to  wit :  the  recovery 
of  money,  it  renders  equitable  relief 
ao  far  inconsistent    "with  the  case 
made  by  the  complaint,"  and  exclu- 
ded   "from  the  issue,"    within    the 
meaning  of  the  275th  section  of  the 
Code,  that  the  plaintiff  is  not  entitled 
to  it,  if  he  failed  on  the  trial  to  estab- 
lish a  right  to  such  legal  relief.  ( lowle 
agt.  Jones,  1  Eobt.  87. ) 

2.  So  held,  where  the  plaintiffs,  being 
vendors  of  real  property,  sued  the 
purchaser  for  breach  of  his  contract 
to  take  the  title,  not  claiming  to  re- 
cover the  amount  of  the  purchase 
money,  but  merely  damages  by  reason 
of  his  alleged  failure  to  perform,  and 
npon  the  trial  before  a  justice  of  the 
court  alone,  a  jury  being  waived,  the 
plaintiffs  failed  to  make  out  a  right  to 
recover  such  damages.     (Id.) 

3.  And  further  held,  that  in  such  case 
the  court  could  not  give  judgment  for 
specific  performance  in  favor  of  such 
plaintiffs,  although  upon  the  evidence 
they  might  have  maintained  an  action 
for  such  relief.     (ROBEBTSON,  J.  dis- 
sented.)    (Id.) 

ERROR. 

1.  The  statute  of  1859  (ch.  208),  is  ap- 
plicable to  the  general   sessions  of 
New  York,  by  the  provisions  of  which 
it  may  extend  its  term  beyond  the 
third  week  of  the  session.     (Ferris 
agt.  The  People,  35  N.  Y.  If.  125.) 

2.  When  there  is  an  irregularity  in  the 
drawing  of  the  jury,  which  cannot 
affect  the  rights  of  the  prisoner,  even 
though  it  be  such  as  to  subject  the 
delinquent  to  punishment,   will   iiot 
render  the  panel  illegal.     (Id.)    • 
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3.  Mere  irregularities,  not  affecting  the 
rights  of  the  parties,  are  to  be  dis- 
carded by  the  appellate  court,  in  re- 
viewing the  decisions  of  the  general 
sessions  of  New  York.     (Id.) 

4.  A  party  seeking  to  reverse  its  judg- 
ment, should  allege,  at  least,  a  preju- 
dicial error.     (Id.) 

5.  It  is  not  error  for  the  judge  to  refuse 
to  discharge  the  jury  until  they  have 
agreed  upon  their  verdict.    Whether 
or  not  to  discharge  them,  is  a  ques- 
tion   addressed    to   his     (discretion. 
(  White  agt.  Gilder,  35  N.  Y.  R.  183.) 

ESTATES  IN  FEE. 

1.  Any  conveyance  in  fee  of  lands  in 
this  state,   made  since  1787,  by  one 
person  to  another,  operates  in  law  as 
a  deed  of  assignment,  and  not  as  a 
deed  of  lease  ;  leaving  in  the  assignor 
neither  any  reversion  nor  the  possi- 
bility thereof,  nor  any  interest  or  es- 
tate   whatever  in  the  land.      ( Van 
•Rensfielaer  agt.  Dennison,  35  N.   Y. 
It.  393.) 

2.  Since  the  act  of  1787,  concerning  ten- 
ures, it  has  been  impossible  to  create 
a  feudal  tenure  in  lands  in  this  state, 
and,  consequently,  none  of  the  inci- 
dents peculiar  to  such  tenures  can  at- 
tach to  estates  granted  by  one  citizen 
to  another.     (Id.) 

3.  The  estate  granted  or  assigned,  can- 
not  be  made  subject  to  conditions 
implied  by  law  in  favor  of  the  grantor; 
as  that  the  grantee  shall  not  alien,  or 
shall  render  service  or  rent,  and  in 
case  of  default  shall  forfeit  his  estate. 
Such  rules,  and  others  of  feudal  ex- 
traction, which  result  from  the  obli- 
gations arising  out  of  feudal  relations, 
are  now  abrogated.     (Id.) 

4.  But  the  assignee  of  the  estate  may 
be  made  liable  to  conditions  of  rent's 
and  services,  whenever  such  condi- 
tions are  inserted  In  the  deed  of  as- 
signment, and  are  consistent  with  the 
general  rules  of  law.    This  is  wholly 
independent  of  the  tenure  of  the  land. 
(Id.) 

5.  Any  valid  condition  thus  created  and 
expressly  mentioned  in  the  convey- 
ance in  fee,  may  run  with  the  land, 
and  bind  the  heirs  and  assigns  of  the 
grantee,  wholly  independent  of  ten- 
ure, and  also  independent  of  privity 
of  contract  or  estate,     (Id.) 

6.  Prior  to  the  adoption  of  the  constitu- 
tion of  1846,  there  was  no  rule  of  law 
in  this  state  prohibiting  the  reserva- 
tion of  a  perpetual  yearly  rent  in  a 
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grant  of  land  in  fee,  as  a  condition  of 
the  estate.     (Id.) 

ESTOPPEL. 

1.  The  plaintiff  in  an  action  on  a  prom- 
issory note,  is  not  estopped  from  as- 
serting his  title  to  the  note,  by  the 
record  of  a  former  unsuccessful  suit, 
which  he,  as    the  attorney  for   the 
payee,  instituted  in  the  name  of  the 
latter.      ( Wheeler  agt.   Euckman.   1 
liol>t.  408.) 

2.  Such  record,  if  admissible  in  evidence 
at  all,  is  only  so  as  tending  to  show 
want  of  title  in  the  present  plaintiff, 
where  the  evidence  on  this  point  is 
conflicting,  it  is  a  question  which  must 
be  submitted  to  the  jury.     (Id.) 

3.  There  are  no  different  rules  of  estoppel 
for  officers  of  courts,  than  other  per- 
sons.   They  are  not  personally  bound 
by  what  they  state  not  under  oath,  so 
as  to  be  precluded  from  subsequently 
testifying  otherwise,  particularly   as 
regards  third  parties,   except  where 
the  latter,  having  a  right  to  act  on 
the  faith  of    such    statement,   have 
done  so,  and  have  been  prejudiced 
thereby.    (Per  EOBEETSON,  J.)    (Id.) 

4.  Claiming  in  one  action  to  be  owner 
of  a  chose  ill  action,  by  virtue  of  a 
specified  transfer,  where  he  has  de- 
rived no  benefit  from  such  claim,  does 
not  preclude  the  plaintiff  from  claim- 
ing, in  a  subsequent  action  for  the 
same  cause,  that  he  became  owner  by 
a  prior  and  different  transfer.     (Per 
BOBERTSON,  J.)    (Id.) 

5.  The  plaintiff  in  an  action  on  a  prom- 
issory note  is  not  estopped  from  as- 
serting his  title  to  the  note,  by  the 
record  of  a  former  unsuccessful  suit, 
which    he,   as  the    attorney  for  the 
payee,  instituted  in  the  name  of  the 
latter.      ( Wheeler   agt.  Ruckman,  2 
Abb.  N.  S.  186.) 

6.  If  such  record  be  admissible  in  evi- 
dence at  all,  it  is  only  as  tending  to 
show   want   of   title  in  the  present 
plaintiff ;  and  where  the  evidence  on 
this  point  is  conflicting,  it  is  a  ques- 
tion which  must  be  submitted  to  the 
jury.     (Id.) 

7.  There  are  no  different  rules  of  es- 
toppel for  officers  of  courts  than  other 
persons.      They  are    not    personally 
bound  by  what  they  state  not  under 
oath,  so  as  to  be  precluded  from  sub- 
sequently testifying   otherwise,   par- 
ticularly as  regards  third  parties,  ex- 
cept where  the  latter,  having  a  right 
to  act  on  the  faith  of  such  statement. 
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have  done  so,  and  have  been  preju- 
diced thereby.  (Per  KOBEBTBON,  J.) 
(Id.) 

8.  Claiming  in  an  action  to  be  owner  of 
tin-  chose  in  action,  by  virtue  of  a 
specified  transfer,  does  not  preclude 
the  plaintiff  from  claiming,  in  a  sub- 
sequent action  for  the  same  cause. 
that  he  became  owner  by  a  prior  and 
different  transfer.    (Per  ROBERTSON, 
J.)    (Id.) 

9.  Where  there  is  a  general  judgment 
on  an  issue  in  bar,  although  under 
the  Code,    there  is  also   an  issue  in 
abatement — the  parties   will   be    es- 
topped from  litigating    further    the 
merits  of  the  former  issue,  while  such 
judgment  is  in  force.      (Sheldon  agt. 
JMibardt,  35  N.  F.  R.  279.) 

EVIDENCE. 

1.  A  valid  judgment,  rendered  in  a  court 
of  one  of  the  states  of  the  Union,  is 
valid  in  every  other  state.      (Green 
agt.  Van  Buskirk,  ante,  18.) 

2.  If  the  plaintiff  in  such  judgment  is 
sued  in  another  state  for  acts  done 
under  and  by  virtue  of  such  judg- 
ment, in  the  "state  where  it  was  ren- 
dered, by  pleading  such  judgment  in 
justification  of  his  acts,  he  will  suffi- 
ciently set  it   up,  to   enable  him  to 
claim  the  benefit  of  section  1,  article, 
4,  of  the  constitution  of  the  United 
States,    which   provides  that    "  full 
faith     andcredit     shall      be     given 
in    each   state,   to    the  public    acts, 
records  and  judicial  proceedings  of 
every  other  state,"    and  the    act  of 
congress  of  May  26,  1790.     (Id.) 

3.  A  release  executed  between  parties, 
and  signed  by  a  subscribing  witness, 
cannot  be  introduced  on  a  trial  as  ev- 
idence, unless  proved  by  the  subscri- 
bing witness.    The  law  on  this  point 
remains  unchanged.     ( Wigand   agt. 
Sichel,  ante,  174.) 

4.  Where  the  plaintiffs  waive  the  tort, 
and  bring  their  action  of  assumpsit  at 
once  for  the  value  of  the  goods  sold  on 
a  credit,  they  do  not  avoid  the  con- 
tract of  sale,  by  proving  on  the  trial 
that  the  credit  was  obtained  by  the 
defendants  by  fraud,  and  that,  there- 
fore, the  sale  was  one  for  cash.    (Id.) 

6.  In  general,  the  opinion  of  a  witness 
is  not  evidence  ;  but  there  are  excep- 
tions to  the  rule.  The  exceptions 
generally  proceed  on  the  principle 
that  the  question  is  one  of  science  or 
skill,  or  has  reference  to  some  subject 
upon  which  the  jury  are  supposed  to 
have  less  knowledge  than  the  witness. 


The  case  of  the  value  of  property, 
forms  one  of  the  admitted  exceptions. 
The  opinions  of  witnesses  are  admit- 
ted as  to  the  value  of  property,  (liob- 
ertson  agt.  Knapp,  ante,  309. ) 

6.  In  an  equitable  action  by  judgment 
creditors  to-  set  aside  a  deed  of  de- 
fendant's farm  executed  by  himself 
and  wife  to  a  third  person,  on  the 
ground  of  fraud,  witnesses  who  resi- 
ded in  the  neighborhood  of  the  farm 
were  properly  admitted  to  testify  as  to 
the  value  ot  the  premises,  although 
not  experts  or  specially  skilled  as  to 
the  price  or  value  of  real  estate.  (Id.) 

7.  In  an  action  of  trespass  for  the  wrong" 
ful  act  of  the  defendant  in   entering 
upon  premises  leased  and  occupied 
by  the  plaintiff,  and  substantially  ex- 
pelling him  from  possession,  and  the 
defendant  assumed  to  justify  the  acts 
complained  of,   on  the  ground  that 
they  were  necessary  to  protect  the 
property  of  the  plaintiff,  from  injuries 
to  which  he  (defendant)  was  about  to 
expose  it,  by  undermining  the  walls 
of  both,  for' the  purpose  of  building 
on  his  own  lots,  and  that  the  means 
he  used  were  appropriate  and  ade- 
quate for  such  purpose : 

8.  Held,  that  proof  having  been  given 
of  the  condition  of  the  plaintiff's  prem- 
ises at  the  limn  the  defendant  entered 
with  his  workmen,  and  of  the  subse- 
quent acts  which  rendered  them  un- 
tenable ;  and  for  the  purpose  of  show- 
ing their  state  at  the  time  the  plain- 
tiff WUB  onmpolled  to  leave  them,  a 
photograph  view  of  the  cellar,  was 
properly  admissible  in  evidence,  as  ail 
appropriate  aid  to  the  jury  in  apply- 
ing the  evidence.     ( Gozz&iis  agt.  llig- 
gins,  ante,  436.) 

9.  A  deed  or  Trill  appearing  to  be  of  the 
age  of  thirty  years,  may  bo  given  in 
evidence  without  proof  of  execution 
or  possession,  if  such  account  of  it  be 
given    as    may.    under   the    circum- 
stances, be  reasonably  expected,  and 
will  afford  the  presumption  that  it,  is 
genuine.      (Enders   agt.   Sterttbergh, 
ante,  464.) 

10.  Secondary  evidence  may  be  given 
of  a  will,  by  the  introduction  of  a 
copy,  or  otherwise,  where  it  is  shown 
that  the  original  has  been  accidentally 
lost  or  destroyed,  without  the  fault 
of  the  party  offering  it,  although  such 
will  waa  OTA'H  which,  ft-oiu  age  or  other 
circumstances,  proved  itself,  instead 
of  being  authenticated  by  ordinary 
proof  of  its  execution.     (Id. ) 

11.  Where  offered  evidence  has  been  re- 
jected on  the  trial,  it  is  to  be  presumed 
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that  such  proposed  evidence  would 
have  been  given,  if  allowed  by  the 
court.  (Id.) 

12.  Upon  the  question  of  good  faith  in  a 
transfer  of  property,  by  debtors,  to  a 
corporation  of  which  they  were  the 
officers,  their  acts  and  declarations 
subsequent  to  the  transfer,  and  while 
in  possession  respecting  the  use  and 
disposal  of  it,  tending  to  show  that 
they  treated  it  as  if  still  their   own 
are  admissible.      (Persse  &  Brooks' 
Paper   Works   agt.    Wittet,    1    EoU. 
131.) 

13.  After  enough  testimony  has  been 
elicited  from  a  witness,  on  an  exami- 
nation by  either  party,  to  require  the 
submission  to  a  jury  of  the  question 
of  fraudulent  intent  in  an  assignment 
made  by  such  witness,  the  adverse 
party  has  a  right  to  ask  whether  the 
act  was  done  with  fraudulent  intent  ; 
and  in  answer  to  such  question  it  is 
admissible  for  the   witness  to  state 
both  the  particular  reasons  that  in- 
duced the  act,  and  that  he  communi- 
cated them  to  his  creditors  before  do- 
ing it.     (Id.) 

14.  In  an  action  by  a  corporation  against 
a  sheriff  for  levying  on  its  property, 
under  process  against  the  persons  who 
composed  the  corporation,  the  defense 
•was  that  such  persons  had  been,  as 
partners,  owners  of  the  property,  and 
that  on  failing  they  formed  the  corpo- 
ration, and  transferred  the  property 
to  it,  with  intent  to  defraud  their  cred- 
itors : 

15.  Held,  1.  That  evidence  that  between 
the  time  of  the  transfer  and  the  time 
of  the  levy,  the  corporation    made 
profits  in  the  business,  and  that  be- 
fore and  at  the  time  of  the  failure  of 
the  firm  there  was  a  panic  in  the  mar- 
ket, was  admissible  ;  but  the  admis- 
sion of  such  evidence  did  not  make 
an  inquiry  as  to  the  profits  of  the  cor- 
poration up  to  the  time  of  trial,  also 
admissible.    2.  That  it  was  not  error, 
to  allow  a  witness  who  had  testified 
that  he  was  in  the  employment  of  the 
fii-m  as  superintendent,  for  a  period 
extending  beyond    the  time  of  the 
transfer,  to  be  asked  on  cross-exami- 
nation if  he  had  been  superintendent 
under  the  corporation  also.    That  af- 
ter the  partners  had  made  a  general 
assignment  for  the  benefit  of  credit- 
ors,  and  no  longer  had    control  of 
their  partnership  books,  entries  made 
in  such  books  were  not  admissible. 
(Id.) 

16.  Upon  the  question  of  the  solvency 
of  the  firm  in  such  a  case,  it  is  not 
competent  to  ask  a  book-keeper  if  the 


books  show  whether  they  were  solvent. 
(Id.) 

17.  Evidence  is  not  admissible  that  the 
negotiable  paper  of  the  firm  was  in 
the  hands  of  street  brokers,  or  of  what 
it  was  offered  to  be  sold  for,  or  that 
such  offers  induced  creditors  to  recall 
loans  made  to  the  firm.     (Id.) 

18.  Evidence  of  admissions  of  the  firm 
that  their  negotiable  paper  had  been 
issued    by  them  to  be  sold  or  dis- 
counted at  usurious  rates,  is  only  ad- 
missible, if  such  declarations    were 
made  before  the  alleged  fraudulent 
transfer.     (Id.) 

19.  On  a  trial  for  murder,  there  being 
no    evidence   that  the  deceased  as- 
saulted the  prisoner,  evidence  of  the 
quarrelsome  character  of  the  deceased 
is  inadmissible.     (People  agt.  Lamb. 
2  Abb.  N.  S.  148.) 

20.  Whei  e  the  prisoner  is  assaulted,  it 
is  admissible.    It  is  fundamental  to 
the  admission  of  this  class  of  testi- 
mony, that  knowledge  of  the  charac- 
ter of  the  deceased  must  be  brought 
home  to  the  knowledge  of  the  defend- 
ant himself.     (Id.) 

21.  To  excuse  taking  human  life  in  self- 
defense,  the  jury  must  be  satisfied 
that  the  accused  was  justified,  in  form- 
ing the  conclusion  from  the  facts  be- 
fore him,  that  his  life  was  in  danger. 
(Id.) 

22.  Good  character  of  the  accused  is  of 
value,  not  only  in  doubtful  cases,  but 
will  of  itself  sometimes  create  a  doubt, 
when  none  could  exist  without  it,  and 
should  turn  'the  scale  in  favor  of  the 
accused.     (Id.) 

23.  If  the  jury  have  a  doubt  as  to  what 
degree  of  guilt  to  convict,  it  is  their 
duty  to  convict  of  the  lesser  degree. 
(Id.) 

24.  The  law  presumes  malice  from  the 
mere  act  of  killing,  where  the  killing 
is  proved  to  have  been  done  by  the 
accused,  and  nothing  further  is  shown. 
(Id.) 

25.  What   evidence    of  diligence    and 
good  faith,  in  performance  of  an  agree- 
ment to  keep  a  patented  machine  in 
operation,  and  pay  a  royalty  upon  its 
products,  is  sufficient  to  go  to   the 
jury  ;  and  of  the  proper  rule  of  dam- 
ages in  such  a  case.     (Neicell  agt. 
Wheeler,  2  Abl>.  N.  S.  134.) 

26.  An  objection  to  the  reception  of  doc- 
umentary evidence,  certified  by  the 
clerk,  on  the  ground  that  it  is  not 
duly  certified,  must  state  in  what  re- 
spect the  alleged  defect  consists.    A 
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general  objection  is  not  sufficient  to 
warrant  th')  exclusion  of  the  evidence. 
(A'mieagt.  Clark,  2  Abb.  N.  8.  343.) 

27.  Of  the  admissibility  of  the  record  of 
a  de oree  as  a  former  adjudication  in  a 
peculiar  case.     (Id.) 

28.  Declarations  of  defendants  who  do 
not  answer  the  complaint,  and  were 
not  served  with  the  summons  in  the 
action,    which  declarations   tend    to 
establish  the  allegations  of  the  com- 
plaint, and  were  made  when  the  de- 
fendant who  defends  wan  not  present, 
are  not  admissible  in  evidence  against 
the  latter,  where  they  did  not  accom- 
pany acts,  and  are  riot  a  part  of  the 
reagestce.  (Peck  agt.  Yorks.  47  Barb. 
131.') 

29.  Declarations  of  the  assignor  of  a 
judgment,  made  after  the  execution 
of  the  assignment,  are  not  competent 
evidence  against  a  defendant  in  the 
judgment.     (Id.) 

30.  Before  the  declarations  of  one  con- 
spirator can  be    given    in    evidence 
against  another,  for  any  purpose,  a 
fraudulent  combination  or  conspiracy 
must  be  establi shed.     (Id.) 

31.  Though  errors  may  have  been  com- 
mitted in  the  reception  or  rejection  of 
evidence,  in  an  equity  case,  the  court 
will  not  notice  them,  so  long  as  they 
can  see  that  the  facts  found  are  sus- 
tained by  unobjectionable  evidence. 
(Sutherland  agt.  Rose,  47  Barb.  144.) 

32.  Upon  the  question  as  to  what  the 
contract  really  was,  evidence  of  every 
thing  that  took  place  between  the  par- 
ties upon  the  subject,  before  the  final 
completion,     is    proper ;     especially 
where  it  was  altogether  verbal.  (Pier- 
son  agt.  Hoag,  47  Barb.  243.) 

83.  Where  in  an  action  upon  a  bond 
given  to  take  up  a  note  brought  by 
the  administrator  of  the  obligee,  after 
the  death  of  the  latter,  the  defendant 
testified,  in  his  own  behalf,  that  the 
only  consideration  he  received  for  the 
original  note  (which  was  for  $896)  was 
the  sum  of  $800  paid  him  by  one  R.  : 

34.  Held,  that  this  was  in  fact  testifying 
to  a  transaction  between  the  defend- 
ant and  the  deceased  intestate  ;  and 
that  the  evidence  was,  therefore,  er- 
roneously admitted.      (Slardey  agt. 
Whitney,  47  Barb.  586.) 

35.  It  is  not  erroneous,  on  the  trial  of 
one  who  was  last  seen  with  a  mur- 
dered man,  a  few  moments  before  the 
homicide,  to  admit  proof,  by  those 
who  arrested  him,  that  they  found 


his  clothing  stained  with  blood.  (Peo- 
ple agt.  Gonzales,  35  N.  Y.  R.  49. ) 

36.  Such  stains  upon  the  person  and 
clothing  of  the  accused,  are  among 
the  ordinary  indicia  of  homicide  ;  and 
the  practice  of  identifying  them  by 
circumstantial  evidence,  and  by  the 
inspection  of  witnesses  and  jurors, 
has  the  sanction  of  immemorial  usage, 
in  all  criminal  tribunals.  (Id.) 

37    Matters  of  common  observation  may 

,  ordinarily  be  proved  by  those  who 

witness  them,   without  resorting  to 

scientific  or  mechanical  tests  to  verify 

them  with  definite  precision.     ( Id.) 

38.  The  testimony  of  the  chemist  who 
has  analyzed  blood,  and  that  of  the 
observer  who  has  merely  recognized 
it,  belong  to  the  same  legal  grade  of 
original  and  primary  evidence ;  and 
though  one  may  be  entitled  to  greater 
weight  than  the  other  with  the  jury, 
the  exclusion  of  either  would  be  ille- 
gal.    (Id.) 

39.  Each  party  is  at  liberty  to  offer  such 
proof  as  he  has  at  his  command  ;  and 
if  it  bo  admissible  in  its  nature  and 
relevant  to  the  issue,  it  cannot  be  re- 
jected on  the  ground  that  by  greater 
diligence,  it  might  have  been  made 
more    satisfactory    and     conclusive. 
(Id.) 

40.  The  clothes,  identified  as  those  worn 
by  the  accused,  on  the  evening  of  the 
homicide,  were  properly  submitted  to 
the  inspection  of  the  jury.     (Id.) 

41.  Nothing  legitimately  connected  with 
the  res  geshe  of  the  crime  should  bo 
excluded  from  the   consideration  of 
the  jury,  whether  its  tendency  be  to 
inculpate  or  to  exonerate  the*  party 
accused.    (Id.) 

42.  The  intendment  is,  that  an  error  of 
the  judge,  whether  in  the  admission 
of  evidence  or  in  his  instructions  to 
the  jury,  were  prejudicial  to  the  party 
objecting  ;  but  when  the  record  con- 
clusively repels  the  intendment,  there 
is  no  ground  for  reversal  by  an  appel- 
late tribunal.     (Id.) 

43.  When  improper  testimonv  has  been 
admitted,  but  the  fact  which  it  tended 
to  prove  is  independently  established, 
by  undisputed    and    competent  evi- 
dence, and  where  it  appears,  beyond 
the  possibility  of  rational  doubt,  that 
the  error  complained  of  did  not  and 
could  not  affect  the  result,  nor  work 
any  injury  or  injustice  to  the  party 
objecting,  the  court  has  no  authority 
to    reverse    the    judgment    on    that 
ground.     (Id.) 
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See  CRIMINAL  LAW,  1,  2,  3,  4,  5,  6, 

7,8. 

See  JUDGMENT,  3,  4. 
See  BEFEREES,  1,  2,  3,  4,  5,  6,  7,  8, 9, 
10,  11,  12. 

EXAMINATION  OF  PAETEES. 

1.  A  party  to  an  action  within  the  mean- 
ing of  the  Code  is  one  who  is  named 
plaintiff  or  defendant,  and  appears  on 
the  record  as  such.     (  Woods  agt.  De- 
Mganiere,  1  Bolt.  607.) 

2.  Thus,  where  the  nominal  defendant 
was  the  president  of  an  unincorpora- 
ted joint  stock  company,  and  the  de- 
mand in  suit  was  against  the  company 
only: 

3.  Held,  that  he  was  the  party  defend- 
ant, and  might  be  required  to  submit 
to  examination  as  such.     (Id.) 

4.  An  order  for  the  examination  of  the 
adverse  party  before  trial,  is  not  in- 
valid because  the  fact  that  the  cause 
is  at  issue  does  not  appear  by  affidavit. 
(Id.) 

5.  A  party  who  was  summoned  to  ap- 
pear for  examination  under  section 
39 1  of  the  Code  of  Procedure,  sent  his 
attorney  on  the  return-day  to  claim 
that  his  examination  was  unauthor- 
ized : 

6.  Held,  that  this,  if  not  a  waiver  of  his 
rights  to  mileage,  was,  at  least,  an  ad- 
mission of  the  sufficiency  of  the  sum 
which  had   been  paid  to  him  ;   and 
threw  upon  him.  the  burden  of  show- 
ing that  proper  mileage  was  not  ten- 
dered.    (Id.) 

7.  To   authorize   the  punishment  of  a 
party  for  contempt,  in  refusing  to  be 
examined  under  sections  390-393  of 
the  Code  of  Procedure,  it  need  not 
appear  that  the  misconduct  was  cal- 
culated to,  or  did,  defeat,  impair,  im- 
pede, or  prejudice  the  rights  or  reme- 
dies of  any  party,  as  reqiiired  by  2  Be 
vised  Statutes,  538,  section  20,  in  or- 
dinary cases  of  contempt.     ( Id.) 

8.  A  joint  stock  company  is  not  such  a 
corporation  as  to  entitle  its  officer  to 
refuse  to  produce  its  papers  in  his 
custody,  when  required  by  subposna. 
( Woods   agt.    DeFiganiere,  I    Bobt. 
659.) 

9.  A  party  to  an  action,  when  examined 
as  a  witness   before   the  trial,  under 
section  390  of  the  Code,  cannot  be 
compelled    to    produce    documents. 

(LI.) 


10.  The  object  and  proper  course  of  sucb 
examination  stated.  (Id.) 

EXCEPTIONS. 

1.  Where,  in  an  action  to  recover  the 
balance  of  the  contract  price  of  work 

.  done  on  a  building,  the  issues  tried 
were  :  1st.  Whether  a  sum  was  paid 
by  the  defendants  to  the  plaintiff',  ex- 
ceeding the  work  actually  'done  by 
him ; 

2.  2d.  Whether  the  defendant  sustained 
damage  by  the  unworkmanlike  and 
unskillful  performance  of  such  work ; 

3.  3d.  Whether  such  work  was  not  com- 
pleted within  the  time  agreed  on ; 
and, 

4.  4th.  Whether   the    defendants    sus- 
tained damage  by  the  abandonment 
of  such  work  by  the  plaintiff  1    (Crow 
agt.  Becker,  ante,  208.) 

5.  And  it  appearing  on  the  trial  before 
a  July,  that  the  contract  price  for  the 
whole  work  was  to  be  $1,500.     The 
Court  asked  the  witness  (one  of  the 
defendants)  under  examination,  the 
following  question  :  Q.  "$1,500  would 
be  a  contract  for  a  rough  job  ?"    De- 
fendants' counsel  objected,  and  ex- 
cepted  to  this  question.      A.  "Yes, 
sir."     By  the   Court:  ."$1,500  for  a 
building   of   this   dimension  is  little 
enough  ?"    Defendants'  counsel    ex- 
cepted  to  this  remark : 

6.  Held,  on  a  motion  for  a  new  trial,  that 
these  exceptions  were  well  taken,  and 
entitled  the  defendants  lo  a  new  trial, 
with  costs  to  abidathe  event.    (  JONES, 
J.  dissenting.)     (Id.) 

7.  The  court,  oh  appeal,  will  not  specu- 
late upon  a  general  exception  to  the 
refusal  to  allow  evidence  to  be  given 
in   answer  to  a  question,   to    see  if 
something  material  might  not  have 
grown  out  of  the  answer.    (Pratt  agt. 
Strong,  ante,  287.) 

8.  It  is  not  enough  that  the  appellant's 
counsel  is  able  to  state  &  case  on  the 
argument,    in    which     the    question 
might  be  deemed  material.  He  should 
do  that  at  the  circuit,   so  that  the 
judge  can  see  its  materiality.  (Id.) 

9.  In  an  action  tried  by  a  referee,  noth- 
ing should  be  contained  in  the  ease 
on  appeal,  except  such  evidence,  find- 
ings and  exceptions,  as  are  expressly 
allowed  by  the  referee.     (Lqfier  agt. 
Field,  ante,  385.) 

10.  The  decision  of  a  referee  in  the  al- 
lowance or  disallowance   of  findings 
or  amendments  in  the  case,  is  not  the 
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subject  of  exception  ;  and  any  error 
made  by  him  in  the  settlement  of  the 
case,  ciiniiot  be  reviewed  or  corrected 
in  tnat  way.  Upon  such  questions 
the  decision  of  a  referee  is  final  and 
conclusive,  and  cannot  be  reviewed 
on  appeal.  (Id.) 

11.  If  either  party  is  dissatisfied  with 
the  settlement  of  a  case,  and  thinks 
a  referee  or  a  judge  of  this  court,  in 
settling  exceptions  or  a  case,  has  made 
a  mistake,  he  may  move  the  court  to 
open  the  settlement,  and  for  leave  for 
tho  referee  or  judge,   to  reconsider 
and    review    such  settlement.      The 
question  is  one  of  practice.    (Id.) 

12.  Some  cases  in  the  court  appeals, 
have  given  countenance  to  the  idea 
that  a  party  may  convert  any  question 
of  fact  into  one  of  law,  or  put  in  such 
Bhape  as  to  raise  a  question  of  law 
upon  it,  upon  exceptions,  by  request- 
ing the  referee  to  and  in  a  particular 
way  upon  it.     (Id.) 

13.  This  may  be  done  in  the  same  way 
ami  to  the  same  extent  before  referees, 
that  would  be  proper  if  the  case  was 
on  trial  at  the  circuit,  and  in  complete 
analogy  to  the  practice  and  proceed- 
ing in  such  cases,  but  not  otherwise. 
(Id.) 

14.  In  construing  the  provisions  of  the 
Code  in  respect  to  trials  before  single 
judges  without  a  jury,  and  by  referees, 
the  legislature  intended  to  assimilate 
Buch  trials,  to  trials  at  the  circuit  be- 
fore a  jury,  so  far  as  practicable,  and 
to  secure  to  litigating  parties  the  same 
rights  of  exception  and  review,  as  far 
as  possible.    That  is,  they  designed 
to  give  to  both  parties,  in  substance 
and   effect,   the   same    exceptions  in 
both  modes  of  trial.     (Id.) 

15.  In  either  case,  if  the  referee  does 
not  comply  with  the  directions  of  tlie 
Code  and  rule  32  of  this  court,  reouir- 
ing  him  to  state  in  his  report  the  facts 
found  by  him  and  his  conclusions  of 
law  separately,  the  report  may  be  set 
aside  for  irregularity  ;  and  if  the  facts 
found  by  him  and  stated  in  his  report, 
do  not  warrant  his  conclusions  of  law, 

i  the  judgment  rendered  by  him,  if  the 
proper  exceptions  are  taken,  must  be 
je  versed.  (Id.) 

16.  The  provision  in  section  268  of  the 
Code,  that  the  judge  or  referee,  in  set- 
tling the  case,  must  briefly  specify  the 
facts  found  by  him,  and  his  conclu- 
sions of  law,  means    nothing  more 
than  that  his  findings  be  inserted  in 
the  case  in  such  form  as  to  allow  the 
review  of  the  questions  decided  by 
him.     Ud.) 


17.  It  is  not  intended  by  this  section  of 
the  Code,  after  a  referee  has  decided 
a  case,  and  made  and  delivered  his 
report,  to  reinvest  him  with  new  ju- 
dicial authority  to  reconsider  or  re- 
view the  case,   and  make  any  new 
findings  of  law  or  fact  therein  in  mat- 
ter of  substance  to  sustain  or  impeach 
his  judgment.     (Id.) 

18.  The  judicial  functions  of  the  referee 
ends  when  he  has  delivered  his  re- 
port.   After  that  period  he  performs 
a  mere  ministerial  duty  in  certifying 
what  took  place  on  the  trial,  and  what 
he  in  fact  did  decide  in  disposing  of 

'  the  cause.    (Id.) 

EXCISE  LAW. 

1.  A  license  to  sell  liquor  under  the  ex- 
cise law  of  1857,  by  a  non-resident  of 
the  town  where  the  liquor  is  sold,  af- 
fords no  protection  to  the  licensee. 
(People  agt.  Davis,  ante,  442.) 

2.  Tho  excise  commissioners  have  no 
authority  to  sanction  the  sale  of  liquor 
in  a  town,  except  by  a  resident  of  that 
town.     (Id.) 

EXECUTION. 

1.  Application  to  this  court  for  leave  to 
issue  execution  on  a  judgment  ren- 
dered therein,  need  not  be  made  be- 
fore the  lapse  of  five  years  from  the 
entry  of  the  judgment.    And  after 
the  expiration  of  such  five  years,  leave 
of  the  court  to  issue  execution  on  the 
judgment  is  unnecessary,  when  exe- 
cution has  been  issued  on  the  judg- 
ment within  the  five  years,  and  re- 
turned unsatisfied  in  whole  or  in  part, 
(  Wilgun  agt.  Hloodyood,  ante,  289.) 

2.  The  law  of  1850  explicitly  authorizes 
the   issuing  of  execution  against  a 
judgment  debtor  after  the  expiration 
of  one  year  from  his  death,  provided 
the  surrogate  makes  an  order  grant- 
ing permission  to  issue  such  execu- 
tion, and  there  is  no  provision  in  that 
law  which  requires  the  owner  of  the 
judgment  to  apply  to  the  court  that 
rendered  the  judgment  for  leave  to 
issue  the  execution.    Reference  must 
be  had  to  the  Code  to  ascertain  when 
an  application  should  be  made  to  the 
court  that  rendered  the  judgment  for 
leave    to    issue    execution    thereon. 
(§284.)     (Id.) 

3.  The  assignee  of  a  judgment  may  take 
steps  to  enforce  it  by  execution,  un- 
less some  good  objection  thereto  be 
made  on  the  part  of  the  person  or 
persons  who  recovered  it.     (Id.) 
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4.  In  an  action  to  recover  possession  of 
real  estate,  and  damages  for  with- 
holding such  possession,  upon  a  fail- 
ure of  the  plaintiff  to  recover,  an  exe- 
cution for  costs  cannot  issue  against 
the  hody  of  the  plaintiff.     (PECKHAM, 
J.  dissenting.)    Merritt  agt.  Carpen- 
ter, ante,  428.) 

5.  Under  section  289  of  the  Code  of  Pro- 
cedure, which  presents  the  requisites 
of  an  execution,  neither  the  teste  nor 
the  direction  to  return,  is  a  necessary 
part  of  it.    Therefore,  any  errors  in 
them  are  immaterial.  ( Carpenter  agt. 
Simmons,  1  Robt.  360.) 

6.  Where  the  sheriff,  under  an  execu- 
tion which  he  has  levied  on  chattels 
subject    to  a  prior   mortgage,  sells 
merely  "  the  right,  title  and  interest 
of  the  mortgagors,"  the  purchaser  is 
net  estopped  from   questioning  the 
validity  of  the  mortgage.     (Id.) 

1.  It  seems,  that  no  one  can  object  that 
the  property  of  the  debtor  in  the  ex- 
ecution was  not  sold  in  the  mode  pre- 
scribed by  the  statute,  except  the 
debtor  himself.  (Id.) 

8.  The  provision  of  the  laws  of  1865 
(1335,  chap.  646,  §  4),  that  until  mon- 
eys necessary  for  the  payment  of  any 
judgment  against  the  city  of  New 
Ifork,  shall  have  been  raised  by  taxa- 
tion, no  execution  shall  issue  on  the 
judgment,  does  not  apply  to  judg- 
ments on  contracts  made  before  the 
act  took  effect.  (Hadfield  agt.  Mayor, 
&c.  of  New  York,  2  Abb.  N.  8.  95.) 

EXECUTOKS     AND     ADMINISTBA- 
TOE8. 

1.  Where  an  executor  named  in  a  will,  is 
a  native  of  this  state,  though  an  in- 
habitant of  another  state  at  the  time 
the  will  is  proved,  he  is  not  an  alien, 
and,  therefore,  incompetent  to  serve, 
within    the  meaning  of  our  statute, 
which,    amongst   other  persons  de- 
clared to  be  incompetent  to  serve  as 
executor,  specifies  "an  alien  residing 
out  of  this  state."     (McGregor  agt. 
McGregor,  ante,  456.) 

2.  An  "  alien,"  is  a  person  born  out  of 
the  jurisdiction  of  the  United  States, 
who  has  not  since  been  naturalized 
under  their  constitution    and  laws. 

(Id.) 

3.  The  statute  declares  those  persons 
not  competent  to  serve  as  executors, 
"  who  upon  proof  shall  be  adjudged 
incompetent  by  the  surrogate  to  exe- 
cute the  duties  of  the  trust,  by  reason 
of    drunkenness,    improvidence,     or 
want  of  understanding."     (Id.) 


4.  And  where  the  surrogate  has  held, 
upon  proof  before  him,  that  an  exe- 
cutor applying  for  letters  testamen- 
tary, is  not  affected  by  any  of  tha 
causes  alleged,  and  that  he  is  not  for 
that  reason  incompetent  to  execute 
the  duties  of  the  trust,  this  court  will 
not  review  that  adjudication.  (Id.) 

5.  Any  person  appointed  or  named  as 
executor  in  a  will,  is  to  be  deemed  com- 
petent, unless  he  is  declared  incom- 
petent by  statute  ;  and  it  is  the  duty 
of  the  surrogate  to  grant  letters  ti| 
every  person  named  as  executor  in  a 
will  upon  his  application,  who  is  not 
declared  incompetent  to  serve  by  stat- 
ute.   He  has  no  discretion  to  exercise 
in  the  matter,  but  must  obey  the  re- 
quirements of  the  statute,  which  is 
tne  only  source  of  his  power.     (Id.) 

6.  An  order  of  a  surrogate  required  all 
persons  having  claims  against  a  dece- 
dent, to  present  the  same,  with  tha 
vouchers  thereof,  to  B.  at  his  office 
inC.: 

7.  Held,  that  the  order  was  invalid,  for 
the  reason  that  the  statute  declares 
the  notice  shall  require  all  persons 
having  claims  against  the  deceased  to 
exhibit  the  same,  with  the  vouchers 
therepf,  to  the  "executor  or  admin- 
istrator, at  the  place  of  his  residence 

or  transaction  of  business."    (Hardy 
agt.  Ames,  47  Barb.  413. ) 

8.  Executors  cannot,  in  their  represen- 
tative capacity,  appoint  another  per- 
son their  attorney,  to  dispute  or  reject 
claims  -against  the  estate.    And  an 
order  that  they  publish  a  notice  re- 
quiring   the   presentation    of    such 
claims    to    the    attorney^  instead  of 
themselves,  is  a  plain  departure  from 
the  statute.     (Id.) 

9.  A  notice  published  by  executors,  re- 
quiring persons  having  claims  against 
their  testator,  to  exhibit  the   same, 
with  the  vouchers  thereof,  to  B.,  at 
his  office  in,   &c.,  is  invalid,  for  tha 
reason  that  it  should  have  required 
that  the  claims  be  exhibited  to  the  ex- 
ecutors, instead  of  B.     (Id.) 

10.  The  exhibition  of  a  claim  to  the  legal 
adviser  of  the  executor  or  adminis- 
trator, in  settling  claims  against  the 
estate,  and  his  rejection  of  it,  is  not 
a  compliance  with  the  statute.     (Id.) 

11.  The  limitation  of  six  months,  in  the 
Eevised  Statutes,  within  which  an  ac- 
tion must  be  brought  against  an  exe- 
cutor or  administrator,  upon  a  claim 
which  has  been  exhibited  and  rejected, 
is  only  applicable  to  cases  where  the 
presentment    and   rejection   of    tho 
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claim  occurs  after  the  publication  of 
notice  requiring  creditors  to  present 
their  claims,  as  authorized  oy  the 
statute.  (Id.) 

12.  An  executor  or  administrator  cannot 
avail  himself  of  the  six  months  utat- 
uti-    of    limitations,    unless    he    has 
strictly  complied  with  the  statute  re- 
quiring him  to  obtain  an  order  of  the 
surrogate  for  the  publication  of  a  no- 
tice   to    creditors    to    present    their 
claims,  and  has  published  the  proper 
notice.     (Id.  \ 

13.  Money  deposited  by  one  as  executor, 
mav  be  Huedfor  and  recovered  by  him 
in  vis  own  right.  (Cheney  agt.  Beats, 
47  Barb.  523.) 

14.  An  administrator  appointed  to  ad- 
minister upon  the  assets  left  unad- 
ministered  on  the  death  of  the  execu- 
tor of  a  testator,  may  maintain  an  ac- 
tion   against    an   executor   of    such 
former  executor,  to  recover  the  as- 
sets.    (  Walton  agt.  Walton,  1Abb.  N. 
&428.) 

15.  It  makes  no  difference  whether  such 
assets  have  been  in  part  administered. 
(Id.) 

EXPERTS. 

1.  Farmers  and  residents  of  the  imme- 
diate neighborhood,   are   competent 
witnesses  to  fix  the  price  of  land  in 
their  neighborhood.     ( Robertson  agt. 
Knapp,  35^.  T.  R.  91.) 

2.  One  who  has  formerly  been  a  farmer, 
but  has  changed  his  occupation  to  that 
of  a  mechanic,  is,  nevertheless,  a  com- 
petent witness  to  testify  to  the  value 
of  land  in  "his  neighborhood.     (Id.) 

8.  Where  witnesses  are  called  to  give 
testimony  upon  questions  of  skill,  &c., 
reference  is  had  to  subjects  upon 
which  the  jury  are  supposed  to  have 
less  knowledge  than  the  witnesses. 
(Id.) 

4.  It  is  not  admissible  to  permit  a  med 
ical  witness  to  give  an  opinion  in  a 
case,  where  he  has  no  means  of  ascer- 
taining the  facts  in  respect  to  which 
his  opinion  is  asked.  (MiUard  agt 
Broicn,  35  N.  Y.  S.  297.) 

FALSE  IMPRISONMENT. 

1.  A  complaint  which  only  alleges,  in 
substance,  that  the  defendants  mali- 
ciouslv,  and  with  intent  to  injure  the 
plaintiff,  illegally  and  without  warrant, 
arrested,  and  by  force  compelled  her 
to  go  to  a  police  station,  and  there 


restrained  her  of  her  lili-rty.  merely 
states  a  cause  of  action  for  illegal  ar- 
rest or  false  imprisonment,  and  not 
one  for  malicious  prosecution.  (Burns 
agt.  £rben,  1  Robt.  555. ) 

,  In  such  action  the  question  of  prob- 
able cause  does  .not  arise.  If  the  ar- 
rest was  made  by  competont  authority, 
there  was  no  trespass ;  and  the  action 
would  not  lie  even  were  the  arrest  ma- 
liciously procured,  and  without  cause. 
(Per  MONELL,  J.)  (Id.) 

FENCES. 

L.  Where  two  persons  own  lands  ad- 
ioining,  and  tnere  is  a  division  fence 
between  them,  one  portion  of  which 
one  of  the  parties  is  bound  to  repair, 
and  the  other  portion  the  other  party 
is  bound  in  like  manner  to  keep  in  re~- 
pair,  and  the  cattle  of  one  of  them 
escape  from  his  field  through  the  di- 
vision fence,  into  the  field  of  the  other, 
by  reason  of  the  defect  or  insuffi- 
ciency of  that  portion  of  the  division 
fence  which  the  latter  is  bound  to 
keep  in  repair,  he  has  no  remedy ; 
and  if  the  cattle,  while  so  upon  his 
land,  do  him  a  damage,  it  is  danunim 
obsque  injuria.  ( Cowles  agt.  Balzer, 
47  Barb.  562.) 

FIRE  DEPARTMENT— NEW  YORK. 

1.  Under   the  acts  of  the    legislature 
passed  for  the  more  effectual  preven- 
tion of  fires  in  the  city  of  New  York, 
no  wooden  or  frame  building  within 
the  fire  limits  can  be  rawed,  enlarged 
or  built  upon,  except  only  that  brick 
front    frame    dwelling    houses    and 
wooden  dwelling  houses  may  be  raised, 
under  a  penally  of  $500.     ( Fire  De- 
partment agt.  Buhler,  ante,  378. ) 

2.  In  permitting  the  raising  of  dwelling 
houses,  the  acts  intended  that  such 
buildings  only  as  were  used  and  occu- 
pied as  dwelling  houses  at  the  time 
the  raising  took  place,  and  such  as 
were  in  good  faith  to  be  HO  used  and 
occupied,  should  come  within  the  ex- 
ceptions mentioned  in  the  acts.  Build- 
ings originally  erected  for  dwelling 
houses,  but    which    have    for  years 
ceased  to  be  used  and  occupied  for 
such  a  purpose,  do  not  come  within 
such  exceptions,  and  are  not  allowed 
to  be  raised.     (Id.) 

3.  This  penalty  of  $500  applies  to  every 
violator  of  the  acts,  whether  he  be 
the  owner  of  the  land  in  fee  or  be  the 
lessee  thereof,  or  has  a  qualified  or 
contingent  interest  therein  by  virtue 
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of  some    agreement  or  contract   in 
writing,  or  in  any  other  manner.  (Id.) 

FORECLOSURE  SUIT. 

1.  Persons  who  are  made  parties  to  a 
foreclosure  suit,  are  estopped  from 
disputing  the  title  acquired  by  a  pur- 
chaser of  the'  premises,  at  a  sale  un- 
der the  decree  of  foreclosure.  (  White 
agt.  Evans,  47  Barb.  179.) 

FOREIGN  COEPOEATION8. 

1.  Where  a  foreign  corporation,  by  its 
officers,  come  within  this  state,  it  be- 
comes subject  to  the  laws  of  the  state 
and  to  the  process  of  the  courts  ;  and 
where  such  a  corporation,  by  its  offi- 
cers, is  guilty  of  a  wrong,  or  commits 
a  trespass  within  the  state,  there  is 
no  rule  by  which  it  can  escape  the 
consequences  of  its  illegal   acts,  by 
setting  up  that  it  holds  its  existence 
under  a  foreign  government.     (Peo- 
ple agt.  The  Central  Railroad  of  New 
Jersey,  ante,  407.) 

2.  If  there  is  an  improper  service  of 
process  upon  a  foreign  corporation, 
the  remedy  is  by  motion.     (Id.) 

See  NAVIGABLE  WATERS. 

FOREIGN  LAWS. 

1.  Courts  are  not  at  liberty  to  indulge 
in  any  presumption  as  to  what  the 
legislation  of  another  state  or  coun- 
try has  boon,  or  what  statutes  it  may 
have  enacted.  They  will  not  presume 
that  the  statute  law  of  another  state 
is  the  same  as    that  of  their  own. 
(Per  WELLES,  J.)  ( White  agt.  Knapp, 
47  Barb.  549.) 

2.  Where  there  is  no  evidence  to  the 
contrary,  it  will  be  presumed  that  the 
common  law  is  in  force  in  each  of  the 
other  states  (except  possibly  Louisi- 
ana).   If    it    has    been    abrogated, 
changed  or  modified  by  a  statute  of 
another  state,  it  must  be  proved  either 
hi  the  way  provided  by  the  acts  of 
congress,  or  by  that  contained  in  sec- 
tion 426  of  the  Code.     (Id.) 

FORMER  ADJUDICATION. 

1.  In  an  action  upon  an  administrator's 
bond,  by  a  creditor  to  whom  it  has 
been  assigned  by  the  surrogate  to  en- 
able him  to  bring  such  action,  to  re- 
cover the  amount  of  the  surrogate's 
decree  for  the  payment,  by  the  ad- 
ministrator, of  the  plaintiff' s  demand, 
if  it  appear  that  the  supreme  court, 


on  an  appeal  from  the  surrogate's 
court,  have  made  an  order  or  judg- 
ment, in  terms  revorwng  the  decree 
in  queHtion,  thin  court  will  not  inquire 
whether  the  appeal  was  such  as  to 
bring  the  decree  up  for  review,  or 
whether  the  reversal  was  not  inadver- 
tent. Redress  against  any  error 
in  the  proceedings  of  the  supreme 
court  in  this  respect,  must  be  nought 
in  that  court.  (Ruthven  agt.  Patten, 
2  Abb.  N.  8. 121.) 

2.  The  decision  of  a  surrogate  on  a  con- 
test for  appointment  as  administrator, 
determining  in  favor  of  one  party  as 
being  next  of  kin,  is  not  conclusive 
as  an  adjudication  of  the  question  of 
next  of  kin  in  a  suit  in  equity  in  an- 
other court  between  the  same  parties 
for  an  accounting  and  distribution. 
(CaujoUe  agt.  Ferric,   2  Abb.  N.  S. 
3,  note,) 

3.  An  order  made  upon  petition,  in  a 
special  proceeding,  may  be  regarded 
as  res  adjudicata ;  and  the  petition 
cannot    be  reviewed  before  another 
judge.     (Limnaston's  Petition.  2  Abb. 
N.  S.  1.) 

FRAUD. 

1.  When  the  perpetrator  of  a  fraud  has 
used  a  small  amount  of  his  own  means 
as  one  of  the  instruments  with  which 
to  effect  his  purpose,   and  by  such 
means  has  secured  to  himself,  from 
his  victim,  a  larger  amount,  which  he 
is  unable  to  restore,   the  defrauded 
party  is  not  bound,  as  a  condition  pre- 
cedent to  his  right   to  disaffirm   and 
rescind  the  contract,  to  restore  what 
he  has  received,  on  his  part;  while  the 
perpetrator  of  the  fraud  is  holding  a 
larger  amount  of  his  ill-gotten  gains, 
secured  by  the  same  contract.  (Pearse 
agt.  Peths,  47  Barb.  276.) 

2.  Where  the  question  is  whether  a  sale 
of  goods  was  made  to  the  plaintiff,  by 
the   owners,   for  the  purpose  of  de- 
frauding their  creditors,  evidence  to 
show  that  about  the  time  of  the  sale, 
and  just  before  their  failure,  the  vend- 
ors employed   the  witness  to  carry 
goods  from  their  store  to  other  stores 
or  places  of  deposit,  for  the  purpose 
of  fraudulently  concealing  their  prop- 
erty from  their  creditors,  is  not  ad- 
missible, where  it  appears  that  the 
goods  were  turned  out  to  the  plaintiff 
in  payment  of  a  just  debt.     ((JLERKE, 
J.  dissented.)     (Brett  agt.  Catlin,  47 
Barb.  404.) 

3.  If  a  debt  is  an  honest  one,  debtors 
have  a  right  to  prefer  it,  and  pay  it 
by  the  appropriation  of  their  property; 
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and  the  validity  of  the  debt  cannot  be 
disproved  by  showing  the  existence 
of  an  intent  on  the  part  of  the  debt- 
ors to  defraud  other  creditors,  or  even 
by  proof  of  actual  fraud  in  respect  to 
the  latter.  (Id.) 

GIFT. 

1.  An  absolute  gift,  which  will  divest  the 
donor's  title,  requires  the  rennncia- 
tion-on  his  part,  and  the  acquisition 
on  the  part  of  the  donee,  of  all  the 
title  to,  and  interest  in,  the  subject 
of  the  gift.  (Irish  agt.  Suiting,  47 
Barb.  370.) 

GOLD. 

1.  Where  on  26th  May,  1846,  a  bond,  ac- 
companying a  mortgage,  was  executed 
in  the  penalty  of  $8.000,  conditioned 
to  pay  •'  hi  gold  and  silver  coin,  of  the 
standard  by  which  the  coins  of  the 
United  States  were  regulated  bv  the 
laws  existing  on  the  26th  day  of  May, 
1846,"   the  sum  of  $4,000,  in  three 
years  from  the  date  thereof,  with  in- 
terest at  the  rate,  of  seven  per  cent 
per  annum,  payable  semi-anuually  : 

2.  Held,  that  a  payment  made  on  the 
llth  of  December,  1865,of  $4,151.66, 
the  amount  then  due  on  the  bond  and 
mortgage,  in  legal  tender  notes,  sat- 
isfied the  bond  and  mortgage.    It  ap- 
pealing that  the  difference  in  value  at 
the  time  of  payment^  between  the  gold 
and  silver  coin  and  legal  tender  notes, 
•was  $2,000.     (Murray  agt.  Harrison, 
ante,  90.) 

GRANTEE. 

1.  A  conveyance  of  property  gives  to 
the  grantee  or  assignee  the  right  to 
file  a  bill  to  set  aside  a  previous  invalid 
conveyance  of  the  same  by  the  grantor. 
(Mctiahon  agt.  AUen,  *35  X.   Y.  R. 
403.) 

2.  H.  made  a  conveyance  to  A.  of  all  the 
lands,  tenements,  money  claims  and 
demands  belonging  to  him  as  devisee, 
legatee,  or  heir-at-law  of  his  mother. 
This  conveyance    was    obtained    by 
fraud,  and  in  violation  of  a  fiduciary 
relationship  existing  between  H.  and 
A.    H.  afterwards  made  a  general  as- 
signment to  M.  of  all  his  property,  for 
the  benefit  of  his  creditors  : 

3.  Held,  that  M.  could  file  a  bill  in  hifl 
own  name  to  set  aside  the  previous 
conveyance  by  H.  to  A.,  on  the  ground 
that  the  same  was  inequitably  and 
fraudulently  obtained : 


4.  Held,  also,  that  receiving  money  by 
A.  for  H.,  on  sales  of  real  estate,  and 
collecting  rents  by  A.,  as  agent  for  H., 
and  his  acting  as  agent  of  the  execu- 
tor of  the  mother's  estate,  who  waa 
also  trustee  of  personal  property  to 
be  invested  for  the  benefit  of  H.,  cre- 
ated a  fiduciary  relationship  between 
A.  and  H.  (Id.) 

GUARDIAN  AD  LITEM. 

1.  After  an  answer  has  been  put  in  by  a 
guardian  ad  litem,  and  judgment  en- 
tered, the  regularity  of  the  service  of" 
the  order  for  his  appointment  cannot 
be  questioned.  (Barnard  agt.  Uey- 
drick,  2  Abb.  N.  S.  47.) 

HABEAS  CORPUS. 

1.  Under  the  acts  of  congress  of  Febru- 
ary 13,  1862,  and  March  3,  1865,  the 
oath  of  a  soldier,  on  enlisting,  that 
his  age  is  above  eighteen  years,  makes 
the  enlistment  binding  and  valid,  and 
the  officers  of  the  government  and 
the    courts,   have  no  power  to  dis- 
charge,   in    such    a  case,   upon  the 
ground  that  the  soldier  was  under 
age,  and  had  enlisted  without  con- 
eent  of  parent  or  guardian.     (Reilly's 
Case,  2  Abb.  N.  S.  336.) 

2.  Nor  does  it  affect  the  validity  of  the 
enlistment  in  such  a  case,  that  the 
recruit  was,  at  the  time,   an  inden- 
tured apprentice.     (Id.) 

HIGHWAY. 

1.  The  whole  question  of  compensation 
as  to  the  plaintiff,  in  such  a  case,  de- 
pends upon  the  existence  of  a  right 
of  way  over  the  premises  in  question; 
and  evidence  was  properly  taken  be- 
fore the    commissioners,    to   enable 
them  to  determine  the  fact  as  to  the 
existence  of  such  right  of  way.    If 
the  evidence  was  conflicting,  the  find- 
ing of  the  commissioners,   after  con- 
firmation   by    the    common  council, 
would  be  final  and  conclusive  upon 
all  .the  parties.      (Per  MOBGAN,  J.) 
(Baldwin  agt    City  of  Buffalo,  85  N. 
Y.  R.  376.) 

2.  To  sustain  the  jurisdiction  of  a  court 
of  equity  to  interfere  in  such  a  case 
by  injunction,  it  must  appear  that 
the  invalidity  of  the  award  rests  upon 
extrinsic  evidence,  and  not  upon  evi- 
dence which  was  properly  before  the 
commissioners,  and  upon  which  their 
award  was  made.     (Per  MOBQAN,  J.) 
(Id.) 
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8.  It  seems,  however,  that  this  court 
will  not  interfere  with  the  exercise  of 
such  a  jurisdiction  by  the  sniu-oiiie 

I     court,  except  in  a  very  ulcar  case.  ( Id. ) 

4.  The  locus  in  quo  having  beeu  reserved 
by  the  Holland  Land  Company  for  a 
public  highway  in  their  deeds  of  cou- 
veyanco  to  the  plaintiff's    grantors, 
and  there  being  no  evidence  of  an  ad- 
verse possession  for  a  period  of  twenty 
years : 

5.  Held,  that  the  plaintiff  was  not  enti- 
tled to  compensation,    although   he 
was  in  possession,  claiming  adversely, 
at  the  time  of  the  commencement  of 
the  proceedings  by  the  common  coun- 
cil  to  open  the  road  in  question.  (Id.) 

6.  Where  the  grantor  bounded  his  grantee 
"  by  a  road  one  chain  wide,"  as  laid 
out  upon  a  map  which  included  the 
premises  in  question : 

7.  Held,  that  although  this  form  of  con- 
veyance might  convey  the  fee  to  the 
center,  it  conceded  the  right  of  the 
public  to  use  it  as  a  public  highway. 
(Id.) 

8.  The  Holland  Land  Company  having 
reserved  and  dedicated  the  premises 
for  a  public  highway,  in  their  deeds  of 
conveyance  to  the  plaintiff's  grantors, 
the  public  may  accept  the  dedication, 
and  open  the  road  at  any  time  before 
such  dedication  is  revoked.     (Id.) 


HUSBAND  AND  WIFE. 

1.  Under  the  statutes  relating  to  mar- 
ried women,  the  common  law  rule 
that  a  wife  cannot  take  by  gift  from 
her  husband,  is  abrogated.     (Rawson 
agt.    Pennsylvania   Railroad   Co.    2 
Abb.  N.  S.  220.) 

2.  Honoe  a  married  woman  may  main- 
tain an  action  for  the  loss,  by  the  iieg- 
ligence  of  the  defendants,  of  apparel 
and  jewelry,  which  were  a  gift  to  her, 
whether   from  her  husband  or  any 
other  person.     (Id.) 

3.  An  action  lies  against  a  married  wo- 
man, carrying  on  business  in  her  own 
behalf,  to  recover  damages  for  inju- 
ries sustained  by  the  negligence  of 
her  servant.  (Gillies  agt.  Lent,  2  Abb. 
N.  S.  455.) 

4.  The  plaintiff  alleged  in  his  complaint 
that   the    defendant  contrived,    and 
with  a  wicked  intent  planned  and  un- 
dertook to  deprive  the  plaintiff  of  the 
society,  affections,  aid  and  assistance 
of  his  wife,  and  with  such  intent  did, 
by  means  of  false  insinuations  against 
the  plaintiff,  and  by  other  insidious 


wiles,  so  prejudice  and  poison  her 
mind  against  the  plaintiff,  and  so  far 
alienate  her  affections  from  him,  as  to 
induce  her  to  desire  and  seek  to  ob- 
tain a  divorce  or  separation  from  him; 
that  the  defendant  counselled,  ad- 
vised, aided  and  assisted  the  wife  in 
efforts  to  procure  the  commencement 
of  proceedings  therefor;  and  that  he 
did,  by  the  means  aforesaid,  so  far 
prejudice  and  poison  the  mind  of  the 
wile  against  nor  husband,  and  so  far 
alienate  her  affections  from  him,  as  to 
persuade  and  induce  her  to  refuse  to 
recognize  or  receive  the  plaintiff  as 
her  husband ;  and  that  snc,  acting 
under  such  advice  and  influence,  did 
refuse  to  recognize  or  receive  the 
plaintiff  as  her  husband,  or  to  live 
with  him  as  bis  wife ;  whereby  the 
plaintiff  had  wholly  lost  and  been  de- 
prived of,  the  comfort,  fellowship,  so- 
ciety, aid  and  assistance  of  his  wife, 
in  his  domestic  affairs  : 

5.  Held,  on  demurrer,  that  the  conse- 
quences alleged,  were  legally  the  di- 
rect and  natural  result  ot  the  defend- 
ant's acts,  necessarily  to  be  deduced 
from  the  facts  alleged,  and  admitted 
by  the  demurrer:  and  that  when 
caused,  as  charged  in  the  complaint, 
they  were  tho  subject  of  an  action, 
and  a  ground  of  damage ;  although 
there  was  no  actual  phyisical  absence 
or  separation  of  the  wife  from  her 
husband.  (Heermance  agt.  James, 
47  Barb.  120.) 

C.  The  term  "  any  other  witnesses,"  in 
the  section  of  the  Code  which  pro- 
vides that  a  party  may  be  examined 
as  a  witness  on  his  own  behalf,  or  in 
behalf  of  any  party,  in  the  same  man- 
ner, &c.,  as  any  other  witnesses,  must 
be  understood  to  mean,  any  other 
witness  subject  to  the  same  disabili- 
ties, or  standing  in  the  same  relations 
to  the  parties  or  the  subject  matter. 
(Biverumrgh  agt.  lliceiiburgh,  47 
Barb.  419.) 

7.  It  was  not  intended  to  remove  exist" 
ing  disqualifications,  or  to  make  a  per" 
son  a  witness  because  he  is  a  partyi 
who  would  otherwise  be  incompetent. 
(Id.) 

8.  In  an  action  by  a  husband  against 
his  wife,  for  a  divorce  on  the  ground 
of  adultery,  the  wife  is  not  a  compe- 
tent witness  in  her  own  behalf  (BAL- 
COM,  J.  dissented.)    (Id.) 

9.  Where  one  draws  a  bill  of  exchange 
payable  to  the  order  of  his  wife,  her 
indorsement  of  the  bill  gives  the  in- 
dorsee a  title  which  enables  .him  to 
recover  upon  it  against  the  acceptor. 
The  validity  of  the  indorsement  does 
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not  depend  upon  a  question  of  con- 
tract or  obligation,  as  between  the 
hiihl.iind  and  wife  ;  but  by  hia  direct- 
ing the  bill  to  be  paid  to  her  order, 
she  in  made  his  agent  to  receive  the 
monev,  with  necessary  authority  to 
transfer  the  bill.  ( The  Lee  Bank  agt. 
Kalter.ee,  I  Robt.  1.) 

10.  In  an  action  by  the  husband  against 
a  railroad  company  for  damages  sus- 
tained from  injuries  inflicted  upon  the 
wife  of  the  plaintiff,  &c.,  expressions 
of  pain  and  suffering,  made  by  the 
•wife  to  the  physicians,  when  they  were 
examining  her  for  the    purpose    of 
learning  ner  physical  condition,  are 
admissible    as  evidence.      (Matteson 
agt.  Neto  York  Central  Railroad  Co. 
35  N.  Y.  R.  487.) 

11.  So,  likewise,  declarations  as  to  her 
health,  made  by  the  wife  to  a  neigh- 
bor, shortly  after  the  injury,  are  ad- 
missible, especially  when  called  out 
by  the  defendant  on  cross-examina- 
tion.   (Id.) 

12.  The  opinions  of  physicians  as  to  the 
nature  of  the  affliction  complained  of, 
its  cause,  and  the  probability  of  its  cu- 
rability, are  admissible  upon  the  facts 
of  the  case,  as  proved  by  other  wit- 
nesses on  the  trial.     (Id.) 

13.  Where  the  husband  permits,  without 
objection,  his  wife  to  nold  herself  out 
before  the  world  as  transacting  busi- 
ness on  her  sole  and  separate  account, 
although  he  may  advance  money  to 
her  in  her  business,  the  title  to  prop- 
erty purchased  therewith,  as  against 
the  husband,  vests  in  the  wife.  (Sam- 
mis  agt.  McLawjhlin,  35  N.  Y.  R.  647.) 

14.  The  wife  kept  a  boarding  house,  and 
lived  separate  and  apart  from  her  hus- 
band for  several  years,  and  carried  on 
the  business  in  her  own  name;  she 
mortgaged   her  furniture  to  secure 
payment  for  a  part  of  the  same  ;  fail- 
ing to  pay  the  mortgage,  the  property 
passed  into  the  hands  of  the  mort- 
gagee ;    the  husband  replevied    the 
property,  claiming  that  it  was  pur- 
chased wich  his  money,  or  money  he 
had  furnished  the  wife  : 

15.  Held,  that  having  permitted  the  wife 
to  transact  business  in  her  own  name, 
aud  to  deal  with  the  property  as  her 
own,  the  husband  was  estopped  from 
setting  up  any  claim  to  the    same 
against  the  mortgagee  of  the  wife. 
(Id.) 

IMPRISONED  DEBTORS. 

1.  A    person    charged     in     execution, 
though  allowed  to  go  upon  the  limits, 


is  a  prisoner,  within  the  statute  au- 
thorizing prisoners  to  apply  for  a  dis- 
charge. (Coman  agt.  Storm.  1  Robt. 
705.) 

INDICTMENT. 

1.  It  is  not  a  valid  objection  to  an  in- 
dictment that  it  recites  the   wrong 
year    in    which    the    statute,    under 
which  the  defendant  was  indicted,  was 
passed  by  the  legislature.      (People 
agt.  Reed,  47  Barb.  253.) 

2.  An  indictment  alleged,    or  recited, 
that  the  act  was  passed  April  12, 1861. 
It  was  in  fact  passed  on  that  day  and 
year,  but  was  repealed  the  next  year. 
It  was  re-enacted  May  5,  1863,  by  a 
provision  declaring  that  "  all  the  pro- 
visions" of  that  chapter  "are  hereby 
re-enacted  and  declared  to  be  in  full 
force  from  and  after  the  passage  of 
this  act."  The  statute  thus  re-enacted 
was  chapter  173,  of  the  laws  of  1861, 
containing  six  sections.    The  offense 
was  committed  after  the  re-enactment 
in  1863,  and  while  the  act  was  in  force: 

3.  Held,  that  this  was  not  a  variance 
fatal  to  the  indictment.     (Id.) 

4.  A  material  variance  in  such  a  case, 
is  where  some  material  provision  of 
the  statute  is  misrecited.     (Id.) 

5.  It  is  wholly  immaterial   when    the 
statute  was  enacted  by  the  legisla- 
ture, and  became  a  law,  provided  it 
was  in  force  when  the  offense  charged 
in    the   indictment   was  committed. 
(Id.) 

INFANTS. 

1.  In  an  action  against  the  executors 
and  infant  devisees,  as  owners  of  real 
property,  for  damages  by  reason  of  an 
injury  caused  by  negligence,  in  an 
overflow  of  water  from  a  basin  or  fix- 
ture constructed  in  the  building,  the 
executors  are  not  liable  where  they 
took  no  estate  in  the  lands,  their  au- 
thority being  a  mere  naked  power  to 
receive  the  rents,  determinable  at  any 
time,  upon  the  appointment  of  guar- 
dians for  the  infant  devisees  ;   they 
neither  having  placed  the  fixture  in 
the  building,  nor  maintained  it  there; 
neither  had  they  any  active  or  passive 
agency  in  producing  or  contributing 
to  the  injury.     (Rollins  agt.  Mount, 
ante,  24. ) 

2.  The  infant  devisees  were  not  respon- 
sible by  reason  of  any  negligence  by 
them  personally,   or  "having    caused 
the  injury  by  their  direction  or.  au« 
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thority — no    such    facts    appearing. 
(Id.) 

3.  An  infant  is  incapable  in  law  of  ap- 
pointing an  agent.     He  cannot  ap- 
point an    attorney;    nor    sue  or  be 
sued,  except  by  next  friend  or  guar- 
dian.    He  is  not  liable   on  contract, 
and  generally  has  no  legal  capacity  to 
act  for  himself.     (Id.) 

4.  But  such  legal  incapacity  does  not 
exempt  him  from  the  consequences 
of  his  tortious  acts.     In  respect  to 
those,  he  is  held  responsible,  if  doli 
capax,  when  the  wrong  is  done.     But 
such  tortious  acts  must  be  committed 
by  the  infant  himself,  or  under  his  im- 
mediate view,  or  by  his  direction  or 
authority.      Being  incapable  of   ap- 
pointing an  agent  or  servant,  he  can- 
not delegate  powers  to  another,  nor 
can  he  guarantee  or  insure  the  fidel- 
ity, care  or  skill  of  another.     (Id. ) 

5.  In  the  case  of  infants,  the  principles 
of  respondeat   superior,  of   principal 
and  agent,  and  master  and  servant, 
cannot  be  applied.     (Id.) 

6.  A  contract  upon  which  an  infant  is 
not  liable,  cannot  be  turned  into  a 
tort  for  the  purpose  of  charging  him. 
(Id.) 

7.  Infant  devisees  can  neither  appoint 
an  agent  of  the  estate,  or  a  janitor  of 
a  building  thereon  ;  and  if  such  ap- 
pointments were  made,  it  would  im- 
pose no  liability  upon  such  devisees 
for  any  negligent  act  of  the  employees. 
(Id.) 

8.  Where  the  occupant  of  an  office  in  a 
building,   has  no    conditions  in  his 
lease  that  he  shall  employ  such  jani- 
tor or  persons  as  the  landlord  may  se- 
lect for  the  whole  building,  for  the 
purposes  of  cleaning  and  keeping  his 
office  in  order,  and  making  fires,  and 
euch  persons  are  employed  by  the  oc- 
cupant for   such    purpose,    and   for 
which  he  pays  them,  they  become  his 
agents  and  servants,  and  for  any  in- 
jurious  acts  to  others,   arising  from 
their  negligence  while  thus  employed, 
the  landlord  is  not  liable.     (Id.) 

INJUNCTION. 

1.  In  actions  to  oust  persons  exercising 
the  duties  of  public  officers  under  a 
claim  of  right,  a  temporary  injunction 
restraining  them  from  exercising  the 
duties  of  the  office,  pending  the  liti- 
gation, should  not  be  granted.   (Peo- 
ple agt.  Maltier,  2  466.  N.  S.  289.) 

2.  The  same  reasons  which  forbid  the 
issuing  of   an  injunction  in  such  a 


case,  apply  in  the  case  of  a  litigation 
as  to  officers  of  corporations,  such  as 
the  trustees  of  a  state  asylum.  (Id.) 

3.  An  injunction  may  be  issued  to  re- 
strain a  municipal  corporation  from 
entering  into  a  contract  which  is  be- 

.  yond  their  legal  powers.  (PuKman 
agt.  Mayor,  &c.  of  New  York.  2  Abb. 
N.  S.  29.) 

4.  An  injunction  will  not  be  issued  to 
restrain  a  landlord  from  taking  sum- 
mary proceedings   to   dispossess  his 
tenant,  where  the  grounds  on  which 
it  is  sought,  do  not  raise  any  question 
which  may  not  properly  be  inquired 
into  by  the  magistrate  before  whom 
the  proceedings  are  taken.      (Beait 
agt.  Peltingia,  2  Abb.  N.  8.  58.) 

5.  An  action  for  'an  injunction  will  not 
lie  to  restrain  the  collection  of  a  tax 
upon    an  illegal    assessment.      (Ttie 
Mutual  Benefit   Life    Insurance    Co. 
agt.  T7<e  Supervisors  of  New  York.  2 
Abb.  N.  S.  233.) 

6.  The  remedy  is  to  review  and  correct 
the  assessment  by  certiorari,  or  to 
strike  it  from  the  roll  by  mandamus, 
(Id.) 

7.  The   case  of    Tfie  People   agt.  The 
New  England  Mutual  Life  Insurance 
Co.  (26  'N.  Y.  303),  is  not  an  author- 
ity for  sustaining  such  an  action,  for 
the  objection  was  not  raised  in  that 
case.    (Id. ) 

8.  A  covenant  not  to  erect  a   "build- 
ing" within. a  certain  distance  from 
a  boundary  line,  may  be  held,  on  ev- 
idence of   the  circumstances    under 
which  the  covenant  was  made,  to  pre- 
clude the  covenantor  from  erecting  a 
fence,  which  would  have  the  same  ef- 
fect in  respect  to  shutting  off  light 
and  air ;  and  an  injunction  may  be 
granted    to  restrain  the  covenantor 
from  erecting  such  a  fence.     (  WrigJit 
agt.  Evans,m  2  Abb.  N.  S.  308. ) 

9.  A  court  of  equity  will  not  grant  an 
injunction  to  restrain  the  construction 
of  a  public  work,  such  as  a  railroad, 
made  under  authority  of  an  act  of  the 
legislature,  on  the  ground  that  the 
plaintiff  will  sustain  indirect  or  con- 
sequential damages  by  the  construct- 
ion, where  his  property  is  not   taken 
or  appropriated.    (Barnes  agt.  South- 
side  K.  A  Co.  2  Abb.  N.  S.  415.) 

10.  Under  the  charter  of  the  Hudson 
River  Railroad  Company   (Laws   of 
1846,  272),  which  authorizes  the  com- 
pany to  construct  a  road  with  such 
branches  for  depots  and  station  ac- 
commodations as  may  be  required, 
and  by  a  subsequent  provision  de- 
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clares  that  the  road  in  tbo  city  of  New 
YI  >rk  may  bo  located  on  or  westerly 
of  Eighth  avenue  or  Hudson  street, 
but  shall  not  infringe  011  the  privileges 
of  the  Harlem  railroad  by  running 
nearer  to  it  than  the  Eighth  avenue 
and  Hudson  street,  the  company  are 
not  entitled  to  continue  the  road  or 
ran  a  branch  from  the  end  of  Hud-' 
son  street  turning  easterly  to  Broad- 
way. (People  agt.  Hudson  River  It. 
B.  do.  2  Abb.  N.S.  249.) 

11.  An  injunction  lies  to  prevent  such 
an  extension  of  the  track.     (Id.) 

12.  It  is  enough  to  support  an  injunc- 
tion against  several  persons,  that  par- 
ticular acts  of  fraud,  kindred  in  char- 
acter,   are    charged    against    them. 
(MatseU  agt.  Flanagan,  2  Abb.  N.  S. 
459.) 

INSOLVENCY. 

1.  An  unliquidated  claim  for  damages, 
arising  out  of  a  tortious  act,  is  not  to 
be  regarded  as  a  debt  within  the  pro- 
vision of  the  statutes  authorizing  the 
discharge  of  insolvent  debtors.  ( Zinn 
agt,  Rittennan,  2  Abb.  N.  S.  261.) 

INSOLVENT  DEBTORS. 

1.  In  proceedings  for  the  discharge  of 
an  insolvent  from  his  debts,  under  2d 
Revised  Statutes,  35,  the  omission  of 
a  petitioning  creditor  to  relinquish  a 
security  held  by  him,  does  not  affect 
the   jurisdiction  of   the  officer,   nor 
avoid  the  discharge,  even  though  his 
petition  discloses  the  existence  of  such 
security.     (Soule  agt.  -Chase,  1  Eobt. 
222.)     ' 

2.  Nor  is  proof  of  publication  of  notice 
of  the  order  to    creditors    to    show 
cause,  essential  to  give  jurisdiction. 
A  discharge  which  recites  due  publi- 
cation, and  that  due  proof  thereof 
was  presented,  is  not  invalidated  by 
defects  in  the  notice,  its  publication, 
or  the  proof  thereof,  on  file.     (Id.) 

3.  The  statute  does  not  require  publi- 
cation for  a  certain  length  of  time, 
but  a  cei  tain  number  of  consecutive 
publications  (10)  within  a  period  of  a 
like    number    of    successive    weeks, 
there  being  one  in  each  week,  the 
commencement  of  which  period  is  to 
be  determined  by  the  first  publica- 
tion.    (Id.) 

4.  Proof  that  a  notice  was  "published 
in  the  New  York  Day  Book,"  which 
was  an  evening  newspaper,  is  suffi- 
cient to  show  compliance  with  an  or- 
der that  it  be  published  in  "  the  news- 


paper printed  in  the  city  of  New  York, 
entitled  '  the  Evening  Day  Book,' " 
in  the  absence  of  any  evidence  of  the 
existence  of  two  papers  with  the  title 
of  Day  Book.  (Id.) 

The  published  notice  of  an  order  to 
creditors  to  show  cause,  stating  that 
the  proceeding  is  for  the  discharge 
of  an  insolvent  from  his  debts,  need 
not  specify  the  particular  statute  un- 
der which  it  is  had.  Adding  a  defect- 
ive reference  to  the  statute,  does  not 
vitiate  it.  (Id.) 

Proof  of  publication  of  such  notice 
is  not  limited  by  the  statute  to  an  affi- 
davit of  the  printer  or  the  clerk,  or 
foreman  of  the  printer.  Such  an  affi- 
davit merely  enables  the  insolvent  to 
perpetuate  the  evidence  of  notice  by 
filing  it.  (Id.) 

1.  The  petitions  and  schedules  of  an  in- 
solvent debtor,  need  not  state  the 
grouuds  of  the  demands  of  creditors, 
with  the  same  particularity  as  is  re- 
quired in  a  statement  for  a  judgment 
by  confession.  It  seems,  that  want  of 
sufficient  particularity  does  not  affect 
the  jurisdiction  of  the  officer.  (Id.) 

8.  "Where  a  discharge  recites  all  the  re- 
quired jurisdictional  facts  and  pro- 
ceedings, a  county  clerk's  certificate, 
that  certain  papers  which  are  techni- 
cally insufficient  to  show  jurisdiction, 
are  all  that  have  been  filed  with  him 
in  the  proceeding,  is  not,  by  itself, 
sufficient  to  disprove  such   recitals. 
(Id.) 

9.  Whether  a  name  in  the  list  of  credit- 
ors variant  from  that  of  the  plaintiffs 
was  intended  to  designate  them  ;  and 
whether  then"  names  were  omitted, 
and  if  so,  whether  such  omission  was 
fraudulent :  held  in  this  case,  properly 
submitted  to  the  jury.     (Id.) 

10.  An  insolvent's  discharge,   granted 
under  the  laws  of  this  state,  is  a  good 
defense  to  an  action  on  a  judgment 
recovered  here,  in  the  absence  of  any 
evidence  as  to  where  the  contract  was 
made  on  which  the   judgment   was 
recovered.    Evidence  merely  that  the 
creditor  was  a  non-resident,  is  not 
material.     (Id.) 

INSPECTION  OF  ARTICLES 

1.  The  court  has  no  power,  on  motion, 
to  compel  a  party  to  an  action,  to  sub- 
mit articles  which  are  the  subject 
thereof,  and  are  neither  books,  docu- 
ments, nor  evidence  of  themselves, 
to  be  inspected  by  third  persons,  in 
order  to  enable  them  thereby  to  qual- 
ify themselves  to  testify  as  experts  in 
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the  action,  for  the  party  applying,  as 
to  the  mere  quality  of  such  articles. 
(Ansen  agt.  Tuska,  1  Robt.  663.) 

INSURANCE. 

1.  Where  the  plaintiffs,   an   insurance 
company,  bring  an  action  to  recover 
damages  for  an  injury  to  a  cargo  of 
grain  on  board  of  a  vessel,  caused  by 
the  negligence  of  the  defendants  as 
common    carriers,   and    claim    such 
damages  by  a  title  derived  from  the 
consignees  of  the  cargo,  acquired  be- 
fore the  commencement  of  the  action 
— they  having  insured  the  cargo  on 
its  voyage  under  an  open  policy — any 
settlement  made  by  the  defend  ante 
with  the  consignees  for  such  claim, 
unless  such  defendants  had  no  notice 
of  such  assignment  to  the  plaintiffs, 
would  not  prevent  a  recovery  by  the 
plaintiffs.     (Home  Insurance  Co.  agt. 

Western  Transportation  Co.  ante,  102.) 

2.  Also,  if  the  plaintiffs  had  a  right,  in 
equity  to  such  assignment,  before  such 
settlement,  and  the  defendants  knew 
the  facts  out  of  which  such  equitable 
rights  arose,  a  settlement  made  in 
fraud  of  such  right  would  be  void. 
(Id.) 

3.  It  appears  to  be  well  settled  in  this 
state  and  in  MaHaachusetts,  that  where 
an  owner  of  goods  insured,  and  dam- 
aged by  p  erils  insured  against,  aban- 
dons all  spes  reouperandi  to  the  un- 
derwriter, the  latter,  on  paying  the 
loss,  is  entitled  to  be  subrogated  to 
all  the  rights  of  the  insured,  to  re- 
cover against  third  parties  who  caused 
the  damage,  by  neglect  or  otherwise. 
(Id.) 

4.  A  common  carrier  is  an  insurer  as 
well  as  the  underwriter,  and  his  rights 
seem  to  depend  entirely  on  the  action 
of  the  owner,  who  may,  by  previous 
agreement,  give  either  the  preference, 
in  having  a  claim  against  the  other, 
in  case  of  a  loss.     (Id.) 

5.  It  seems,  that  the  payment  by  the 
plaintiffs   (un  derwriters)  of  the  loss 
alone,    particularly    as    a   total    one 
of   the  grain  damaged,  entitled  the 
plaintiffs    to   be    subrogated  to    the 
rights  of  the  consignees,  so  far  as  such 
loss  was  concerned.     (Id.) 

6.  The  general  term  of  the  supreme 
court  in  this  case  (29  Huw.  71)  held, 
that :    "  Where  a  policy  of  insurance 
on  chattels  contains  a  clause  that,  '  in 
case  of  any  sale,  transfer  or  change 
of  title  in  the  property  insured,  such 
insurance  shall  be  void,  and  cease.' 
The  execution  of  a  chattel  mortgage 


on  the  property  by  the  insured,  to  a 
third  person,  without  notice  to  the  in- 
surance company,  or  their  assent  ob- 
tained, avoids  the  policy.  And  that 
the  sale  of  the  mortgaged  property, 
under  the  power  contained  in  the 
mortgage,  to  the  mortgagee,  and  pos- 
session by  him  without  notice  to  the 
insurer,  avoids  the  policy.  Where 
the  insured  has  no  interest  in  the 
property  at  the  time  of  the  lose,  the 
policy  is  void,  although  the  loss  is  by 
the  terms  of  the  policy  made  payable 
to  a  third  person  having  an  interest 
in  the  property."  ( TaUman  agt.  Tfie 
Atlantic  Fire  and  Marine  Insurance 
Co.  ante,  400.) 

7.  The  court  of  appeals  decide,  that  the 
chattel  mortgage  given  by  the  insured 
was    notified  to  tha  insurance  com- 
pany's agent,  and  duly  acknowledged; 

8.  That  the  subsequent  foreclosure  and 
sale    of  the  mortgage,   without  the 
knowledge  or  assent  of  the   person 
holding  the  policy  of  insurance,  did 
not  impair  or  affect  the  rights  of  the 
latter  under  his  contract  of  insurance 
with  the  insurance  company  ; 

9.  That  the  original  insurers  having  al- 
lowed the  policv  to  expire,  so  far  as 
related  to  any  'interest  they  might 
have  in  it,  it  was  renewed  by  the  per- 
son holding  the  policy  to  "cover  hia 
interest  either  as  owner  or  mortgagee, 
and  for  which  he  paid  the  premium  ; 
and  that  the  insurance  company,  by 
taking   this  premium,   assumed   the 
risk,  and  were  liable  for  the  loss  there- 
under.    (Id.) 

10.  The  relation  between  a  mutual  in- 
rance  company  and  its  members  does 
not  permit  a  relaxation  between  them, 
of  the  rule  requiring  strict  perform- 
ance of  conditions  precedent.  ( O'Beily 
agt.  Mutual  Life  Insurance  Co.  2  Abb. 
N.S.  167.) 

11.  Insurers  cannot  defeat  an  action  on 
a  policy  of  insurance  issued  by  them, 
by  the  objection  that  a  magistrate's 
certificate  required  thereby  was  never 
served  on  them,   after  they  had  re- 
ceived and  examined  other  proofs  of 
loss  presented  by  the  insured,  and 
stated  in  answer  to  subsequent  inqui- 
ries on  his  part  whether  there  were 
any  further  proofs  that  he  could  show, 
or  anything  further  was  wanted  of 
him,  that  there  was  not,  and  offered 
to  compromise  the  claim,  without  any 
objection  to  the  proofs.  (  Van  Deusen 
agt.  Charier  Oak  Fire  and  Marine  In- 
surance Co.  1  Robt.  55. ) 

12.  When  a  motion  to  dismiss  the  com- 
plaint in  such  case  at  the  trial,  placed 
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solely  upon  the  ground  that  the  pa- 
])i-i>  served  on  the  defendants  wciv 
not  in  compliance  with  the  terms  of 
the  policy  is  denied,  no  objection  can 
be  rawed  on  appeal  by  the  insurers 
against  such  denial,  that  the  PITS,  m 
on  whom  a  magistrate's  certificate  re- 
quired by  the  policy  was  served,  was 
not  the  authorized  agent  of  the  de- 
fendants to  receive  It.  (Id,) 

13  A  chattel  mortgage  given  upon 
goods  covered  by  a  policy  of  insurance 
upon  a  stock  of  merchandize,  inclu- 
ding goods  sold  but  not  delivered, 
without  parting  with  their  possession 
or  the  right  of  possession  thereto, 
will  not  avoid  such  policy,  although 
one  of  its  printed  conditions  provides 
that  "  in  case  of  any  transfer  or  ter- 
mination of  the  interest  of  the  insured 
in  the  property,  by  sale  or  otherwise, 
*  *  *  the  policy  shall  be  void  ;  and 
that  in  case  of  any  sale,  alienation, 
transfer  or  change  of  title  in  the  prop- 
erty insured,  *  *  *  or  of  any  in- 
dividual interest  therein,  such  insu- 
rance shall  be  void  ;  and  the  entry  of 
the  foreclosure  of  a  mortgage,  or  the 
levy  of  an  execution,  or  an  assignment 
for*  the  benefit  of  creditors,  snail  be 
deemed  an  alienation  of  the  property." 
The  meaning  of  the  words  "  sale,  al- 
ienation or  transfer,"  in  such  condi- 
tion is  to  be  confined  to  acts  which 
absolutely  divest  the  title  of  the  in- 
sured. (Id.) 

14.  A  policy  of  insurance  .in  favor  of  a 
firm,  containing  a  clause  declaring  it 
to  be  void  in  case  of  "  a  sale  "  of  the 
property  insured,  without  the  consent 
of  the  insurers,  is  not  annulled  by  a 
release  bv  one  partner,  of  all  his  in- 
terest to'the  others.     (BAEBOUB,  J. 
dissented.)     (Ho/man  agt.  The 
Fire  Insurance  Co.  1  Bobt.  501.) 

15.  The  cases  of  TUIou  agt.  Kingston 
Mu.  Ins.  Co.  (7  Barb.  70),  and  Wilson 
agt.  Gevesee  Mu.  Ins.  Co.  (16  Id.  511), 
upon  this  point  approved.     (Id.) 

16.  Upon  a  loss  after  such  release,  the 
partners  to  whom   the   release  was 
given,  can  recover  in  their  own  names, 
the  whole  loss  under  the  policy,  in- 
cluding not  only  the  interest  released, 
but  also  any  loss  to  goods  bought  by 
them  after  the  release,  coming  within 
the  description  in  the  policy.    (Id.) 

17.  Where  the  policy  declares  that  the 
value  of  the  property  shall  be  deemec 
what  it  may  cost  at  the  time  of  the 
fire  to  replace  it,  although  it  also  re- 
quires the  preliminary  proofs  to  stat 
ftie  actual  cost  of  the  articles,  the  in 
sured  are  not  barred  by  their  state- 


ment in  such  proofs  of  the  actual  coat, 
from  claiming  that  the  value  was  a 
greater  sum.  (Id.) 

.8.  If  tin-  Broils  were  those  which  the 
insured  dealt  in  at  wholesale,  or  man- 
ufactured, the  price  for  which  similar 
goods  were  generally  sold  by  whole- 
sale dealers  or  manufactuers,  may  be 
considered  by  the  jury  in  estimating 
such  value.  (Id.) 

.9.  The  failure  of  the  insured  to  specify 
any  of  the  goods  "  with  particularity," 
in  their  proofs  of  loss,  if  caused 'by 
their  inability  to  do  so,  in  consequence 
of  the  total  destruction  thereof,  does 
not  preclude  them  from  recovering 
for  such  goods.  (Id.) 

20.  The  usual  clause  in  a  policy  that 
upon  the  happening  of  a  fire,  the  in- 
sured shall  use  all  reasonable  means 
for  "  the  protection  "  of  the  property, 
does  not  require  them  to  use  means 
to  restore  it  to  its  condition  before 
the  fire,  but  only  to  take  the  ne •<• 
steps  to  prevent  its  final  destruction 
or  further  deterioration,  and  to  put 
it  in  a  condition  to  be  examined.  (Id.) 

21.  Thus,   where  a  large  part  of  the 
goods  were  shirts,  bosoms  and  collars, 
most  of  which  were  injured  only  by 
water  or  by  handling  : 

22.  Held,  that  the    insured    were  not 
bound  to  have  them  relaundried.  (Id.) 

23.  Although  by  the  printed  terms  of 
the  policy,  it  is  stated  that  no  policy 
will  be  considered  binding  until  the 
premium  is  paid,  yet  the  agent  may 
waive  such  condition,  and  give  a  short 
credit.     (Bochen  agt.   Wiuiainstmrgh 
Insurance  Co.  35  a.  Y.  JR.  131.) 

24.  The  delivery  of  a  policy,  without 
requiring  payment,  raises  a  presump- 
tion that  a  short  credit  is  intended. 
(Id.) 

25. '  Where  it  is  to  be  inferred,  from  the 
facts  of  the  case,  that  a  credit  is  in- 
tended, the  policy  will  be  valid, 
though  the  premium  has  not  been 
paid.  (Id.) 

26.  Upon  review,  this  court  is  bound  by 
the  facts    as  found  by  the  referee. 
(Marco    agt.  Liverpool  and  London 
Insurance  Co.  35  N.  Y.  R.  664.) 

27.  Where  the  supreme  court  have  re- 
versed the  judgment  on  the  report  of 
the  referee,  and  have  not  stated  that 
it  is  done  upon  questions  of  fact,  the 
presumption  will  be  that  the  judg- 
ment was  reversed  for  errors  in  law. 
(Id.) 

28.  Where  there  is  an  insurance  on  all 
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passage  money  received  for  passen- 
gers from  one  port  to  another,  named 
in  the  policy,  it  is  a  contract  for  the 
entire  voyage,  and  requires  the  de- 
livery of  the  passengers  at  the  place 
of  destination  named.  (Ogden  agt. 
Mutual  Insurance  Go.  35  N.  Y.  B. 
418.) 

29.  Insurance  for  passage  money  and 
for  freight,  is  usually  governed  by 
the  same  general  rules.    If  the  pas- 
sage money  is  paid  in  advance,  and 
the  passenger,  without  fault  on  his 
part,  is  not  transported  to  the  place 
agreed    upon,    it  may  be  recovered 
back.     (Id.) 

30.  Where  there  was  an  insurance  of 
passage    money    from    Liverpool    to 
New  York,  and  the  ship  sailed,  and 
had    not   been    heard    from    twelve 
months  after  the  time  of  sailing  : 

31.  Held,  the  underwriters  were  liable. 
'Id.) 

INSURANCE  (LIFE.) 

1.  The  defendant,  a  foreign  corporation, 
being  authorized  by  the  laws  of  this 
state  to  make  contracts  for  life  insu- 
rance, M.,  its  agent  in  New  York,  gave 
the  plaintiff  a  receipt,  signed  by  him, 
acknowledging  the  receipt  of  $80.25, 
premium  on  a  proposal  of  assurance 
for  $5,000  on  the  life  of  her  husband, 
H.  F.,  which  sum  (it  was  stated)  was 
to  be  forwarded  to  the  head  office  at 
Liverpool,  for  acceptance.  If  the 
proposal  was  accepted,  a  policy  was 
to  be  issued  in  accordance  therewith ; 
and  if  declined,  the  premium  was  to 
be  returned.  But  in  case  H.  F.  should 
die  before  the  decision  of  the  head 
office  should  have  been  received,  the 
sum  insured  was  to  be  paid.  The  pro- 
posal was  forwarded  by  M.  to,  and 
accepted  by,  the  head  office  at' Liver- 
pool, and  a  policy  of  insurance  was 
made  out  by  the  corporation,  in  con- 
formity to  the  terms  of  the  proposi- 
tion, and  was  duly  authenticated,  and 
sent  to  M.,  at  New  York.  The  policy 
was  never  in  fact  delivered  to  the 
plaintiff.  Before  the  end  of  the  year, 
the  plaintiff  tendered  the  premium 
for  another  year,  80.25,  to  M.  at  the 
office  in  New  York,  which  he  refused 
to  receive.  H.  1\  died  before  the  end 
of  that  year.  In  an  action  upon  the 
receipt  or  agreement  signed  by  M.,  to 
recover  the  sum  insured : 

2.  Held,  that  it  was  no  part  of  the  con- 
tract that  its  binding  etfect  or  valid- 
ity should  depend  upon  any  subse- 
quent act  of  the  corporation,  or  of  its 
agents,  in  the  actual  delivery  of  the 
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policy  so  issued  to  the  plaintiff.  (Fried 
agt.  "  Royal  Insurance  Company  of 
Liverpool,  47  Barb.  127. ) 

3.  That  the  acceptance  of  the  proposi- 
tion, and  the  premium,  the  making 
out  and  authenticating  a  policy  >  and 
the  transmission  of  it  to  the  agent  of 
the  corporation,  was,  under  the  cir- 
cumstances, a  delivery  to  the  plaintiff, 
and  all  the  legal  delivery  required. 
(13.) 

4.  That  these  acts  amounted  to  a  con- 
summation   of    the    contract ;     th« 
minds  of  the  parties  had  met,  and 
action  had  been  taken  upon  it  by  the 
corporation  ;  and  that  tne  company, 
by  retaining  the  premium,  was  es- 
topped from  denying  that  the  contract 
was  perfoct : 

5.  Held,   also,  that  the  tender  of  th« 
second  premium  by  the  plaintiff,  wa> 
equivalent  to  its  payment,  and  that  the 
death  of  the    assured    entitled    tha 
plaintiff  to  recover.     (Id.) 

INSURANCE  (MARINE.) 

1.  The  defendants   insured  the  plain- 
tiff's assignor  the  sum  of  $2,100,  on 
seven  hundred  barrels  of  apples,  upon 
a  voyage  from  New  York  to  Liverpool. 
The  apples  were  insured  as  being  of 
that  value.   The  memorandum  clausa 
of  the  policy  declared  that  fruits  (in- 
ter alia)  were  "  warranted  by  the  as- 
sured free  from  average,  unless  gen- 
eral."   The  ship  being  in  great  peril 
of  being  lost,  the  master  and  mari- 
ners, for  the  general  safety  and  pres- 
ervation  of  the  ship  and'  the  other 
goods  and  merchandize  on  board  of 
her,  threw  overboard  four  hundred 
and  seventy-six  of  the  said  barrels  of 
apples,  whereby  they  were  lost,  and 
the    remaining    two     hundred     and 
twenty-four  barrels  were  wetted  and 
injured.     The  ship  arrived  at  Liver- 
pool with  the  two  hundred  and  twen- 
ty-four barrels  of  damaged  apples  on 
board.    The  plaintiff's  loss  in  general 
average  had  been  satisfied  by  general 
average  contributions  which  he  had 
received,  except  the  sum  of  £2,  10,  5, 
which    he   paid    in   contribution    on 
seven  hundred  barrels  of  apples,  at 
the  contributory  value  of  £66  : 

2.  Held,  that  the  rule  in  such  case  is, 
that  where  the  contributory  value  ex- 
ceeds the  insured  value,  whatever  is 
paid  in  contribution,  by  the  excess 
of  the  contributory  value  over  the 
value  in  the  policy,  is  paid  by  the  as- 
sured.   On  this  proportion  he  is  his 
own  insurer.    For  whatever  is  paid 
on  a  contributory  value  not  exceeding 
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the  valtie  in  the  policy,  the  assured  is 
indemnified  on  the  proportion  insured : 

3.  Hel'l,  fl<'.so,  that  this  rule  applied  to 
the  facts  of  this  case,  entitled  the 
plaintiff  to  a  verdict  for  £2, 10, 5,  or 
whatever  the  sum  was  which  he  had 
mid  in  general  average  contributions. 
That  this  exonerated  the  insurers  fn  >m 
all  liability  for  a  partial  loss,  as  a  par- 
tint  loss,  and  made  them  liable  to  the 
plaintiff  for  the  actual  general  aver- 
age loss ;   the  insured  value  of  the 
memorandum  articles  being  greater 
than  their  contributory  value.  (Hotch- 
kixx  agt.  The  Commercial  Mutual  In- 
surance Co.  1  Robl.  489.) 

4.  A.  and  B.  being  jointly  interested  in 
the  shipment  and  sale  of  merchan- 
dize, agreed  that  as  part  of  such  joint 
enterprise,  A.  should  procure  insu- 
rance on  such  merchandize  for  the 
benefit  of  both,  and  at  their  joint  ex- 
pense.     A.    subsequently    procured 
such  insurance  on  such  merchandize, 
from  the  plaintiff,  by  a  policy  insuring 
him,  loss  payable  to  "  whom  it  might 
concern,"  and  agreed  that  the  parties 
for  whom  such  insurance  was  effected 
should  pay  the  premiums  of  insu- 
rance agreed  upon  therefor  : 

5.  Held,  that  in  such  case  the  policy  was 
obtained  in  pursuance  of  the  original 
agreement  with,  and  authority  from, 
B.     That  A.  had  authority  to  bind  B. 
for  the  payment  of  the  premiums,  and 
did  so.    That  the  terms  of  the  policy 
did  not  vary  the  liability  of  B.,  against 
whom  jointly  with  A.  the  plaintiffs 
were  entitled  to  recover  the  premiums 
due.  (Sun  Mutual  Insurance  Co.  agt. 
Davis,  1  Holt.  602.) 

INTEREST. 

1.  On  a  consignment  of  goods  by  a  mer- 
chant in  New  York,  to  a  factor  residing 
in  California,  for  sale,  the  contract  of 
the  factor  is  to  be  performed  in  Cali- 
fornia, by  remitting  thence  the  pro- 
ceeds of  the  sale,  in  the  usual  way  ; 
and  in  an  action  by  the  principal  to 
recover  the  proceeds,  he  is  entitled  to 
interest  at  the  rate  allowed  by  the 
laws  of  California.     (Cartwright  agt. 
Greene,  47  Barb.  9.) 

2.  Insurers  of  persons  having  a  special 
property  in  goods,  for  account  of  whom 
it  may  concern,  who  after  a  loss  and 
abandonment,  intervene  and  recover 
a  part  of  the  goods,  as  matter  of 
rignt,  and  receive  the  proceeds,  with- 
out knowing  the  owner,  in  an  action 
against    them  by  such    owner,    for 
money  had  and  received,  arc  not  lia- 
ble for  interest  on  the  claim  against 


them,  until  they  have  notice  of  his 
claim.  (liohi.«i»i  as:t.  Corn  Ks<-hang« 
Ac.  Insurance  Co.  1  JiobL  14.) 

3.  The  right  to  interest  in  such  a  case 
is  a  question  of  law,  not  of  fact.    It 
is  only  in  that  class  of  cases  where  by 
law  interest  may  be  recovered  against 
a  defendant  as  damages,  that  he  has 
a  right  to  have  the  jury  pass  upon  the 
question  of  liability  therefor.  (Id.) 

4.  In  such  an  action  the  necessary  ex- 
penses of  the  defendants,  paid  in  re- 
covering and  selling  the  goods  injured, 
are  to  be  allowed  to  the  defeudants, 
to  be  deducted  from  the  proceeds. 
(Id.) 

JOINT  DEBTORS. 

1.  In  an  action  against  one  of  two  obli- 
gors or  contractors,  upon  a  joint  ob- 
ligation or  contract,  the  complaint  ia 
demurrable    for    defect    of    parties. 
( Tit  is  decision  w»  adverse  to  Schqfield 
agt.  Van  .fyeV,  23  H>>w.  97 ;  and  par- 
tiaUii  so  to  that  of  Brainard  agt.  Jones, 
11  How.  569,  rrliich  cases  are  consid- 
ered to  be  overruled  &v  the  case  of  Za- 
briskie  agt.  Smith,  3  Kern.  322.)  (Ea- 
ton agt.  Balcom,  ante,  80. ) 

2.  If  one  of  the  parties  to  a  joint  con- 
tract is  deceased  when  the  action  is 
commenced,  the  fact  should  so  appear 
in  the  complaint.     (Id.) 

JUDGE'S  CHARGE. 

1.  A  judge  at  the  trial  is  not  bound, 
without  the  request  of  parties,  to  give 
any   instructions  to   the  jury.      The 
latter  are  presumed  to  be  acquainted 
with  all  the  rules  of  law  in  regard  to 
which  the  parties  do  not  require  them 
to  be  instructed,  or  the  court  does 
not  instruct  them.  (Haupt  agt.  Pold- 
mann,  1  Holt.  121.) 

2.  An    erroneous    assumption    by   the 
judge,  in  charging  the  jury,  that  there 
is  no  controversy  upon  a  particular 
matter  of  fact,  is  to  be  corrected  not 
by  an  exception,  but  by  calling  his 
attention  to  it,  that  he  may  then  cor- 
rect it.      (Hoffman   agt.    Tfte  JEtna 
Fire  Insurance  Co.  1  Bobt.  501.) 

JUDGMENT. 

1.  A  valid  judgment  rendered  in  a  court 
of  one  of  the  states  of  the  United 
States,  is  valid  in  every  other  state. 
(Green  agt.  Fan  Buskirk,  ante,  18.) 

2.  If  the  plaintiff  in  such  judgment  ia 
sued  in  another  state  for  acts  done 
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under  and  by  virtue  of  such  judg- 
ment, in  the  state  where  it  was  ren- 
dered, by  pleading  such  judgment  in 
justification  of  his  acts,  he  will  suffi- 
ciently set  it  up,  to  enable  him  to 
claim  the  benefit  of  section  1,  article 
4,  of  the  constitution  of  the  United 
States,  which  provides  that  "full 
faith  and  credit  shall  be  given  in  each 
state,  to  the  public  acts,  records  and 
judicial  proceedings  of  every  other 
state,"  and  of  the  act  of  congress  of 
May  26,  1790.  (Id.) 

3.  Where  an  affidavit,  made  by  a  defend- 
ant on  confessing  judgment,  verifying 
the  judgment,  swearing  not  on  infor- 
mation and  belief,  but  positively,  that 
the  amount  of  the  judgment  is  due 
the  plaintiff;  and  where,  on  motion 
to  set  aside  such  judgment,  his  affi- 
davit made  more  than  seven  years  af- 
ter the  entry  of  the  judgment,  im- 
peaching that  judgment  for  fraud  in 
the  amount  due,  is  substantially  de- 
nied by  the  plaintiff,  there  is  no  rea- 
son from  departing  from  the  ordinary 
rule,  that  the  party  asking  for  relief 
must  make  out  his  case  by  a  prepon- 
derance of  proof ;  a  balanced  case  is 
not  enough.     (  Williams  agt.  Hernon, 
ante,  241.) 

4.  The  provision  of  the  Cede,  that  a 
judgment  reversed  at  general  term 
"  shall  not  be  deemed  to  have  been 
reversed  on  questions  of  fact,  unless 
eo  stated  in  the  judgment  of  rever- 
sal," does  not  apply  to  orders  made 
on   special  motion,  upon    affidavits. 
(Id.) 

5.  Although  the  Code  of  Procedure  at- 
tempts to  abolish  the  distinction  be- 

,  tweeu  proceedings  at  law  and  in 
equity,  yet  it  is  evident  from  the  na- 
ture of  the  case,  that  judgments  at 
law  and  in  equity  cannot  be  assimila- 
ted. (Butter  agt.  Lee,  ante,  251.) 

6.  The  final  decree  of  a  court  of  equity 
takes  effect  when  it  was  made  and  de- 
clared by  the  court ;  and  the  record 
when  made  up,  is  only  evidence  of  the 
decree,  and  simply  proves  it,  without 
adding  anything  to  its  validity.    It  is 
not  necessary  even  to  enrol  it,  except  in 
those  cases  where  it  is  required  to  be 
enrolled  as  preliminary  to  some  fur- 
ther action  which  the  statute  author- 
izes to  be  taken  upon  it  only  after  en- 
rolment.    (Id.} 

7.  In  common  law  actions,  no  judgment 
is  pronounced,  except  by  the  record 

•     which  is  made  up  in  the  clerk's  office. 
(Id.) 

8.  The  delay  of  the  clerk  to  enter  a  final 


decree  in  the  judjpnent  book,  does 
not  affect  its  validity.  (Id. ) 

.  When  it  is  necessary  to  make  an- 
other application  to  "the  court,  and 
another  order  is  ueconsary  to  give  the 
parties  the  full  and  entire  benefit  of 
the  judgments  of  the  court,  the  de 
cree,  which  is  the  ground  of  the  ap- 

Elications,    cannot    be    regarded    as 
nal ;  and  consequently  no  appeal  ci;n 
be  taken  from  it.    ( Id. ) 

10.  A  motion  to  set  aside  a  judgment, 
and  allow  the  defeated  party  to  inter- 
pose his  claim  or  defense,  is  a  motion 
always  addressed  to  the  discretion  of 
the  court,  and  the  decision  thereon  is 
not  the  subject  of  review  in  this  court. 
(Id.) 

11.  If  such  a  motion  leads  to  a  rehear- 
ing of  the  cause  upon  the  merits,  it 
should  be  reheard  before  the  same 
judge  who  heard  it  before.     (Id.) 

12.  A  confession  of  judgment  by  a  mar- 
ried woman  is  not  void,  but  voidable 
merely.      (Eeraback    agt.    Stebbins, 
ante,  278.) 

13.  If  she  elects  to  allow  it  to  stand,  and 
the  title  of  her  property  through  its 
instrumentality  to  be  charged,  there 
is  no  good  reason  why  she  may  not 
do  so.     (Id.) 

14.  Therefore,  where  there  has  been  a 
levy  of  execution  upon  her  property, 
and  a  sale  thereof  upon  such  a  judg- 
ment, the  purchaser  acquires  a  title 
which  cannot  be  impeached  by  a  cred- 
itor not  having  a  judgment  or  lieu  on 
the  property  at  the  time  of  levy.  (Id. ) 

15.  A  statement  in  a  confession  of  judg- 
ment was  as  follows  :     "  The  above 
indebtness  arose  on  account  for  goods, 
wares  and  merchandize,  sold  and  de- 
livered by  said  plaintiff  to  me  since 
the  first  day  of  January,  1855  ;  and 
for  which  I  have  not  paid.      And  I 
hereby  state  that  the  sum  above  by 
me  confessed  is  justly  due  to  the  said 
plaintiff,  withont  any  frand  whatever:" 

16.  Held,  sufficient.      (Reversing  8.  C. 
at  Special  Term,  13  How.  418.')    The 
Code  does  not  require  the  statement 
to  be  as  special  and  precise -as  that 
under  the  act  of  1818.    Nor  does  it 
require  the  statement  to  contain  a 
minute  description  of  the  goods  sold, 
or  the  time  and  place,  and  terms  of 
sale  of  each  particular  parcel.  ( Gan- 
datt  agt.  Finn,  ante,  444. ) 

17.  The  omission  to  give  notice  of  an 
adjustment  of  costs,  before  entering 
judgment  on  default,  does  not  affect 
the  regularity  of  the  judgment.    At 
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most  it  is  only  ground  for  striking 
the  costs  from  the  judgment.     ( Pe- 

ruld,  2  Abb.  N.  S.  &A.) 

18.  The  finding  of  the  judge,  in  a  judg- 
ment  entered  upon  the  report  of  a 
nfiToe,  to  whom  it  has  been  referred 

.tke  an  account,  and  adopted  as 
th<  liaMs  of  the  judgment,  may  be 
construed  by  the  language  of  the  re- 
port. (Mason  agt.  Ring,  2  Abb.  N. 
&  324.) 

19.  Judgments  are  conclusive  only  on 
parties  and  privies.     A  judgment  rt  - 
cord  proves  nothing  against  a  stran- 
ger to  the  proceedings.     (  White  agt. 
Evar*,  47  Barb.  179.) 

20.  A  judgment  rendered  for  the  de- 
fendants in  an  action  to  recover  the 
price  of    goods  sold,    because  tiny 
were  sold  on  a  credit  which  had  not 
expired  when  the  action  was  brought, 
is  not  a  bar  to  a  second  action  brought 
after  such  credit  has  expired.     (  n'U- 
cox  agt.  Lee,  I  RM.  355.) 

21.  Where  such  judgment  does  not  af- 
firmatively disclose  the  ground  upon 
which  it  was  rendered,  but  there  was 
evidence  that  uncontradicted  proof 
of  such  nnexpired  credit  was  intro- 
duced upon  the  trial  of  the  issues  in 
the  action  in  which  such  judgment 
was  given,  and  that  the  existence  of 
such  credit  was  made  the  only  ques- 
tion on  submitting  the  case  to  the 
court    on  the    trial,  it  will  be    pre- 
sumed that  such  judgment  proceeded 
solely  on  that  ground,  notwithstand- 
ing evidence  in  support  of  another 
defense  was  given  on  the  trial.     (Id.) 

22.  lu  order  to  render  the  transcript  of 
a  docket  of  a  judgment  recovered  in 
one  of  the  district  courts  of  the  city 
of  New  York,  admissible  in  evidence 
to  prove  the  judgment,  in  support  of 
an  execution  thereon,  it  need  not  state 
that   a  transcript  of  such  judgment 
had  been  given.    The  actual  filing  of 
a  transcript  prior  to  issuing  execution, 
may  be  established   by  other  testi- 
ni'iny.     (Carpeiiter  agt.  Simmons,   1 
liobt.  360.) 

23.  The  provision  of  the  statute  (Lavs 
of  1857,  voL  1,  p.  707,  §  59),  which  di- 
rects that  the  clerk  of  each  of  these 
courts  shall  keep  a  "  docket  book," 
in  which  he  shall  enter  the  particulars 
prescribed  in  various  subdivisions  of 
the  section,  and  intended  to  contain 
a  history  of  the  proceedings  in  the 
action  to  and  beyond  judgment,  are 
merely  directory.     They  impose  only 
a  minihterial  duty  upon  such  clerks, 
the  (.mission  to  perform  which  will  not 
invalidate  a  judgment  regularly  re- 
coveied.     (Id.) 


24.  Although  the  docket  and  a  tran- 
script are  made  evidence,  there  is 
nothing  in  the  act  making  them  the 
only  evidence,  and  tin-  party  may  Mill 
resort  to  other  competent  evidence  to 
prove  his  judgment.     (Id.) 

25.  The  transcript  produced  in  this  case 
held  to  contain  every  requisite  to  show 
a  regular  judgment     (Id.) 

25.  A  judgment  being  in  proper  form 
against  joint  contractors,  upon  ser- 
vice of  process  upon  one  of  them  only, 
evidence  that  the  other  did  not  appear 
in  person  or  by  attorney,  is  not  inato- 
riai,  in  bis  behalf.  (Id.) 

See  CBEDITOB'S  ACTION. 
See  EXECUTION,  1,  2,  3. 

JUDGMENT  OF  DISMISSAL. 

1.  A  judgment  dismissing  a  supplemen- 
tal complaint  filed  by  a  representative 
of  a  deceased  plaintiff,-  who  had  not 
legal  capacity  to  sue,  granted  at  the 
trial  solely  on  that  ground,  is  not  a 
bar  to  a  further  prosecution  of  the 
action  by  a  proper  representative  who 
has  such  capacity.  (IloViins  agt. 
Wells,  1  Robt.  666.) 

JUDGMENTS-JOINDER  OF  ACTIONS. 

1.  Causes  of  action  on  several  judg- 
ments cannot  be  united  in  one  action, 
unless  all  the  debtors  in  the  judg- 
ments are  the  same,  and  are  made 
defendants.  (Barnes  agt.  Smith,  1 
Holt.  699.) 

JUDGMENT  RECORD. 

1.  Collateral  attacks  upon  a  judgment 
record  of  the  foreclosure  of  a  mort- 
gage, cannot  be  made  by  one  having 
no  interest  in  the  mortgaged  premises, 
derived  from  the  mortgagor  or  his 
grantees  ;  and  the  court  will  not  look 
into  any  alleged  defect  in  the  pro- 
ceedings of  foreclosure,  where  neither 
the  mortgagor,  nor  any  one  deriving 
title  from  or  under  him,  object  to 
plaintiff's  title.  ( Cosier  agt.  Shiisman. 
35  JV.  Y. 


JURISDICTION. 

1.  In  an  Action  under  the  second  sub- 
division of  section  33  of  the  Code,  this 
court  has  no  jurisdiction  whatever, 
unless  the  defendant  is  a  resident  of 
the  city  of  New  York,  or  if  he  be  a. 
non-resident,  is  personally  served 
with  summons  within  the  citv.  (Zere- 
gal  agt.  Benoist,  ante,  129.) 
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2.  Therefore,  where  the  defendant  is  a 
non-resident  of  the  city,  the  issuing 
of  an  attachment  and  levy  upon  his 
property  thereunder,  before  the  ser- 
vice of  summons  in  the  action  upon 
him,  does  not  give  the  court  any  ju- 
risdiction, either  of  the  subject  mat- 
ter of  the  action,  or  of  the  person  of 
the  defendant ;  and  the  levy  of  the 
attachment  is  wholly  void  and  unau- 
thorized.    (Id.) 

3.  And  sections  8  and  227  of  the  Code, 
do  not  extend  the  jurisdiction  of  this 
court,  in  terms  or  by  implication,  to 
such  cases,  where  the  defendant  is  a 
non-resident,  and  has  not  been  served 
with    summons  in  the  city  of  New 
York.     (Id.) 

4.  An  affidavit  to  procure  an   attach- 
ment, which  wholly  omits  to  state  the 
grounds  of  the  cause  of  action,  con- 
stitutes a  defect  of  jurisdiction  which 
eanuot  be  remedied  by  amendment ; 
and  the  attachment  will  be  set  aside. 
(Id.) 

5.  There  is  no  statute,  either  in  express 
tern)  s  or  by  implication,  requiring  a 
motion  to  vacate  a  warrant  of  attach- 
ment to  be  made  before  judgment. 
(Id.) 

6.  The  motion  of  the  defendant  to  open 
a  default,  and  the  order  of  the  court 
granting  it,  but  allowing  the  judg- 
ment entered  to  stand  as  security, 
does  not  preclude  the  defendant  from 
moving  to  set  aside  the  void  attach- 
ment in  the  action.     (Id.) 

1.  Where  an  appeal  is  taken  to  the  gen- 
eral term  from  a  judge's  order  at 
chambers,  requiring  a  judgment  debt- 
or in  supplementary  proceedings  to 
pay  the  judgment,  &c.,  the  whole 
merits  of  the  case  are  open  to  review. 
But  it  must  be  a  very  clear  case  to 
authorize  the  general  term  to  inter- 
fere, on  the  ground  that  the  decision 
of  the  judge  is  against  the  evidence 
before  him.  (Grouse  agt.  Wheels, 
ante,  337.) 

8.  Prior  to  the  amendment  of  section 
292  of  the  Code  in  1867,  a  judge  of  the 
supreme  court,  who  granted  an  orig- 
inal order  in  supplementary  proceed- 
ings for  the  examination  of  a  judg- 
ment debtor  residing  in  another  judi- 
cial district,  had  power  and  jurisdic- 
tion, at  his  chambers,  in  his  own  judi- 
cial district,  to  make  any  other  ne- 
cessary order  to  continue  and  con- 
summate the  proceeding  to  a  final  de- 
termination. (FOSTEB,  J.  dissenting.) 
(Id.) 

9.  It  is  a  settled  principle  that  where  a 


conrt  of  equity  acquire  jurisdiction 
of  the  subject  matter  of  the  action, 
they  may  make  complete  reparation 
to  the  parties.  ( Gillian  agt.  Norton. 
ante,  373.) 

10.  In  navigable  waters,  where  the  tide 
ebbs  and  flows,  the  sovereign  is  the 
owner  of  the  soil  under  the  water, 
and  of  the  waters  which    cover  it. 
(People  agt.  The.  Central  Railroad  of 
New  Jersey,  ante,  407.) 

11.  Where  such  waters  form  the  boun- 
dary between  two  nations,  such  own- 
ership is  vested  in  each  to  the  portion 
of  the  stream  adjoining  the  territory 
and  extending  to  the  center.    These 
rights  may  be  varied  by  treaty,  or  by 
original  grants  or  prior  possession. 
(18.) 

12.  The  articles  of  agreement  or  treaty, 
made  and  executed  between  the  state 
of  New  York  and  the  state  of  New 
Jersey,  in  1833,  gives  to  the  State  of 
New  York  exclusive  jurisdiction  over 
all  tho  waters  of  the  bay,  and  all  the 
waters  of  the  Hudson  river,  and  of 
and  over  the  lauds  covered  by  said 
waters,  to  low  water  mark  on  the  New 
Jersey  shore,  subject  to  the  right  of 
property  in  the  land  therein  given  to 
New  Jersey.     (Id.) 

13.  This  jurisdiction    granted    to    the 
state  of  New  York,  by  the  state  oi 
New  Jersey,  means  the  right  of  exer- 
cising  authority — of  governing   and 
controlling.    The  right  by  that  grant 
is  made  exclusive,  both  as  to  the  land 
and  the  water,  up  to  low  water  mark 
on  the  New  Jersey  shore.    And  this 
jurisdiction  antl  control  is  exclusive 
even  of  New  Jersey,  except  in  three 
particulars :    One  of  title  to  the  land 
under  water  ;  one  of  the  jurisdiction 
over    wharves,    docks  and  improve- 
ments, and  one  of  the  fisheries.  (Id.) 

14.  This  grant  of  exclusive  jurisdiction 
to  the  state  of  New  York,  with  the 
above  exceptions,   confers  upon   the 
state  full  power  and  authority  to  pre- 
serve the  river  and  lay  from  injury, 
by  strangers  having  no  authority  so 
to  act ;  and  the  sole  right  to  exercise 
authority  and  control  over  the  water 
and    the    land     covered     by    water, 
against  all  persons  who  have  no  right 
to  take  possession  ;  and  have   such 
right  and  interest  in  the  waters  alono 
as  will  enable  the  people  of  the  state 
to  maintain  an  action  against  persona 
who,  without  right,  seek  to  interfere 
with    such    control   or    jurisdiction. 
(Id) 

15.  Where  it  appeared  that  the  defend- 
ants, a  corporation  created  under  the 
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laws  of  New  Jersey,  had  taken  pos- 
session of  a  tract  or  land  under  water, 
in  New  York  bay  and  the  Hudson 
river,  over  which  the  people  of  the 
state  of  New  York  had  exclusive  juris- 
diction, and  displaced  the  water  by 
tilling  in  the  same  to  the  extent  of 
eight  hundred  acres,  in  &  portion  of 
the  said  bay  and  river ;  that  thev  are 
now  engaged  in  filling  in  to  a  large 
extent,  and  will  cause  serious  damage 
to  the  harbor  of  New  York  ;  and  that 
they  are  doing  so  without  any  right  or 
grant  from  this  state : 

16.  Held,   that  under  such  a  state  of 
facts,  the  defendants  should  be  re- 
strained  from  doing  further  wrong 
and  damage,  until  it  appear  that  they 
have  some  better  right  and  authority 
than  their  mere  will  and  pleasure. 
(Id.) 

17.  The  common  council  of  the  city  of 
New  York,  have  the  power  to  establish 
hackney  coach  stands,  either  under 
the  Montgomery  charter,  or   under 
the    act   of  the  legislature  of  1813. 
(Maslerson  agt.  Shwt,  aide,  481.) 

18.  Where  the  common  council  have  es- 
tablished the  locus  in  quo,  as  a  hack- 
ney coach  stand,  and  it  not  appearing 
that    the  licensees — defendants — are 
misusing  the  right  they  have  under 
the  ordinance,  an  injunction  cannot 
is^ue  to  restrain  them  from  occupying 
such  stand,  although  such  stand  is 
established  in  front  of  the  livery  sta- 
ble of  the  plaintiffs  (opposite  the  Cen- 
tral   Park),    whereby    the    plaintiffs 
claim  special  damage  by  reason  of  the 
defendants  soliciting  and   obtaining 
passengers,  thus  preventing  the  plain- 
tiff* from  obtaining  the  custom  they 
would  otherwise  have.     ( Id.) 

19.  If  such  injury  to  the  plaintiffs  does 
exist,  still,  the  "defendants'  act  being 
lawful,  the  only  remedy  of  the  plain- 
tiffs is  by  application  to  the  common 
council.     (Jt) 

20.  A  state  court  has  not  power,  upon  a 
titi'ieas  corpus,  to  inquire  into  the  va- 
lidity of  an  enlistment  into  the  army 
of  the  United  States.    Since  the  va- 
lidity of  the  enlistment  depends -upon 
the  construction  of  the  acts  of  con- 
gress,  the  application  should  be  to 
the  judicial  tribunals  of  the  United 
States.     (KeUly's  Case,  2  Abb.  N.  S. 
336.) 

21.  The  case  of  Ableman  agt.  Booth  (21 
How.    U.  S.  506),   explained  and  fol- 
lowed.    (Id.} 

22.  The  jurisdiction  of  a  court  to  render 
a  judgment,  was  in  this  case  allowed 


to  be  impeached  fourteen  vears  after 
its  entry,  by  proof  that  the  process 
was  never  in  fact  served  on  the  de- 
f.-ndant.  (Baldwin  agt.  Kimmtl,  1 
liobt.  109.) 

23.  A  promise  to  pay  a  jndgmont,  does 
not  preclude  the  defendant  from  show- 
ing that  the  court  was  without  juris- 
diction to  render  it,  for  want  of  ser- 
vice of  process,  nor  is  it  any  cvidciiiv 
that  process  was  in  fact  served.  ( Id. ' 

24.  A  cause  of  action  for  damages  for 
injuries  to  real  property  l>y  tin-  negli- 
gence of  the  defendant*  is  "necessarily 
local ;  and   the  courts  of   this  state 
have  not  jurisdiction  of  such  an  ac- 
tion relating  to  real  property  without 
the  state.      (Mutt  agt.  Coddiugton,  1 


25.  But  a  cause  of  action  for  breach  of 
a  covenant  to  convey  real  property,  is 
transitory  ;  and  if  the  courts  of  this 
state  obtain  jurisdiction  of  the  par- 
ties, they  can  entertain  jurisdiction 
of  the  action.  ( Id. ) 

See  CITY  JUDGE,  NEW  YORK. 
See  EXCISE  LAW,  1. 

JURY. 

1.  The  court  cannot  infer  that  a  jury 
were  not  kept  by  an  officer,  or  that  he 
was  not  sworn.    Besides,  the  statute 
in  this  respect,  is  directory.     (People 
agt.  Teed,  ante,  238.) 

2.  It  is  purely  a  matter  of  discretion 
with  a  judge,   at  the  trial,  when  he 
will  discharge  a  jury  ;  and  if  there  is 
any  invgularity  committed,  an  appli- 
cation should  be  made  to  the  court  in 
which  the  trial  is  had,  to  set  aside  the 
verdict  on  that  ground.     Such  ques- 
tions cannot  be  reviewed  on  appeal  in 
this  court.     (  White  agt.  Calder,  ante, 
392.) 

3.  A  jury  have  no  legal  authority  to 
come  into  court  and  state  that  they 
'•  had  agreed  to  disagree  "  on  a  ver- 
dict;  they  are  sworn  to  render  a  true 
verdict  according    to  the    evidence. 
And  the  judge  may  very  properly  re- 
fuse to  receive  such  a  statement  from 
the  jury,  and  direct  them  to  retire 
and  deliberate  further  upon  their  ver- 
dict.   (Id.) 

JUSTICES'  COURTS. 

1.  In  determining  which  party  to  an 
action,  brought  by  appeal  from  a  jus- 
tice's court  to  a  county  court,  should 
recover  costs  of  the  appeal,  the  county 
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court  can  only  compare  the  judgment 
of  the  justice,  as  it  was  rendered, 
with  the  recovery  in  the  county  court. 
The  statute  does  not  authorize  the 
county  court  to  cast  interest  on  the 
judgment  of  the  justice,  and  add  it 
to  such  judgment,  to  .make  the 
amount  to  be  compared  with  the  ver- 
dict in  the  countv  court.  (Smith  agt. 
May,  2  Abb.  N.  S.  227.) 

LANDLOBD  AND  TENANT. 

1.  The  provision  of  the  Eevised  Stat- 
utes (2  li.  8.  308,  §  31),  in  reference  to 
a  plaintiff  in  ejectment,  is  as  follows : 
"  If  the  right  or  title  of  a  plaintiff  in 
ejectment  expire  after  the  commence- 
ment of  the  suit,  but  before  trial,  the 
verdict  shall  be  returned  according  to 
the  fact ;  and  judgment  shall  be  en- 
tered that  he  recover  his  damages  by 
reason  of  the  withholding  of  the  prem- 
ises by  the  defendant  to  be  assessed  ; 
and  that  as  to  the  premises  claimed, 
the    defendant    go    thereof    without 
day :" 

2.  Held,  that  this  provision  does  not  ap- 
ply to  an  action  of  ejectment  for  the 
non-payment  of  rent,  brought  by  the 
plaintiff    as   devisee    of   the    lessor, 
against  the  defendant  as  devisee  of 
the  lessee,  where  the  plaintiff,  after 
the  commencement  of  the  action  and 
before  trial,  conveyed  to  third  persons 
all  his  right  and  interest  to  the  claims 
involved  in  the  action,   and  in  the 
premises  in  controversy.  (  Van  Rens- 
selaer  agt.  Owen,  ante,  12.) 

8.  The  plaintiff's  title,  referred  to  in  the 
statute,  has  reference  to  the  estate  or 
interest  in  the  premises,  which  for 
the  time  being,  is  in  the  possession 
of,  or  represented  by  the  plaintiff,  and 
not  merely  the  person  who  is  at  the 
time  the  owner  of  the  estate.  That 
is,  it  is  the  title  upon  which  the  plain- 
tiff seeks  to  recover.  (Id.) 

4.  If  the  estate  expire,  as  to  the  prem- 
ises claimed,  the  defendant  should  go 
thereof  without  day  ;  but  if  the  estate 
continues  to  exist,  though  in  other 
hands  (as  by  alienation,  descent,  de- 
vise or  otherwise),  there  is  no  ground 
for  discharging  the  defendant.  (Id.) 

6.  "Where  the  occupant  of  an  office  in  a 
building,  has  no  conditions  in  his 
lease  that  he  shall  employ  such  jani- 
tor or  persons  as  the  landlord  may 
select  for  the  whole  building,  for  the 
purposes  of  cleaning  and  keeping  his 
office  in  order,  and  making  fires,  and 
such  persons  are  employed  by  the  oc- 
cupant for  such  purpose,  and  for 
•which  he  pays  them,  they  become  his 


agents  and  servants,  and  for  any  inju- 
rious acts  to  others,  arising  from  their 
negligence  while  thus  employed,  the 
landlord  is  not  liable.  (Hobbins  agt. 
Mount,  ante,  24.) 

6.  Although    circumstantial     evidence 
may  be  sufficient  to  prove  a  particular 
act  of  negligence,  it  must  be  of  such 
a  character  as  to  lead  directly  to  the 
conclusion  that  some  designated  per- 
son was  in  fault.     (Id. ) 

7.  If  the  facts  are  such  as  would  render 
an  adult  owner  of  real  estate  liable 
under  a  proposition  that  if  the  fixture 
upon  such  property  was  improperly 
constructed,  or  should  not  have  been 
there  at  all ;  or  if  all  safeguards  which 
could  possibly  be  placed  there,  should 
have  been  placed  there ;  it  seenu,  that 
such  liability  would  also  attach  to  in- 
fant owners.     (Id.) 

8.  It  is  doubtful  whether  the  principle 
in  that  class  of  cases,  which  hold  that 
owners  are  responsible  as  insurers, 
without  regard  to  the  question  of  neg- 
ligence, apply  to  questions  arising  be- 
tween landlord  and  tenant.    The  re- 
lation between  the  latter  is  founded 
on  contract.     (Id.) 

9.  There  can  be  no  implied  contract  of 
warranty  on  the  part  of  a  landlord, 
that  the  building  shall  continue  fit 
for  the  purposes  for  which  it  was  de- 
mised ;   there  being  no  covenant  to 
repair.    Nor  an  implied  covenant  of 
warranty  that  the  premises  are  in  a 
tenantable  condition.     (Id.) 

10.  Where  the  fixture  erected  and  main- 
tained upon  the  premises,  is  not  un- 
lawful, and  is  not  per  se  a  nuisance  ; 
in  an  action  for  damages,  for  injuries 
caused  by  its  use,  the  question  of  neg- 
ligence becomes  material.     ( Id. ) 

11.  The  owner's  liability  then,  rests  upon 
his  misfeasance  in  constructing  an  un- 
safe fixture,  the  insecurity  of  which 
caused  the  damage.     (Id.) 

12.  The  negligence  of  the  party  injured 
contributing  to  the  injury,  will  defeat 
a  recovery,   however    negligent    the 
other  party  may  be  ;  so  will  the  con- 
current negligence  of  a  tenant  of  an- 
other portion  of  the  building,  defeat 
an  action  against  the  common  land- 
lord.    (Id.) 

13.  If  the  fixture  complained  of,  was 
suitable  and  safe,  if  used  with  care, 
no  responsibility  can  rest  upon  the 
owner ;   and  if  by  its  negligence  or 
careless  use,  it  is  made  to  cause  an 
injury,  the  person  guilty  of  such  neg- 
ligence must  be  looked  to  for  dama- 
ges.    (Id.) 
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14.  The  whole  duty  of  owners  towards 
their  tenants  is  discharged,  if  the  water 
fixtures  in  their  buildings  are  so  con- 
structed that  in  their  careful  use,  they 
perform  the  purposes  of  their  con- 
htniftion.     Thry  do  not  warrant  or 
insure  against  their  negligent  uses, 
and    are    not  liable  merely  because 
Bome  person,  for  whom  they  are  not 
responsible,  turned  a  faucet,  or  neg- 
ligently left  it  open.     (Id.) 

15.  The  provisions  of  the  act  to  create 
a  metropolitan  sanitary  district,  &c., 
passed  February  26,  1866,  making  the 
expenses  of  doing  certain  Ti-ork  therein 
provided  for,  or  thereafter  to  be  or- 
dered, &c.,  a  several  and  joint  per- 
sonal charge  against  each  of  the  les- 

-  and  occupants  of  buildings,  and 
also  a  Hen  upon  all  rent  and  compen- 
sation due  or  to  grow  due  for  the  use 
of  any  portion  of  such  premises,  does 
not  authorize  a  tenant,  without  ac- 
ti"ii,  and  upon  notice  merely,  to  pay 
his  rent,  due  to  iLe  landlord,  over  to 
a  contractor  (who  is  an  assignee  of 
the  board),  for  work  done  upon  the 

E remises,  although  such  contractor 
as  a  hen,  under  the  act,  upon  such 
rent,  and  has  recovered  a  judgment 
therefor  against  a  co-tenant  of  the 
premises.  (Gibbons  agt.  Hamilton, 
ante,  83.) 

16.  By  this  act,  a  lien  may  be  created 
for  any  work  done  or  performed,  &c. ; 
but  it  is  defective  in  not  stating  how 
the  lien  is  to  be  enforced.    Therefore, 
it  can  only  be    enforced  by  bill  in 
equity,  by  which  the  interest  of  the 
parties  who  are  owners  or  tenants 
could  be  divested.     (Id. ) 

17.  The  payment  by  the  tenant  of  the 
rent  due  to  the  landlord  to  the  con- 
tractor,  being    an   attornment    to  a 
stranger,  is  absolutely  void  by  stat- 
ute, and  affords  no  defense  in  pro- 
ceedings by  the  landlord  to  recover 
the  rent.     (Id.) 

IB.  A  landlord  may  sustain  an  action  to 
recover  damages  of  the  tenant  for  a 
violation  by  the  latter  of  a  covenant 
to  repair,  and  for  a  violation  of  a  cov- 
enant not  to  make  alterations  on  the 
premises  without  the  consent  of  the 
landlord,  before  the  expiration  of  the 
term.  ( Webster  agt.  Jfosser,  ante, 
136.) 

19.  A  lessor  can  have  no  relief  in  equity 
for  a  breach  of  covenant  not  to  under- 
let. If  he  has  the  right,  by  the  terms 
of  the  lease  or  otherwise,  to  re-enter, 
he  must  proceed  at  law  ;  or  he  may 
waive  the  right  to  enter,  and  recover 
his  damages.  (Gittian  agt.  Norton, 
ante,  373.) 


20.  But   the    court  has  frequently  re- 
strained a  lessee  from  using  demised 
premises  in  opposition   to  hi*  cove- 
nant.   And  a  mere  recital  in  the  lease 
of  the  purpose  for  which  the  premises 
are  let,  has  been  held  to  constitute  a 
covenant.     (Id.) 

21.  Where  lessees  underlet,  in  violation 
of  their  covenant,  they  are  responsi- 
ble for  the  acts  of  their  tenant ;  and 
the  use  of  the  premises  by  such  ten- 
ant for  a  purpose  deemed  extra  hazar- 
dous on  account  of  lire,  in  violation 
of  the  lessee's  covenant,  a  continuance 
of  which  violation  a  court  of  equity 
may  interpose  to  prevent,   and  not 
only  to  prevent,   but  to  compensate 
in  damages  for  any  injury  sustained. 
(Id.) 

22.  It  is  a  settled  principle  that  where  a 
court  of  equity  acquire  jurisdiction 
of  the  subject  matter  of  the  action, 
they  may  make  complete  reparation 
to  the  parties.     (Id.) 

23.  Where  an  action  is  brought  by  the 
landlord  against  the  lessees,  and  their 
tenants    holding  under   them,  for  a 
breach  of  the  lessees' coven  ant  in  per- 
mitting the  premises  to  be  used  for  a 
purpose  deemed  extra  hazardous,  and 
to  restrain  a  continuance  of  the  same, 
there  is  bnt  one  cause  of  action,  and 
•all  the  defendants  are  necessary  par- 
ties, although  the  sub-tenants  were 
the    active    agents   in    making    the 
breach.     (Id.) 

24.  In  an  action  for  rent,  the  defendant 
may,  under  a  covenant  of  the  land- 
lord to  keep  the  premises  in  repair, 
set  up  as  a  counterclaim,  an  amount 
expended  by  him  in  the  necessary  re- 
pair of  the  premises,  and  also  dama- 
ges sustained  by  the  loss  of  the  use 
of  certain  parts  of  the  premises,  ren- 
dered untenantable  for  want  of  repair. 
(Myers  agt.  £ums,  35  N.  Y.  E.  269.) 

25.  In  such  action  defendant  may  re- 
cover for  his  expenses  in  repairs,  even 
when  they  exceeded  what  it  would  have 
cost  the  landlord,  had  he  employed 
his  own  mechanics.     ( Id. ) 

26.  In  the  leasing  of  premises  for  a  first- 
class  hotel,  a  covenant  to  keep  the 
same  in  repair,  is  broken  by  permit- 
ting the  flues  to  remain  in  such  con- 
dition that  the  rooms  cannot  be  used 
with  a  fire,  owing  to  the  issuing  of 
smoke  from  the  grate  into  the  room, 
whenever    a  fire  is  lighted  therein. 
(Id.) 

See  SUMMARY  PKOCEEDIKQS. 
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LEASE. 

1.  On  the  27th  of  September,  1862,  the 
plaintiff   leased  certain  premises  to 
W.  P.  and  A.,  of  the  firm  of  W.  P.  & 
Co.,  and  to  their  executors,  adminis- 
trators and  assigns,  for  the  term  of 
three    years  from  the  first  of  May, 
1862,  With  the  privilege  to  the  lessees 
of  continuing  the  lease  in  force  for 
the  term  of  two  years  longer,  upon 
their  signifying  their  election  to  do 
so,  by  a  written  notice  of  three  months. 
The  firm  of  W.  P.  &  Co.,  was  dissolved 
before    the  expiration  of   the  three 
years,  and  their  interest  in  the  lease 
was  transferred  to  P.  and  T.  (P.  being 
one  of  the  original  lessees),  with  the 
written  consent  of  the  plaintiff.     The 
assignees,  before  the  end  of  the  term, 
gave  the  plaintiff  due  notice  of -their 
election  to  continue  the  lease  hi  force 
for  two  years  longer  : 

2.  Held,  that  the  provision  in  the  lease, 
relative  to  the  extension  of  the  term 
two  years,  was  in  effect  a  covenant 
running  with  the  land,  and  as  such 
enured  to  the  benefit  of  P.  and  T.,  as 
assignees  of  the  lease,  and  was  oblig- 
atory upon  the  plaintiff,  and  must  be 
enforced  in  favor  of  the  assignees. 
(WUkinaon &gt.  Pettit,  47  Barb.  230.) 

3.  L.  by  an  agreement  or  lease  in  wri- 
ting, "demised  to  W.  certain  premises, 
on  which  the   lessor  was  erecting  a 
hotel,  for  a  term  of  ten  years  from 
May  1,  1853,  at  a  rent  of  $48,000  a 
year,  payable  in  equal  monthly  install- 
ments.    It  was  agreed  that  the  renl 
should  commence  as  soon  as  the  hotel 
should  be  finished ;  that  B.  and  A. 
or  in  case  of  their  disagreement,  ar 
umpire,  to  be  selected  by  them,  should 
determine  when  the  rent  should  com- 
mence ;   and  that  in  case  B.  shoulc 
become  unable  or  refuse  to  act,  i 
should  be  the  duty  of  W.  to  appoin 
some  person  to  be  B.'s  successor.  Oi 
the  8th  of  January,  1854,  the  hote 
was  destroyed  by  fire,  which  put  an 
end  to  the  lease.    At  that  time  it  ha< 
not  been  determined  when  the  ren 
should  commence     B.  went  to  Eu 
rope,  on  the  5th  of  January,  1855,  an< 
had   not   since   returned,   and   was 
therefore,  unable  to  act.     On  the  22 
day  of  February,  1855,  W.,  by  an  in 
strument  in  writing,  appointed  P.  L 
to  be  the  substitute  or  sucessor  ot  B 
as  arbitrator,  and  P.  L.  consented  t 
act.     On  the  2d  of  December,   185( 
A.  and  P.  L.,  notified  the  lessor  an 
lessee  of  the  time  and  place  whc 
thev  would  meet  to  hear  the  prool 
and  allegations  of  the  parties  as  t 
the  time  when  the  rent  should  con 
rnence.    At  the  time  flxcd  (Decembc 


15,  1856),  they  met,  and  on  the  23d 
of  January,  1857,  determined  that 
the  rent  should  commence  on  the  15th 
day  of  November,  1853  : 

Held,  that  the  appointment  of  P.  L., 
as  arbitrator,  was  in  conformity  with 
the  lease  ;  B.  being,  by  reason  of  his 
absence,  unable  to  act : 

Held,  also,  that  no  notice  to  a  surety 
in  the  lease,  of  the  appointment  of 
the  substituted  arbitrator,  or  of  the 
proceedings  in  the  arbitration  was 
necessary ;  notice  of  such  proceed- 
ings to  his  principal,  the  lessee,  being 
eufiicieut : 

Held,  further,  that  the  surety  of  the 
lessee  was  liable  for  interest  upon  the 
amount  of  rent  due  on  the  lease,  only 
from  the  23d  day  of  January,  1857, 
the  date  of  the  decision  of  the  arbi- 
trators. That  the  liability  of  his  prin- 
cipal (the  lessee)  was  not  fixed  untij 
then,  by  the  express  terms  of  the 
lease ;  and  the  surety  could  only  be 
liable  for  interest  from  that  time. 
(Binnse  agt.  Wood,  47  Barb.  624.) 

.  The  estate  or  interest  of  a  lessee  of 
real  property  under  a  sub-leaso  made 
by  him  to  third  persons,  for  a  term 
exceeding  one  year,  with  a  reservation 
of  a  right  of  re-entry  for  breach  of 
covenant,  is  an  estate  or  interest  in  • 
land,  within  the  meaning  of  the  stat- 
ute of  frauds  (2  R.  S.  134,  §§  6,  8 ; 
29  Car.  11,  c.  3,  §§  1,  2,  3)  ;  and  can- 
not be  assigned  by  parol.  (Agate  agt. 
Gignoux,  1  Hobt.  278. ) 

7.  The  fact  that  such  interest  was  held 
by  partners,  upon  dissolution  of  whose 
partnership  it  was  treated  as  passing 
with  other  assets  to  a  new  irm  which 
succeeded  them,  does  not  take  the 
case  out  of  the  operation  of  the  stat- 
ute, as  between  the  sub-lessees  and 
an  assignee  by  deed.     (I&.) 

8.  Thus,  where  partners,  who  had  taken 
a  lease  of  premises,  and  sub-Jet  a  part 
for  a  term  of  years,  with  the  reserva- 
tion of  such  right  of  entry,  dissolved 
their  partnership,  and  a  new  firm  was 
formed,  which  acquired  the  owner- 
ship of  their  other  assets,  and  suc- 
ceeded to  their  position  under  both 
leases,  but  without  any  assignment 
in  writing. 

9.  Held,  that  a  debt  dne  from  such  new 
firm  to  the  sub-lessees,  could  not  bo 
set  off  bv  the  latter  against  a  claim 
by  one  who  held  a  subsequent  written 
assignment    of  the    lease    from  the 
members  of  the  original  firm,  for  rent 
accrued  after  such  assignment.  (Id.) 
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LEGAL  TENDER  NOTES. 

1.  H.  executed  his  bond  dated  May  26, 
1846,  to  B. ,  conditioned  to  pay  "in  gold 
and  silver  coin  of  the  standard  by 
which  the  coins  of  the  United  States 
were  regulated  by  the  laws  existing 
on  the  26th  day  of  May,  1846,  the  sum 
of  .$4,000 "  in  three  years  from  the 
date  thereof,  with  interest,  and  mort- 
gaged certain  property  as  collateral 
security.      The  mortgaged  premises 
were  directed  to  be  sold  in  partition, 
and  the  referee  paid  the  plaintiff  (the 
assignee  of  the  mortgage),  on  the  llth 
day  of  December,  1865,  $4,151.66,  the 
amount  then  due  on  the  bond  and 
mortgage,  in  legal  tender  notes  : 

2.  Held,  that  the  bond  and  mortgage 
were  fully  paid  and  satisfied  by  such 
payment,  and  that  the  holder  was  not 
entitled  to  receive  in  addition  to  the 
sum  thus  paid,  the  difference  in  value 
between  the  said  legal  tender  notes 
and  the  gold  and  silver  coin  agreed  to 
be  paid.     (Murray  agt.  Harrison.  47 
Barb.  484.) 

LEX  LOCI  CONTRACTUS 

1.  A  bill  of  exchange,  payable  in  the 
city  uf  New  York,  is,  although  it  be 
drawn  and  accepted  in  the  state  of  In- 
diana, a  contract  to  be  performed  in 
New  York,  and  is  to  be  governed  by 
the  laws  of  that  state.  (Bright  agt. 
Judson,  47  Barb.  29.) 

LIBEL. 

1.  Printed  or  written  matter,  to  be  li- 
bellous, per  se,  must  necessarily  be 
calculat|d  to  cast  ridicule  on  a  man, 
or  to  degrade  him  in  the  opinion  of 
his  acquaintances,  or  of  the  commu- 
nity. (Muare  agt.  Bennett,  ante,  177.) 

2.  Where  the  language  is  ambiguous, 
or  where  it  affirms  what  is  consistent 
with  freedom  from  moral  guilt,  an  al- 
legation that  the  publication  tends  to 
blacken  and  injure  the  reputation  of 
the  plaintiff,  and  expose  him  to  pub- 
lic  hatred,   contempt    and    ridicule, 
cannot  be  sustained  without  an  innu- 
endo.    (Id.) 

8.  Thus,  where  the  charge  was  that  a 
prostitute  was  under  the  patronage 
or  protection  of  the  plaintiff:  held, 
that  it  did  not  necessarily  impute 
moral  guilt,  and  that  the  complaint 
was  fatally  defective  in  not  containing 
an  innuendo  explanatory  of  these  am- 
biguous words.  (Id.) 

4.  The  mere  allegation  in  the  complaint 


that  the  charge  is  false,  malicious, 
and  tends  to  injure  the  plaintiff's  rep- 
utation, and  expose  him  to  public  ha- 
tred and  contempt,  is  not  smfticient, 
where  the  words  charged  are  s>o  am- 
biguous that  they  may  be  understood 
in  an  innocent  sense.  (Id.) 

5.  It  is  the  office  of  the  pleading  to  char- 
acterize the  intent  or  the  charge,  so 
that   the  defendant  may   take  issue 
upon  it.    The  courts  are  not  to  seek 
for  it  in  a  complaint  which  states  an 
ambiguous  charge.     (Id.) 

6.  In  an  action  for  libel,  the  defendants 
are  not  legally  chargeable  with  malice, 
by  reason  of  their  sub-editor  or  em- 
ployee refusing  to  publish  a  retraction 
or  explanation  of  the  libellous  article. 
(Edsall&gt.  Brooks,  aide,  191.) 

LICENSE. 

1.  A  statement  of  the  owner  of  real  prop- 
erty, to  another  person  who  applied 
for  leave  to  enter  theron  and  remove 
certain  fixtures  furnished  by  him  for 
which  he  had  not  been  paid,  that  he 
himself  had  no  objection,  but  could 
not  give  his  express  consent,  for  fear 
of  trouble  with  the  mortgagees,  was 
not  a  license  to  remove  them.  Nor 
was  he  thereby  estopped  from  suing 
him  for  such  removal.  (Sparks  agt. 
Leavy,  1  RoU.  530.) 

LIS  PENDENS. 

1.  By  the  Code,  as  it  existed  in  1859,  a 
notice  of  lis  pendens  might  be  filed  be- 
fore the  service  of  the  summons  or 
complaint  upon  the  defendant  in  the 
action.    The  filing  of  the  complaint 
was  then  the  period  at  or  after  which 
the  notice  might  be  filed.    (Stern,  agt. 
O'ConneU,  35  A.  Y.  It.  104.) 

2.  A.  commenced  an  action  to  foreclose 
a  mortgage  on  the  23d  day  of  July, 
1859,  and  at  12£  P.  M.  of  that  day  filed 
his  summons  and  complaint  and  no- 
tice of  lis  pendens  in  the  clerk's  office 
of  Albany  county.   Copies  of  the  sum- 
mons and  complaint  were  delivered  to 
the  sheriff,  within  an  hour  thereafter, 
for  sen-ice  upon  the  defendant,  and 
were  actually  served  on  the  25th  day 
of  the  same  month.    B.  made  a  loan 
to  the  defendant  and  received  a  mort- 
gage on  the  same  premises,  on  the 
same  23d   day  of  July,  between  the 
hours  of  2  and  4  P.  M.",  and  the  same 
was  put  upon  record  at  5  o'clock  of 
that  day  : 

Held,  that  B.  could  not  maintain  an  ac- 
tion for  a  foreclosure  of  his  mortgage 
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against  a  purchaser  under  the  fore- 
closure of  A.'s  mortgage,  but  that  the 
lien  of  B.'s  mortgage  was  cut  off  and 
I  barred  by  the  filing  of  the  notice  of 
lia  pendens  in  the  action  commenced 
by  A.  (Id.) 

LOAN. 

1.  The  purchase  by  a  party,  with  his 
own  means  and  for  his  own  benefit,  of 
a  demand  held  by  another,  though 
made  at  the  request  of  the  debtor, 
does  not  constitute  a  loan  of  money  to 
the   latter,  within   the  intent  of  the 
usury  laws.     ( Orane  agt.  Price,  35  _Ar. 
Y.  H.  494.) 

2.  Such  a  transaction  is  not  vitiated  by 
the  agreement  of  the  debtor,  in  order 
to  induce  such  purchase,  to  secure  by 
mortgage  the  amount  actually  due, 
though  the  transfer  should  be  ob- 
tained at  a  discount.     (Id. ) 

3.  It  would  be  a  perversion  of  the  stat- 
ute, to  sustain  a  defense  of  usury, 
where  no  unlawful  gain  or  advantage 
has  been  either  bargained  for  or  se- 
cured by  the  creditor,  and  where  the 
debtor  could  be  subjected  to  no  loss 
by  fulfilling  the  terms  of  his  engage- 
ment.    (Id.) 

MANDAMUS. 

1.  Mandamus  is  not  the  proper  remedy 
to  test  a  claim  to  the  office  of  presi- 
dent of  a  board  of  public  officers :  the 
claim  of  the  possession  of  the  books 
and  paper  s  should  be  tried  by  the 
proceedings  provided  for  that  pur- 
pose, by  statute  ;  and  the  title  to  office 
should   be  tried  by  an  action  of  quo 
warranlo.      (People  ex  rel.   Bradley 
agt.  Stephens,  2  Abb.  N.  S.  350.) 

2.  A  mandamus  should  not  be  issued, 
as  a  general  rule,  in  cases  where  the 
right  of   the   relator  depends    upon 
holding  an  act  of  the  legislature  un- 
constitutional.    (Id.) 

8.  It  seems,  that  a  mandamus  may  be 
granted  to  compel  the  clerk  of  a  mu- 
nicipal corporation  to  execute  a  con- 
tract under  the  seal  of  the  corpora- 
tion. (People  ex  rel.  Wood  agt.  Con- 
nolly, 2  Abb.  N.  S.  315. 

4.  A  mandamus  is  not  to  be  granted 
against  the  city  of  New  York  to  com- 
pel the  payment  of  a  claim,  unless  it 
clearly  appears  that  there  is  money  in 
the  treasury  appropriated  to  the  pur- 
pose.   Otherwise  the  remedy  must  be 
DV  action.     (Id.) 

6.  An  application  to  the  court  for  a  writ 


of  mandamus  against  public  officers 
'must  be  made  within  the  judicial  dis- 
trict in  which  the  action  resulting 
from  the  issue  of  such  a  writ  would 
bo  triable,  or  in  a  county  adjoining 
that  in  which  the  action  would  be 
triabie.  (People  ex  ret.  Cagger  agt. 
Supervisors  of  Schutiler,  2  Abb.  N.  S. 
78.) 

6.  Such  an  application  is  not,  in  itself,  a 
suit  or  action,  within  the  meaning  of 
2  Revised  Statutes,  353,  section  14 — 
which    provides    that    every    action 
against  a  public  officer,  for  or  con- 
corning  any  act  done  by  virtue  of  his 
office,   shall  be  laid    in    the    county 
where  the  fact  complained  of   hap- 
pened— but  it  is  to  be  regarded  as  a 
motion,  within  the  spirit  of  section 
401  of  the  Code  of  Procedure.     (Id.) 

7.  An  affidavit  stating  that  the  services 
claimed  for  were  performed  (but  not 
stating  that  they  were  rendered  for 
the  county),  and  that  no  part  of  the 
claim  had  been  paid  by  the  board  or 
any  one  on  their  behalf,  is  not  a  suffi- 
cient verification  to  make  it  the  duty 
of  the  board  of  supery  isors  to  act  up- 
on the  claim.     (Id.) 

8.  When  an  application  for  a  writ  of 
mandamus,  made  upon  affidavit  and 
on  notice,  is  met  by  counter  affidavits 
showing   that  material  questions  of 
fact  are  in   dispute,  such   questions 
must  be  determined  before  the  court 
can  decide  the  questions  of  law  and 
grant  a  pereniptoi-y  writ.     (Id.) 

9.  The  general  rule  is,  that  a  mandamus 
will  not  lie  where  an  adequate  rem- 
edy at  law  exists ;  bnt  where  the  rem- 
edy by  action  is  doubtful,  a  manda- 
mus will  lie.     (dark  agt.  MlLer,  47 
Barb.  38.) 

MANUFACTURING  COMPANIES. 

1.  Section  24  of  the  general  law  author- 
izing the  formation  of  manufacturing, 
&c.,  corporations— which  requires  suit 
to  be  brought  against  the  company 
before  an  action  to  enforce .  the  per- 
sonal liability  of  stockholders  can  be 
maintained — is  to  be  construed  as  re- 
quiring the  recovery  of  judgment, 
and  the  return  of  execution  unsatis- 
fied, in  such  suit.  (Liudsley  agt. 
Simonds,  2  Abb.  N.  S.  69.) 

MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prosecu- 
tion in  arresting  the  plaintiff  for  fel- 
ony, the  fact  that  the  plaintiff  was,  on 
the  hearing,  committed  by  the  magis- 
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trate  to  await  the  action  of  the  grand 
jury,  is  not  conclusive  evidence  of 
pruliahlo  cause.  (Haupt  agt.  Pohl- 
mann,  1  liobt.  121.) 

2.  Conclusive  evidence  means  either  a 
presumption  of  law,  or  else  evidence 
so  st)  ong  as  to  overbear  all  other  in 
the  case  to  the  contrary.  (Id.) 

8.  In  an  action  for  malicious  prosecu- 
tion, want  of  probable  cause,  though 
a  question  of  law,  may  properly  i>e 
parsed  upon  by  the  jury,  in  the  ab- 
M'lice  of  any  request  to  "the  judge  to 
instruct  them  as  to  the  law.  (Id.) 

4.  A  refusal    to    nonsuit  will   be  sus- 
tained on  appeal,  if  it  appears  that 
tin 're  was  finally  in  the  case  sufficient 
evidence  to  be  submitted  to  the  jury. 
(Id.) 

5.  Slighter  evidence  will  suffice  to  es- 
tablish the  want  of  probable  cause 
than  to  establish  an  affirmative.  (Id.) 

6.  What  constitutes  sufficient  probable 
cause  to  justify  a  prosecution  for  lar- 
ceny.    (Id.) 

MARRIED  WOMEN. 

1.  A  confession  of  judgment  by  a  mar- 
ried woman  is"  not  void,  but  voidable 
merely.  (Roraback  agt.  Stebbins,  ante, 
278.) 

2.  If  she  elects  to  allow  it  to  stand,  and 
the  title  of  her  property  through  its 
instrumentality  to  be  charged,  there 
is  no  good  reason  why  she  may  not 
do  so.     (Id.)' 

3.  Therefore,  where  there  has  been  a 
levy  of  execution  upon  her  property, 
and  a  sale  thereof  upon  such  a  judg 
meut,  the  purchaser  acquires  a  title 
which  cannot    be    impeached    by    a 
creditor  not  having  a  judgment  or 
hen  on  the  property  at  the  time  of 
levy.    (Id.) 

4.  The  statutes  "  for  the  more  effectual 
protection  of  the  rights  of  married 
women"  (Laics  of  1848,  ch.  200  ;  Id. 
1849,  ch.  375),  were  not  intended  to 
confer  any  greater    authority    upon 
femes  covert,  to  enter  into  contracts 
generally,    than    previously    existed, 
and  did  not  remove  their  legal  inca- 
pacity to  contract  debts.    (Fistier  agt. 
Marcin,  47  Barb.  155. ) 

6.  Those  statutes  do  not  authorize  a 
married  woman  to  charge  her  sepa- 
rate estate  for  a  debt  which  did  noi 
arise  in  connection  with  it,  and  whicl 
is  not  for  her  own  benefit  or  the  bene- 
fit of  the  estate.  (Id.\ 


6.  The  provisions  of  chapter  90,  Laws  of 
1860,  page  157,  were  not  intended  to 
remove  the  common  law  disability  of 
married  women  to  bind  themselves  by 
their  contracts  at  large.     (Id.) 

7.  With  the  exception  of  carrying  on  a 
trade  or  business  on  their  own  ac- 
count, the  only  contracts  which  the 
act  of  1860  empowers  married  women 
to  make,  are  those  which  have  a  di- 
rect reference  to  their  separate  prop- 
erty.    (Id.] 

8.  A  married  woman  cannot  bind  her- 
self, or  create  a  charge  upon  her  sep- 
arate estate,  by  a  promise  to  pay  for 
nursing  and  taking  care  of  her  sick 
and  infirm  father  ;  where  she  does 
not  agree,  or  indicate  an  intention,  to 
bind  her  separate  property.     (Id.) 

9.  Nor  is  she  liable,  in  such  a  case,  on 
the  ground  that  under  the  statute  (1 
E.  S.  614.  §  1)  she  is  bound  to  main- 
tain her  father  ;  where  it  appears  that 
she  did  not  assume  to  pay  for  that 
reason  and  upon  that  consideration, 
and  did  not  agree  to  bind  her  sepa- 
rate estate.     (Id.) 

10.  Under  sections  274  and  287  of  the 
Code  as  amended  in  1862,  relative  to 
actions  against  married  women,  it  is 
only  the  cause  of  action  against  or 
liability  of  a  married  woman  defend- 
ant that  is  to  be  tried  in  the  action 
against  her.     The  determination  <.f 
the  mode  of  satisfying  the  amount 
recovered  is  postponed  until  the  ex- 
ecution.     The   judgment    do  s   not 
cease  to  be  in  rein,  although  form- 
ally in  personam  ;  it  is  only  to  IK-  en- 
forced against  a  particular  kind  of 
property.      ( Jialdirin  agt.  Kirnmd,  1 
Bobt.  109.) 

11.  It  is  still  necessary,  in  an  action 
against  a  married  woman,  to  allege  in 
the  complaint,  the  facts  creating  her 
peculiar  liability  for  an  act  relating  to 
her  separate  estate,  or  relating  t  •  trado 
carried  on  by  her  for  her  own  benefit. 

pa.) 

12.  A  married  woman  cannot  be  arrest- 
ed in  a  civil  action.     (Id.) 

13.  In  all  cases  of  a  judgment  against  a 
married  woman  it  should  be  expressly 
stated  therein  that  the  amount  is  "to 
be  levied  or  collected  out  of  her  sepa- 
rate estate  and  not  otherwise."  and 
the  execution  should  follow  the  judg- 
ment, in  its  terms.     (Id.) 

14.  A  mere  absolute  judgment  in  per- 
sonam against  a  married  woman,  re- 
covered prior  to  1862,  is  not  sufficient 
to  entitle    the    creditor   to    sue  her 
thereon,    and    recover    a   judgment 
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against  her  separate  property.  The 
creditor  in  such  action  on  the  judg- 
ment must  also  establish,  at  least, 
that  the  original  cause  of  action  was 
such  as  to  entitle  the  plaintiff  to  a 
judgment  against  her  separate  estate. 
(Id.) 

15.  A  married  woman,  who  carries  on  a 
separate  business — as  she  is  allowed 
to  do  by  Laws  of  1860  (p.  157,  ch.  90, 
§  2) — and  who  purchases  goods  f,»r 
the  business,  and  uses  them  therein, 
is  liable  in  an  action  for  the  price  of 
such  goods.      (Coster  agt.  Isaacs,  1 
Bdbt.  176.) 

16.  So,  if  she  leases  a  store  for  a  busi- 
ness conducted  by  her,  on  her  sepa- 
rate account,  and  uses  it  for  that  pur- 
pose, she  is  liable  for  the  rent.     (Id.) 

17.  It  seems  that  a  false  representation 
by  a  married  woman,  carrying  on  a 
separate  business,  that  she  was  ma- 
king a  contract — e.  g.  hiring  a  store — 
for  the  uses  of  such  business,  would 
render  her  liable  for  the  stipulated 
price.     (Id.) 

18.  An  averment  in  the  complaint,  that 
the  defendant,  a  married  woman,  who 
carried  on  a  separate  business,  repre- 
sented at  the  time  of  making  the  con- 
tract that  it  was  for  the  uses  of  such 
business,  is  sufficient  upon  demurrer. 
If  the  contract  was  not  in  fact  for 
the  use  of  such  business,  it  must  be 
alleged  by  way  of  defense.     (Id.) 

19.  The  object  of  the  statutes  of  1848 
and  1849  was  to  divest  the  title  of  the 
husband,  jure  marili,  during  covert- 
ure, and  to  enable  the  wife  to  take  the 
absolute  title  to  property,  as  though 
she  were  unmarried.     (Draper  agt. 
Stouvenel,  35  N.  Y.  E.  507.) 

20.  Prior  to  the  statute  of  1860  (ch.  90, 
§  7,  p.  158)   a  married  woman  could 
not  render  herself  personally  liable 
for  rent ;  but  if  the  lessor  was  willing 
to  assume  the  risk,  the  lease  taken  by 
the  wife  would  be  valid,  and  no  es- 
tate would  pass  to  her  husband.  (Id.) 

21.  Where  the  action  concerns  the  sep- 
arate property  of  the  wife,  it  is  prop- 
erly brought  In  her  name  alone.  (Id.) 

MECHANICS'  LIEN. 

1.  A  mechanic's  lien,  filed  under  the 
statute,  can  only  be  discharged  in  one 
of  the  modes  prescribed  by  the  stat- 
ute.    (Fetlrich  agt.  Tolten,  2  Abb.  N. 
S.  264.) 

2.  The  court  has  not  the  power  to  dis- 
charge the  hen  before  the  lapse  of  a 


year,  and  without  proceedings  taken 
under  the  statute.     ( Id.) 

8.  To  entitle  a  party  furnishing  mate- 
rial for  constructing  a  building  in 
Kings  county  to  a  hen  on  the  prem- 
ises for  the  price  of  the  material  furn- 
ished, he  must  file  his  notice  of  lion 
in  the  clerk's  office  of  that  county 
within  sixty  days  after  the  delivery  of 
the  same.  (Spencer  agt.  Bameit.  35 
N.  Y.  It.  94.) 

MEEGEE. 

1.  Where  personal  chattels  are  mort- 
gaged and  subsequently  attached  to 
the   freehold,    under    circumstances 
showing  that,  as  between  the  parties, 
they  are  to  be  considered  personal 
chattels  still,  a  transfer  of  said  mort- 
gage, after  the  chattels  have    been 
thus  attached,  together  with  a  pur- 
chase of  the  equity  of  redemption  by 
the    assignee,   transfers   the  title  to 
such  mortgaged  property.     (Sheldon 
agt.  Edwards,  35  N.  Y.  R.  279.) 

2.  In  equity,  merger  never  takes  place 
when  the  requirements  of  justice,  or 
the  intentions  of  the  parties,  demand 
that  it  should  not.     (Id.) 

METROPOLITAN  BOARD  OF 
HEALTH. 

1.  The  Metropolitan  Board  of  Health  of 
the  city  of  New  York,  when  sued  as 
such,  cannot  sever,  and  appear  by  at- 
torney separately,  although  they  are 
composed  of  the  Commissioners  of 
the   Metropolitan    Sanitary   District, 
and  the  Commissioners  of  the  Metro- 
politan Police.    (Stewart  agt.  The  Me- 
tropolitan Board  of  Health,  ante,  3. ) 

2.  Consequently,  where  the  Board  of 
Health,  as  defendants,  sever,  and  ap- 
pear by  separate  attorneys,  they  are 
entitled  to  but  one  bill  of  costs,  when 
they  are  successful.     (Id.) 

3.  The  statute  allowing  double  costs  to 
public  officers,  sued  for  official  acts, 
IH  not  repealed.    But  the  party  enti- 
tled to  double  costs,  must  apply  to 
the  court  for  them.    The  clerk  is  not 
authorized  to  decide  upon  allowing  or 
disallowing  them  on  taxation.     (See 
Wheeluck  agt.  Hotchkiss,  18  How.  468, 
contra  as  to  the  authority  of  the  clerk.) 
(Id.) 

4.  An  action  against  the  Metropolitan 
Board  of  Health,  for  an  injunction  re- 
straining them  from  interiering  with 
the   business  of   the    plaintiff  as   a 
butcher,  is  not  brought  for  an  act 
done,  or  for  an  omission  to  do  an  act 
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which  it  was  their  duty  to  perform, 
but  simply  seeks  to  prevent  any  act 
from  being  done,  and  does  not  come 
within  the  provisions  of  the  statute 
allowing  double  costs  to  public  office-re. 


5.  The  component  parte  of  The  Metro- 
politan Board  of  Health  of  the  city  of 
New  York,  cannot  be  separated  in  de- 
feuding  an  action,  so  as  to  authorize 
the  allowance  of  more  than  one  bill  uf 
costs.     (  Cooper  agt.  The  Metropolitan 
Board  of  Health,  ante,  5.  ) 

6.  An  action  against  The  Metropolitan 
Board  of  Health,  to  restrain  them  by 
injunction  from  interfering  with  the 
business  of  the  plaiutiffs,  as  butchers, 
is  not  brought  for  or  concerning  any 
act  done  by  a  public  t.ffic-er  by  virtue 
of  his  oflice  ;  nor  for  or  concerning 
the  omission  by  a  public  officer  or  per- 
son, to  do  auy  act  which  it  was  his 

-  official  duty  to  perform  ;  consequent- 
ly, does  not  come  within  the  provision 
of  the  statute  allowing  double  costs. 
(It  Till  be  s<e,i  that  lids  ayrets  irith  the 
neft  preceding  ca.se  of  bletrart  agt. 
The  Metropolitan  Hoard  of  Health,  up- 
on these  q  uest  ions.  JVo  allusion  is  made 
in  this  case  to  the  power  of  Hie  cierk  to 
decide  and  tax  double  costs.  )  (Id.) 

7.  The  statute  giving  double  costs  has 
no  application  to  suits  in  equity.  (Id.) 

8.  Where  a  business  is  so  carried  on  in 
the  city  of  New  York  that  it  is  a  pub- 
lic nuisance  per  se  —  the  odors  arising 
from  it  rendering  Me  uncomfortable, 
and  being  injurious  to  health  :  The 
Metropolitan  Board  of  Health  of  the 
city  have  the  power  expres.-ly  given 
to  them  by  the  "act  under  which  they 
were  created,  and  it  is  their  duty  to 
act,  and  to  act  promptly,  to  suppress 
the  business  and  abate"  the  nuisance, 
where  notice  to  show  cause  why  these 
acts  fchould  not  be  done,  have  been 
duly  served  upon  the  parties  interest- 
ed, and  by  them  disregarded.     (  Weil 
agt.  Schultz,  ante,  1  ;  and  Westheimer 
agt.  Schtdtz,  NOTE,  ante,  11.) 

9.  The  abatement  of  a  nuisance  is  not 
the  appropriation  of  private  property 
to  public  use  without  the  judgment  of 
our  peers.    It.  is  the  suppression  of  a 
thing  declared  to  be  illegal  by  the  law 
of  the  land,  and  which  may  be  de- 
stroyed by  any  citizen,  if  done  in  such 
a  manner  as  to  invade  no  law  of  prop- 
erty, or  for  the  preservation  of  the 
peace.     (Id.) 

10.  When,  therefore,  the  law  invests  a 
public  body  with  the  power  to  do  such 
an  act,  in  express  terms,  by  no  rule  of 


construction  can  such  a  law  be  held  to 
be  unconstitutional.     (Id.) 

11.  The  provisions  of  the  act  to  create 
a  metropolitan  sanitary  district,  &c., 
passed  February  26,  1806,  making  the 
expenses  of  doing  certain  work  there- 
in provided  for,  or  thereafter  to  be  or- 
dered, &c.,  a  several  and  joint  pi-r- 
eonal  charge  against  each  of  the  les- 
sees and  occupants  of  buildings,  and 
also  a  lien  npon  all  rent  and  compen- 
sation due  or  to  grow  due  for  the  use 
of  any  portion  of  such  premises,  does 
not  authorize  a  tenant,  without  action, 
and  upon  notice  merely,  to  pay  his 
rent,  due  to  the  landlord,  over  "to  a 
contractor  (who  is  an  assignee  of  the 
board),  for  work  done  upon  the  prem- 
ises, although  such  contractor  has  a 
lien,  under  the  act,  upon  such  rent, 
and  has  recovered  a  judgment  there- 
for against  a  co-tenant  of  the  prem- 
ises.    (Gibbons  agt.  Hamilton,  ante, 
83.) 

12.  By  this  act,  a  lien  may  be  created 
for  any  work  done  or  performed,  <tc. ; 
but  it  is  defective  in  not  stating  how 
the  lien  is  to  be  enforced.    Therefore, 
it  can  only  be  enforced  by  bill  in  equi- 
ty, by  which  the  interest  of  the  par- 
ties who  are  owners  or  tenants  could 
be  divested.     (Id.) 

13.  The  payment  bv  the  tenant  of  the 
rent  due"  to  the  landlord  to  the  con- 
tractor, being    an    attornment   to  a 
stranger,  is  absolutely  void  by  stat- 
ute, and  affords  no  defense  in  pro- 
ceedings by  the  landlord  to  recover 
the  rent.    (Id.) 


METROPOLITAN  BOARD  OF  POLICE. 

1.  The  second  section  of  article  10,  of 
the  constitution  of  this  state  (1846), 
is  as  follows :  "Ah1  county  officers, 
whose  election  or  appointment  is  not 
provided  for  by  this  constitution,  shall 
be  elected  by  the  electors  of  the  re- 
spective counties,  or  appointed  by  the 
boards  of  supervisors  or  other  county 
authorities,  as  the  legislature  shall  di- 
rect. Ah*  city,  town  and  village  offi- 
cers, whose  election  or  appointment 
is  not  provided  for  by  this  constitu- 
tion, shall  be  elected  by  the  electors 
of  such  cities,  towns  and  villages,  or 
of  some  division  thereof,  or  appointed 
by  such  authorities  thereof,  as  the  le- 
gislature shall  designate  for  that  pur- 
pose. All  other  officers  whose  elect- 
ion or  appointment  is  not  provided  for 

:  by  this  constitution,  and  all  officers 
whose  offices  may  hereafter  be  crea- 
ted by  law,  shall"  be  elected  by  the 
people,  or  appointed,  as  the  legisla- 
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ture  may  direct."  (People  agt.  The 
Board  of  Metropolitan  Police,  ante, 
52.) 

2.  The  legislature  are  prohibited  under 
this  section  of  the  constitution,  from 
investing  the  board  of  metropolitan 
police  with  the  powers  and  duties  now 
conferred  by  laws  and  ordinances  upon 
the  mayor,  the  common  council,  the 
mayor  and  common  council,  and  all 
other  boards  and  officers  (except  the 
metropolitan  board  of  health)  of  the 
city  of  New  York,  in  respect  to  thea- 
tres and  places  of  public  amusement, 
keepers  of  boarding  houses  for  emi- 
grant passengers,  junk-shop  keepers 
and  junk  boatmen,  pawnbrokers, 
venders,  hawkers  and  pedlers,  deal- 
ers in  second-hand  articles,  keepers 
of  intelligence  offices,  auctioneers, 
hackney  coaches  and  carriages,  and 
the  owners  and  drivers  thereof,  carts 
and  cartmen,  cabs  and  cabmen,  por- 
ters and  hand-cartmen,  omnibuses 
and  omnibus-drivers,  cars  and  car- 
drivers,  to  the  same  extent  as  though 
the  said  board  of  metropolitan  police 
was  named  in  such  laws  and  ordi- 
nances in  the  place  of,  and  stead  of, 
the  mayor,  common  council,  or  mayor 
and  common  council,  and  other 
boards  and  officers  of  said  city  of  New 
York,  as  enacted  and  passed  by  the 
legislature  in  1867.  (Id.) 

3.  By  this  act,  officers  to  perform  spe- 
cific local  and  city  duties,  are  ap- 
pointed by  the  state  authorities,  in- 
stead of  being  appointed  by  the  city 
authorities,  or  elected  by  the  people. 
(Id.) 

MISTAKE. 

1.  A  court  of  equity  will  not  reform  a 
written    contract  on  parol  evidence 
that  it  does  not  express  the  intent  of 
the  parties,  unless  the  mistake  is  clear- 
ly made  out.  by  proofs  entirely  satis- 
factory.    (Penneil  agt.  Wilson,  2  Abb 
JV.  S.  466.) 

2.  A  mutual  mistake  must  be  shown 
A  mistake  on  one  side,  in  the  absence 
of  any  fraud  on  the  other,  does  no 
authorize    the    interference    of    the 
court.     (Id.) 

8.  These  rules  applied  to  the  case  of  a 
stipulation  between  vendor  and  pur- 
chaser, apportioning  the  taxes  of  the 
year.  (Id.) 

MOBS. 

1.  Under  the  act  of  the  legislature  of 
April  13,  1855,  giving  a  right  of  action 


against  the  city  or  county,  to  a  person 
wnose  property  shall  be  "  destroyed 
or  injured,"  in  consequence  of  any 
mob  or  riot,  for  the  damages  sus- 
tained, an  action  lies  to  recover  the 
value  of  the  property  appropriated 
and  carried  away  by  the  persons  com- 
posing the  mob,  as  well  as  -of  that 
which  was  destroyed.  (!NOKAHAM,  Jv 
dissented.)  (Sarles  agt.  Mayor,  &c. 
of  New  York,  47  Barb.  447.) 

MORTGAGE. 

1.  The  assignee  of  a  mortgage  takes  it 
subject  to  any  equities  subsisting  in 
favor  of  the  mortgagor,  and  any  per- 
son who  has  succeeded  to  his  estate, 
at  the  time  of  the  alignment.  (Hart- 
ley agt.  Tatham,  1  KoU.  246. ) 

2.  Thus,  where  one  holding  an  execu- 
tory contract  for  the  conveyance  to 
him  of  certain  promises  subject  to  a 
mortgage,  rendered  services  to  the 
mortgagee,  upon  an  agreement  that 
their  value  was  to  be  received  as  pay- 
ment of  so  much  due  on  the  mort- 
gage, and  such  agreement  was  after- 
wards   assigned,    and    the  premises 
subject  to  such  mortgage  also  con- 
veyed to  a  third  person  : 

3.  Held,  that  the  latter  was  entitled  to 
the  benefit  of  the  application  of  the 
value  of  such  services  in  part  pay- 
ment of  such  mortgage,  as  against 
an  assignee  of  the  mortgage,  by  an 
assignment  subsequently  made.  ( Id.) 

4.  One  who  hay  succeeded  to  the  estate 
of   the  mortgagor,   is    not  estopped 
from  asserting  such  right  by  the  fact 
that  his  immediate  grantor  had  as- 
sumed the  payment  of  the  mortgage 
for  its  full  amount,  and  agreed  with 
the  mortgagor  to  pay  it.    This  is  a 
mere    personal    obligation    of    such 
grantor,  to  such  mortgagor,  and  does 
not  so  run  with  the  land  as  to  estop 
his  grantee.     The  mortgagee  could 
not  avail  himself  of  it,  nor  can  his 

(Id.) 


5.  Where,  upon  default  in  the  payment 
of  interest,  upon  a  mortgage,  which 
provides    that  on  such  default,  the 
principal    shall,   at  the  mortgagee's 
option,    become    payable,  the  mort- 
gagee has  made  his  election  by  bring- 
ing an  action  claiming  to  foreclose 
for  the  whole  amount,  the  defendant 
has    a    right,    although    after    suit 
brought,  to  tender  the  whole  amount, 
with  costs,  and  the  tender,  if  refused, 
extinguishes  the  lien  of    the  mort- 
gage.    (Id.) 

6.  The  priority  of  a  mortgage,  first  ex- 


560 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


}.  Bnt  as  euch,  the  mortgagee  poe 
the  right  to  maintain  an  actior 


ecuted,  will  be  presumptively  lost  by 
the  omission  to  record  it  until  aft  IT 
a  second  mortgage  has  been  recorded. 
(Peaboby  agt.  Roberts,  47  Barb.  91.) 

7.  And  that  presumption  must  prevail 
against  the  first  mortgage,  unless  it 
can  be  overcome  by  evidence,  in  the 
manner  sanctioned  by  law.     (Id.) 

8.  If  no  such  evidence  be  given,  the 
prior  mortgage  will  bo  deemed  to  be, 
in  fact,  a8  it  is  in  law,  a  second  mort- 
gage, though  given  before  that  which 
has  acquired  priority  over  it.     ( Id. ) 

assesses 
tion  upon 

"  the  first  mortgage,  for  the  foreclosure 
of  so  much  of  the  equity  of  redemp- 
tion as  remained  in  the  mortgagor  at 
the  time  when  it  was  recorded,  and 
for  a  satisfaction  of  the  debt  secured 
by  it,  by  a  sale  of  the  mortgaged 
premises,  notwithstanding  there  ha-; 
been  a  foreclosure  of  the  second  mort- 
gage, and  a  sale  under  it.  (Id.) 

10.  It  is  generally,  if  not  universally, 
true  as  a  legal  proposition,  that  no 
person  can  be  affected  or  prejudiced 
by  legal  proceedings  against  property, 
in  which  he  has  an  interest,  unless  he, 
or  those  under  whom  he  derives  his 
title,  was  made  parties  to  such  pro- 
ceedings.    ( Id. ) 

11.  There  can  be  no  reason  for  depriving 
a  junior  mortgagee  of  his  right  to  fore- 
close his  mortgage,  and  sell  his  mort- 

faged  premises,  merely  because  they 
ave  been  previously  sold,  under  a 
foreclosure  of  the  senior  mortgage, 
without  making  him  a  party.    (Id. ) 

12.  The  right  of  a  junior  incumbrancer 
to  extinguish  the  hen  of  a  senior  in- 
cumbrance,  it  is  well  settled,  continues 
until  that  incumbrance  has  been  fore- 
closed. Then  the  lien  becomes  a  title. 
(Id.) 

13.  But  a  foreclosure  as  to  other  parties 
is  not  sufficient  to  divest  the  right  of 
an    incumbrancer  not  joined  in  the 
action.    For  as  to  him,  there  can  be 
no    foreclosure  under  such  circum- 
stances.    He  must  have  his  day  in 
court,  before  his  right  in  the  mort- 
gaged premises  can  be  divested,  or 
even  seriously  impaired.     (Id.) 

14.  As  to  such  a  party,  his  interests  are 
not  foreclosed  by  a  proceeding  carried 
on  only  against  others.    And  for  that 
reason,  when  he  comes  in  to  redeem, 
he  is  not  required,  as  a  condition  of 
doing  so,  to  pay  the  costs  of  the  inef- 
fectual foreclosure.     (Id.) 


years  from  the  time  the  mortgage 
debt  became  due,  or  the  last  payment 
was  made  upon  it?  Quere.  (id.) 

16.  The  defendant  having  commenced 
the  foreclosure  of  a  mortgage  given 
to  him  by  the  plaintiff  by  advertise- 
ment, claiming  that  there  was  due 
thereon  $4,312.67,  theplaintiffbrought 
this  suit  to  procure  the  cancellation 
and  satisfaction  of  the  mortgage,  on 
the  ground  that  it  had  been  paid.  The 
defendant,  in  his  answer,  denied  that 
the  mortgage  was  paid,  and  claimed 
by  way  of  affirmative  relief,  judgment 
of  foreclosure  and  sale,  for  the  pay- 
ment of  the  amount  due.    The  case 
was  tried  before  a  referee,  who  re- 
ported the  sum  of  $3,405.75,  as  being 
due  and  unpaid  upon  the  mortgage. 
On  the  hearing,  at  special  term,  upon 
the    referee's  report,    the  defendant 
waived  all  claim  to  affirmative  reh'ef, 
and  the  court  dismissed  the  complaint, 
with  costs  : 

17.  Held,  that  the  waiver  of  the  defend- 
ant did  not  change  the  issue  joined 
by  the  pleadings ;    nor  prevent  the 
court  from  determining  the   amount 
due  upon  the  mortgage,  or  from  al- 
owing  the  plaintiff  to  redeem  by  the 
payment  of  euch  amount.     (Suther- 
land agt.  Hose,  47  Barb.  144.) 

18.  That  thougjh  the  defendant  might 
decline  the  affirmative  relief  to  which 
he    was    entitled,    yet    such    waiver 
should  not  deprive  the  plaintiff  of  the 
legitimate  fruits  of  the  trial  upon  the 
issue  joined  : 

19.  i-feld,  ftten,  that  the  amount  due  hav- 
ing been  litigated  between  the  parties, 
and  settled  by  the  report  of  the  referee, 
no  injustice  could  be  done  by  decree- 
ing the  satisfaction  of  the  mortgage, 
upon  the  payment  by  the  plaintiff  of 
the  amount  so  found  due,  with  inter- 
est.   But  that  great  injustice  might 
be  done  by  compelling  the  plaintiff  to 
retry  the  case  under  circumstances 
subjecting  him  to  hardship,  expense 
and  possible  loss  of  testimony.    (Id.) 

20.  And  that  such  a  case  demanded  the 
aid  of  a  court  of  equity,  because  the 
defendant  was  endaavoring  to  fore- 
close   his    mortgage   for   a    greatel 
amount  than  was  found  due  by  the 
referee.    (Id.) 

21.  After  the  death  of  a  mortgagor,  his 
heirs  are  the  persons  primarily  liable 
for  any  unpaid  balance  due  upon  the 
mortgage,  and  they  alone  can  ask  to 
redeem,  and  have  the  mortgage  can- 
celled and  satisfied.    (Id.) 


15.  Whether  an  action  to  redeem  can    22.  An  action  for  that  purpose,  cannot 
Le  brought  after  the  expiration  of  ten       bo  brought  by  the  administrator  of 
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the  mortgagor ;  and  the  heirs,  not 
being  parties  to  such  an  action,  will 
not  be  bound  by  its  result.  (Id.) 

23.  The  title  of  a  mortgagee,  who  be- 
comes the  purchaser  of  the  mortgaged 
premises  at  a  sale  under  a  decree  of 
foreclosure  relates  back  to  the  period 
when  the  mortgage  was  executed,  and 
takes  effect  from  that  time.     (  Wliite 
agt.  Evans,  47  Barb.  179.) 

24.  A  sale  of  real  estate  under  a  pro- 
ceeding   which    is     afterwards    pro- 
nounced to  be  illegal  and  invalid,  can- 
not operate  to  extinguish  a  valid  mort- 
gage, to  satisfy  which  the  sale  was 
made.      (Stackpole  agt.   liobbins,  47 
Barb.  212.) 

25.  The  power  of  the  mortgage  is  not 
exhausted  by  any  such  illegal  sale  ; 
and  upon  the  sale  being  vacated,  the 
mortgage  becomes  as  effective  as  if  no 
proceedings  to  set  aside  the  sale  had 
been  had.     (Id. ) 

26.  The  legal  effect  of  a  judgment  set- 
ting aside  a  foreclosure  and  sale,  is  to 
vacate  and  annul  all  the  proceedings, 
and  to  restore  the  mortgage  to  the 
same  position  it  occupied  before  the 
proceedings  were  commenced.    (Id. ) 

27.  The  judgment  does  not  destroy  the 
lien  of  the  mortgage,  which  still  re- 
mains in  force  ;  and  new  proceedings 
to  foreclose  the  mortgage,  and  for  a 
sale  of  the  premises,   may  be  com- 
menced by  the  mortgagee.     (Id.) 

28.  Such  new  proceedings  will  not  be 
restrained  by  injunction,  at  the  suit 
of  a  junior  mortgagee,  on  the  ground 
that  the  lieu  of  the  prior  mortgage  is 
destroyed.     ( Id. ) 

29.  It    does  not  require  a  direct  and 
affirmative  judgment  of  the  court,  af- 
ter proceedings  to  foreclose  a  mort- 
gage have  been  vacated  and  set  aside 
for  irregularity,  fraud  and  collusion, 
to  reinstate  the  mortgage  and  restore 
its  lien  upon  the  premises.     (Id.) 

30.  A  mortgage  will  not  be  deemed  paid 
and  cancelled  by  a  judgment  for  fore- 
closure and  sale,  so  as  to  be  no  longer 
a  lien,  where  the  proceedings  in  the 
action  are  subsequently  set  aside  and 
vacated.     (Id.) 

31.  Where  a  bond  and  mortgage  are  ex- 
ecuted  simultaneously,  the  bond  is 
the  principal  debt,  and  the  mortgage 
only  the  incident,  or  collateral  to  it. 
And  the  assignment  of  the  incident 
will  not  draw  after  it  the  principal. 
\Merritt    agt.    Bartholick,  47    Barb. 
253.) 

32.  The  assignment  of  a  mortgage,  with- 

XXXUI. 


out  the  accompanying  bond,  whither 
by  writing  or  parol,  and  as  collateral, 
or  otherwise,  is  a  nullity,  and  the  as- 
signee acquires  no  interest ;  espe- 
cially as  against  a  subsequent  as- 
signee of  both  the  bond  and  mort- 
gage. (Id.) 

33.  The  delivery  of  a  mortgage,  without 
the  bond,  by  the  holder,  to  another, 
to  hold  as    collateral  security  for  a 
debt,  gives  the  creditor  no  interest  in 
the  mortage.     (Id.) 

34.  A  parol  assignment  of  a  mortgage, 
and  the  delivery  of  the  instrument,  to 
secure  the  payment  t)f  a  loan,  will  not 
carry  with  it  the  bond  also  ;  nor  will, 
it  operate  as  conclusive  evidence  of  an 
intention  to  pass  the  bond.     (Id.} 

35.  The  fact  that  themorgagee  retained 
the  bond  in  his  own  possession,  and 
delivered  only  the  mortgage,  and  sub- 
sequently   assigned    the    bond    and 
mortgage,  both  in  writing,  to  another, 
clearly  evinces  an  intention  not  to  pass 
the  bond  at  the  time  of  the  delivery 
of  the  mortgage.     (Id.) 

36.  A  mortgagee  may  maintain  an  ac- 
tion to  recover  the  amount  due  upon 
the  mortgage  against  a  grantee  of  the 
mortgaged  premises,  who  has,  by  ac- 
cepting a  deed  containing  a  covenant 
to  that  effect,  assumed  the  payment 
of  the  mortgage.     ( T/iorp  agt.   The 
Keokuk  Coal  Company,  47  Barb.  439. ) 

37.  The  fact  that  the  bond  accompany" 
ing  the  mortgage,  contains  a  clause  to 
the  effect  that  recourse  shall  be  first 
had  to  the  mortgaged  premises,  be- 
fore resorting  to  the  bond,  is  no  de- 
fenso  to  such  an  action.     (Id.) 

38.  Such  a  clause  in  the  bond  is  no  an- 
swer to  an  action  upon  a  direct  sub- 
sequent undertaking  and  agreement, 
by  a  purchaser,  to  pay  the  mortgage 
debt.     (Id.) 

39.  On  a  proceeding  for  the  distribution 
of  surplus  moneys,  arising  faom  the 
sale  or  mortgaged  premises  under  a 
decree  for  the  foreclosure  of  the  first 
mortgage,   the  holders  of  a  fourth 
mortgage    may    set   up,  before    the 
referee,  usury  in  a  third  mortgage. 
(  The  Mutual  Life  Insurance  Co.  of  N. 
Y.  agt.  Bowen,  47  Barb.  618.) 

40.  If  the  third  mortgage  is  affected  or 
tainted  with  usury,  it  is  void  as  to  the 
holders  of  the  fourth  mortgage,  and 
as  to  them,  is  not  a  lien,  either  at  law 
or  in  equitv,  on  the  surplus  moneys. 

(iao 

41.  A  foreclosure  suit  cannot  be  said  to 
have    terminated,  until  the    surplus 

36 


562 


NEW  YORK  PRACTICE  REPORTS. 


Digest. 


moneys  are  disposed  of,  in  that  suit. 
The  court  has  not  only  the  power,  but. 
it  is  its  duty,  in  that  action,  to  pro- 
vide for  the  equitable  distribution  o> 
disposition  of  the  surplus  moiievs. 
(Id.) 

42.  The  reference  as  to  liens  upon  the 
surplus  moneys,  in  a  foreclosure  suit, 
is  not  a  collateral  reference  ;  nor  is  an 
issue  as  to  usury  in  a   subsequent 
mortgage,  arising  on  the  reference,  a 
collateral  issue.    (Id.) 

43.  That  issue,  though  arising  on  the 
reference,  is  a  direct  issue,  necessa- 
rily to  be  determined  before  the  court 

.  can  finally  and  completely  administer 
the  whole  of  the  fund  resulting  from 
the  sale  of  the  mortgaged  premises. 
,  J.  dissented.)    (Id.) 


44.  A  mortgage,  at  the  time  it  was  ac- 
knowledged, was  left  with  the  officer 
before  whom  the  acknowledgement 
was  made,  to  be  taken  by  him  to  the 
county  clerk's  office  to  be  recorded. 
The  money  to  pay  the  clerk's  fees  was 
advanced  to  him  by  the  mortgagors, 
but  no  directions  were  given  as  to  the 
ultimate  disposition  of  the  mortgage, 
after   it  should    be  recorded.      The 
mortgage  was  left  at  the  clerk's  office 
by  the  officer,  the  fees  paid,  and  it 
was  recorded.    It  never  waa,  in  fact, 
delivered  to  the  mortgagees,  at  least 
not  until  some  months  after  a  deed 
of  the  premises  from  the  mortgagors 
to  the  plaintiff  had  been  executed, 
delivered  and  recorded  ;  nor  had  the 
mortgagee  any  notice  or  knowledge 
of  the   existence  of  such  mortgage 
until  a  considerable  time  after  the  ex- 
ecution of  such  deed  ;  nor  did  it  ever 
have  possession  thereof.    It  appeared 
by  the  admission  of  the  mortgagors, 
and  other  proof,  that  the  mortgage 
was  executed  and  recorded  by  them 
without  the  knowledge  of  the  mort- 
gagee, and  for  the  purpose  of  keeping 
off  other  creditors  : 

45.  Held,  that  there  was  no  valid  de- 
livery of  the  mortgage  by  the  mort- 
gagors to  the  mortgagee,  or  to  any 
person  for  them  ;  and  that  the  same 
was,  therefore,  void  as  a  lien,  prior  to 
the  deed  of  the  plaintiff.    (Foster  agt. 
Beardsley  Scythe  Company,  47  Barb. 
505.) 

46.  Before  a  mortgage  can  be  foreclosed 
by  advertisement,  it  is  necessary  that 
the    same,  containing  the  power  of 
sale,  should  be  duly  recorded.  (  Wells 

.      agt.  Wells,  ±1  Barb.  416.) 

47.  If  the  mortgaged  premises  consist 
of  distinct  farms,  tracts  or  lots,  situ- 
ated in  different  counties,  the  mort- 


gage must  be  recorded  in  the  clerk's 
office  of  each  county.     (Id.) 

48.  If  it  is  so  recorded,  the  notice  of 
sale  may  be  published  in  a  newspaper 
printed  in  either  of  them.  (l>l. ) 

19.  But  where  the  land  lies  hi  several 
counties,  the  notice  of  sale  must  be 
affixed  on  the  court  house  door  in  each 
county,  and  a  copy  delivered  to  the 
clerk  of  each  county.  (Id. ) 

50.  The  statute  requires  that  when 
mortgaged  premises  consist  of  dis- 
tinct farms,  tracts  or  lots,  they  shall 
be  sold  separately.  If  sold  together, 
the  sale  will  be  void,  or  at  least  void- 
able. (Id.) 

MORTGAGE  FORECLOSURE. 

1.  An  owner  of  the  equity  of  redemption 
of  mortgaged  premises,  is  not  affect- 
ed in  his  title  and  possession,  by  the 
foreclosure  and  sale  of  the  premises 
by  a  junior  mortgagee,  although  the 
statute  has  barred  the  right  of  the 
owner  to  redeem.   ( Wells  agt.  Pierce, 
ante,  421.) 

2.  The  only  remedy  of  the  purchaser 
under  the  junior  mortgage  foreclosure 
and  sale  to  get  possession,  if  he  was 
assignee    of    the    junior    mortgage, 
would  be  to  foreclose  and  sell.    (Id.) 

MOTIONS  AND  ORDERS. 

1.  An  order  made  by  the  court  mnst  be 
entered  accordingly,  and  it  is  irregu- 
lar to  disregard  it  because  erroneous, 
and  to  enter  a  different  order.     (  Wil- 
liams agt.  Murray,  2  Abb.  N.  S.  292. ) 

2.  An  order,  made  upon  motion  hi  a 
special  proceeding,  is  not  a  proper 
subject  for  a  re-hearing.  (Liciuyslon's 
Pelition,2  Abb.  N.  S.  1.) 

3.  The  practice  of  amending  and  ante- 
dating orders,  in  a  peculiar  carie,  dis- 
cussed and  condemned.     (Id.) 

4.  Where  it  was  evident  that  an  order 
removing  a  trustee  was  not  promul- 
gated until  a  certain  date  : 

5.  Held,  that  such  order  could  not  take 
effect  prior  to  that  tune,  by  force  of 
another    order,     made     afterwards. 
(Id.) 

6.  After  a  motion  has  been  denied,  up- 
on the  ground  that  material  facts, 
stated  in  the  moving  papers,  ought  to 
have  been  substantiated  by  the  oath 
of  the  witnesses,  instead  of  merely  by 
that  of  the  attorney  or  party,  it  is 
proper  to  grant  an   application  for 
leave  to  renew  the  motion,  especially 
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where  the  objection  was  not  inter- 
posed by  counsel,  but  was  raised  by 
the  court,  of  its  own  motion.  (Adams 
agt.  Bush  [No.  2],  2  Abb.  N.  S.  112.) 

7.  The  court  will  not  refuse  leave  to  re- 
new a  motion    merely   because  the 
costs  of  a  former  application  remain 
unpaid,   unless  it  appears    that   the 
party  seeks  to  avoid  payment,  or  is  in- 
solvent, or  has  no  property  within  the 
jurisdiction  of  the  court,  from  which 
payment  may  be  obtained  by  the  usual 
process.     (Id.) 

8.  A  decision  of  the  supreme  court  of 
the  general  term  should  not  be  recon- 
sidered by  a  single  judge  sitting  at  a 
special  term,  though  on  an  interme- 
diate appoal  to  the  court  of  appeals  a 
member  of  that  court  may  have  ex- 
pressed an  adverse  opinion  to  that  of 
the  supreme  court.     (Id.) 

9.  An  order  for  publication  of  summons 
is  not  avoided  by  the  fact  that  an  affi- 
davit relied  on  as  showing  a  material 
fact  on  which  the  order  was  granted, 
was  made  and  entitled  in  another  ac- 
tion.   It  is  allowable  on  such  applica- 
tions to  read  affidavits  that  have  been 
used  in  a  different  suit.     (Barnard 
Heydrick,  2  Abb.  N.  S.  47.) 

MUNICIPAL  CORPORATIONS. 

1.  The  common  council  of  the  city  of 
New  York  have  the  power  to  establish 
hackney-coach  stands,  either  under 
the  Montgomery  charter,  or  under  the 
act  of  the  legislature  of  1813.    (Mas- 
terson  agt.  Skorl,  ante,  481.) 

2.  Where  the  common  council  have  es- 
tablished the  locus  in  quo,  as  a  hack- 
ney-coach stand,  and  it  not  appearing 
that   the   licensees — defendants,  are 
misusing  the  right  they  have  under 
the  ordinance,   an  injunction  cannot 
issue  to  restrain  them  from  occupying 
such  stand,  although  such  stand  is 
established  in  from  of  the  livery  sta- 
ble of  the    plaintiffs    (opposite    the 
Central  Park),  whereby  the  plaintiffs 
claim  special  damage  by  reason  of 
the  defendants  soliciting  and  obtain- 
ing passengers,  thus  preventing  the 
plaintiffs  from  obtaining  the  custom 
they  would  otherwise  have.     (Id.) 

3.  If  such  injury  to  the  plaintiffs  does 
exist,  still,  the  defendants'  act  being 
lawful,  the  only  remedy  of  the  plain- 
tiffs is  by  application  to  the  common 
council.     (Id.) 

4-.  A  county  or  other  municipal  corpora- 
tion has  no  inherent  right  of  legisla- 
tion, and  cannot  subscribe  for  stock 
in  a  public  improvement  unless  au- 


thorized to  do  so  by  the  legislature. 
(People  agt.  Mitchell,  35  N.  Y.  E.  551.) 

NAVIGABLE  WATERS. 

1.  Where  a  foreign  corporation,  by  its 
officers,  come  within  this  state,  it  be- 
comes subject  to  the  laws  of  the  state 
and  to  the  process  of  the  courts  ;  and 
where  such  a  corporation,  by  its  offi- 
cers, is  guilty  of  a  wrong,  or  commits 
a  trespass  within  the  state,  there  is  no 
rule  by  which  it  can  escape  the  conse- 
quences of  its  illegal  acts  by  setting 
up  that  it  holds  its  existence  under  a 
foreign  government.  (People  agt.  Tint 
Central  liailroad  of  New  Jersey,  ante, 
407.) 

2.  If  there  is  an  improper  service  of  pro- 
cess upon  a  foreign  corporation,  the 
remedy  is  by  motion.     (Id.) 

3.  In  navigable  waters,  where  the  tide 
ebbs  and  flows,  the  sovereign  is  the 
owner  of  the  soil  under  the  water, 
and  of   the  waters  which   cover  it. 
(Id.) 

4.  Where  such  waters  form  the  bound- 
ary between  two  nations,  such  owner- 
ship is  vested  in  each  to  the  portion 
of  the  stream  adjoining  the  territory 
and  extending  to  the  center.    These 
rights  may  be  varied  by  tj  eaty,  or  by 
original  grants  or  prior  possession. 

5.  The  articles  of  agreement  or  treaty, 
made  and  executed  between  the  state 
of  New  York  and  the  state  of  New 
Jersey  hi  1833,  gives  to  the  state  of 
New  York  exclusive  jurisdiction  over 
all  the  waters  of  the  bay,  and  all  the 
waters  of  the  Hudson  river,  and  of 
and  over  the  lands  covered  by  said 
waters,,  to  low  water  mark  on  the  New 
Jersey  shore,  subject  to  the  right  of 
property  in  the  land  therein  given  to 
New  Jersey.     (Id.) 


6.  This  jurisdiction  granted  to  the  state 
of  New  York,  by  the  state  of  New 
Jersey,  means  the  right  of  exercising 
authority — of  governing  and  control- 
ling.  The  right  by  that  grant  is  made 
exclusive,  both  as  to  the  land  and  the 
water,  up  to  low  water  mark  on  the 
New  Jersey  shore.    And  this  jurisdic- 
tion and  control  is  exclusive  even  of 
New  Jersey,  except  hi  three  particu- 
lars :  One  of  title  to  the  land  under 
water ;  one  of  the  jurisdiction  over 
wharves,   docks    and  improvements, 
and  one  of  the  fisheries.     (Id.) 

7.  This  grant  of  exclusive  jurisdiction 
to  the  state  of  New  York,  with  the 
above  exceptions,   confers  upon  the 
state  full  power  and  authority  to  pre- 
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•erve  the  river  and  bay  from  injury, 
by  strangers  having  no  authority  HO 
to  act ;  and  the  .-ole  right  to  exercise 
anthoritv  and  control  over  the  water 
and  the  Kind  covered  by  water  against 
all  persons  who  have  no  right  to  take 
••II  ;  and  have  such  right  and 
interest  in  the  waters  alone  as  will 
enable  the  people  of  the  state  to  main- 
tain an  action  against;  persona  who, 
without  right,  seek  to  interfere  with 
such  control  or  jurisdiction.  (Id.) 

8.  Where  it  appeared  that  the  defend- 
ants, a  corporation  created  under  the 
laws  of  New  Jersey,  had  taken  \>- 
•ion  of  a  tract  of  land  under  water  in 
New  York  hay  and  the  Hudson  river, 
over  which  the  people  of  the  Mate  of 
New  York  had  exclusive  jurisdiction, 
and  displaced  the  water  by  filling  in 
the  same  to  the  exti-nt  of  eight  hun- 
dred acres,  in  a  porti.  >n  of  the  t-aid 
bay  and  river  ;  that  they  are  now  en- 
g^ged  in  rilling  in  to  a  large  extent, 
ami  w;ll  cause  serious  damage  to  the 
harbor  of  New  York  ;  and  that  they 
are  doing  HO  without  any  right  or 
grant  from  this  state  : 

9.  Hel'l,  that  under  such  a  state  of  facts, 
the  defendants  should  be  restrained 
from  doing  further  wrong  and  dam- 
age, until  it  appear  that  they  have 
some  better  right  and  authority  than 
their  mere  will  and  pleasure.    (Id.) 

10.  The  public  have  a  right  of  way  in 
every  stream  which  is  capable,  in  its 
natural  state  and  its  ordinary  volume 
of  water,  of  transporting,  in  a  condi- 
tion fit  for  market,  the  products  of  the 
forests  or  mines,  or  of  the  tillage  of 
the  soil  upon  its  banks.    (Morgan  agt. 
Kin<j,  35  N.  Y.  £.  454.) 

11.  The  capacity  for  transporting  these 
products  is  sufficient,  if,  in  its  natural 

and  ordinary  state,  it  can  be  of  public 
use  i:i  the  transportation  of  property, 
either  with  or  without  the  use  of  ves- 
sels, etc.  (Id.*. 

12.  Such  capacity  need  not  be  continu- 
ous.    It'  it  is,  ordinari  y,   subject  to 
regular  periodical  fluctuations,  attri- 
butable to  natural  causes,  and  contin- 
uing sufficiently  lung  to  make  it  use- 
ful as  a  public  highway,  it  is  subject 
to  the  public  easement.     (Id.) 

13.  Portions  of  Racket  river,  between 
Cohoii  and  Rayiuondnvihe,  are  not  a 
public    highway  :    consequently,    the 
puh.ic  easement  does  not  attach  there- 
to.    (U.) 

14.  A  statute  declaring  a  private  stream, 
on  which  riparian  owners  have  vested 
interests,  a  public  highway,  without 


providing  compensation  to  the  own- 
ers, Ao.,  is  null  and  void.    (Id.) 

NEGLIGENCE. 

1.  In  an  action  against  the  executors 
and  infant  devisees,  as  owners  of  real 
property,  for  damages  by  reason  of  an 
mjurv  caused  by  negligence,  in  an 
overflow  of  water  from  a  basin  or  fix- 
ture constructed  in  the  building,  the 
executors  are  not  liable  where  they 
t<>.  ,k  no  estate  in  the  lands,  their  au- 
thority being  a  mere  naked  power  to 
receive  the  rents,  determiuable  at  any 
time,  upon  the  appointment  of  guar- 
dians for  the  infant  devisees ;  they 
neither  having  placed  the  fixture  in 
the  building,  nor  maintained  it  there  ; 
neither  had  they  any  active  or  passive 
agency  in  producing  or  communing 
to  the  injury.      (Kobbins  agt.  Mount, 
ante,  24.) 

2.  The  infant,  devisees  were  not  respon- 
sible by  reason  of  any  negligence  by 
them  personally,  or  having  caused  the 
injury  by  their  direction  or  authority 
— no  such  facts  appearing.     (Id.) 

3.  An  infant  is  incapable  in  law  of  ap- 
pointing an  agent.  He  cannot  appoint 
an  attorney;  nor  sue  or  be  sued,  except 
by  next  friend  or  guardian.   He  is  not 
liable  on  contract,  and  generally  has 
no  legal  capacity  to  act  for  himself. 
(Id.) 

4.  But  such  legal  incapacity  does  not 
exempt  him  from  the  consequences 
of  his  tortious  acto.    In  respect  to 
those,  he  is  held  responsible,  if  doli 
capax,  when  the  wrong  is  done.    But 
such  tortious  acts  must  be  committed 
by  the  infant  himself,  or  under  his  im- 
mediate view,  or  by  his  directions  or 
authority.     Being    incapable  of   ap- 
pointing an  agent  or  servant,  he  can- 
not delegate  powers  to  another,  nor 
can  he  guarantee  or  insure  the  fideli- 
ty, care  or  skill  of  another.     (Id.) 

5.  In  the  case  of  infants,  the  principles 
of  respondeal   superior,  of  principal 
and  agent,  and  master  and  servant, 
cannot  be  applied.    (Id.) 

6.  A  contract  upon  which  an  infant  is 
not  liable,  cannot  be  turned  into  a  tort 
for    the    purpose  of  charging    him. 
(Id.] 

7.  Infant  devisees  can  neither  appoint 
an  agent  of  the  estate,  or  a  janitor  of 
a  building  thereon  ;  and  if  such  ap- 
pointments were  made,  it  would  im- 
pose no  liability  upon  such  devisees 
for  any  negligent  act  of  the  employees. 
(Id.) 
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8.  Whore  tho  occupant  of  an  office  in  a 
building  has  no  conditions  in  his  lease 
that  he  shall  employ  such  janitor  or 
persons  as  the  landlord  may  select  for 
the  whole  building,  for  the  purposes 
of  cleaning  and  keeping  his  office  in 
order,  amtrnaking  fires,  and  such  per- 
sons are  employed  by  the  occupant 
for  such  purpose,   and  for  which  he 
pays  them,  they  become  his  agents 
and  servants,  and  for  any  injurious 
acts  to  others,  arising  from  their  neg- 
ligence while  thus  employed,  the  land- 
lord is  not  liable,     (id. ) 

9.  Although    circumstantial    evidence 
may  be  sufficient  to  prove  a  particu- 
lar  act  of  negligence,  it  must  be  of 
such  a  character  as  to  lead  directly  to 
the  conclusion  that  some  designated 
person  was  in  f.iult.     (Id.) 

10.  If  the  facts  are  such  as  would  ren- 
der an  adult  owner  of  real  estate  liable 
under  a  proposition  that  if  tho  fixture 
upon  such  property  was  improperly 
constructed,  or  should  not  have  been 
there  at  all ;  or  if  all  safeguards  which 
could  possibly  be  placed  there,  should 
have  been  placed  there  ;  it  seems,  that 
such  liability  would  also  attach  to  in- 
fant owners.     (Id. ) 

11.  It  is  doubtful  whether  the  principle 
in  that  class  of  cases,  which  hold  that 
owners  are  responsible   as  insurers, 
without  regard  to  the  question  of  neg- 
ligence, apply  to  questions  arising  be- 
tween landlord  and  tenant.   The  rela- 
tion between  the  latter  is  founded  on 
contract.    (Id.) 

12.  There  can  be  no  implied  contract  of 
warranty   on  the  part  of  a  landlord, 
that  the  building  shall  continue  fit  for 
the  purposes  for  which  it  was  demised; 
there  being  no    covenant  to  repair. 
Nor  an  implied  covenant  of  warranty 
that  the  premises  are  in  a  tenantable 
condition.     (Id.) 

13.  Where  the  fixture  erected  and  main- 
tained upon  the  premises,  is  not  un- 
lawful, and  is  not  per  se  a  nuisance  ; 
in  an  action  for  damages,  for  injuries 
caused  by  its  use,  the  question  of  neg- 
ligence becomes  material.     (Id.) 

14.  The  owner's  liability  then,  rests  up- 
on his  misfeasance  in  constructing  an 
unsafe  fixture,  the  insecurity  of  which 
caused  the  damage.     (Id.) 

15.  The  negligence  of  the  party  injured 
contributing  to  the  injury,  will  defeat 
a    recovery,   however    negligent    the 
other  party  may  be  ;  so  will  the  con- 
current negligence  of  a  tenant  of  an- 
other portion  of  the  building,  defeat 
an  action  against  the  common  land- 
lord.    (Id.^ 


16.  If  the  fixture  complained  of,  was 
suitable  and  safe,  if  used  with  care, 
no  responsibility  can  rest  upon  the 
owner ;  and  if  by  its  negligence  or 
careless  use,  it  is  made  to  cause  an  in- 
jury, tho  person  guilty  of  such  negli- 
gence must  be  looked  to  for  damages. 
(Id.) 

17.  The  whole  duty  of  owners  towards 
their  tenants  is  discharged,    if  the 
water  fixtures  in  their  buildings  are 
so  constructed  that  in  their  careful 
rise,  they  perform  the  purposes  of  their 
construction.   They  do  not  warrant  or 
insure   against    their   negligent  use, 
and  are  not  liable    merely   because 
some  person,  for  whom  they  are  not 
responsible,  turned  a  faucet,  or  negli- 
gently left  it  open.     (Id. ) 

.8.  It  is  a  well  settled  rule,  by  repeated 
au'  horities,  that  in  actions  for  negli- 
gence, the  person  bringing  the  action 
must  be  free  from  negligence  con- 
tributing to  the  injury.  (Honegsber- 
ger  agt.  The  Second  Avenue  Itaitroad 
Co.  ante,  193.) 

L9.  And  this  rule  is  as  applicable  to  a 
child  six  or  seven  years  of  age,  who 
may  bring  the  action,  as  to  an  adult 
plaintiff.  ( TJiis  point  has  been  settled 
law  for  over  twenty-five  years,  by  the 
case  of  Hartjield  agt.  Roper,  21  Wend. 
615,  COWEN,  </.  and  followed  in  subse- 
quent cases.)  (Id.) 

20.  An  infant  is  not  sui  juris,  he  belongs 
to  another,  to  whom  discretion  in  the 
care  of  his  person  is  exclusively  con- 
fided.    (Id.) 

21.  If  the  infant  cannot  recover  in  such 
a  case,  the  right  of   action  by  his 
father,  for  the  injury  to  the  infant,  is 
no  greater    than  that  of  the  infant 
would  be,  for  he  claims  through  the 
infant,  and  upon  the  theory  that  the 
infant  is  free  from  blame.   '(Id.) 

22.  As  to  the  degree  of  care  which  would 
be  required  of  the  infant  to  exempt 
him   from  the  imputation  of  negli- 
gence, there  is  but  one  rule  on  the 
subject,   as  the  law  is  held  in  this 
state,  and  applies  to  all  persons  with- 
out exception,  and  makes  no  discrim- 
ination on  account  of  age.    It  is  that 
degree  of  care  which  a  person  of  ordi- 
nary prudence  would  exercise  in  the 
situation  supposed.     (Id. ) 

23.  An  infant  of  tender  years,  incapable 
of  exercising  requisite  discretion,   is 
not  to  be  permitted  to  occupy  the 
highway,  for  the  purpose  of  entitling 
himself  to  an  action  for  an  injury,  ex- 
cept upon  the  condition  of  being  sub- 
jected to  the  consequences  of  negli- 
gence attached  to  persons  in  general. 
(Id.) 
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24.  And  this  rule  applies,  although  the 
parents  uf  the  infant  may  not.  be  con- 
sidered culpable  in  sending  their  child 
of  six  or  seven  years  of  age  to  school 
alone,  through  the  streets  of  a  city. 
(Id.) 

25.  If  tho  infant  in  fact  becomes  guilty 
of  negligence,  and  in   consequence 
thereof  suffers  personal  injury,  he  is 
not  to  take    advantage  of   his  oTvn 
•wrong,  and  then  by  entitle  himself  to 
an  action  of  redress.     (Id.) 

26.  In  an  action  for  damages  occasioned 
by  the  negligence  of  the  defendant, 
where  there  is  evidence  tending  to 
show  negligence  on  the  part  of  the 
plaintiff's  servant  contributing  to  the 
injury,  the  defendant  is  entitled  to 
have  the  court  charge  the  jury  un- 
qualifiedly that  if  tho  plaintiff's  neg- 
ligence contributed  to  the  injury,  he 
cannot  recover.     (Owen  agt.  Hudson 
River  Railroad  Co.  35  N.Y.  It.  516.) 

27.  A  qualification  of  such  request  to 
charge,  by  premising  "  if  the  defend- 
ant's brakes  were  in  order,  and  the  col- 
lision could  not  have  been  prevented 
by  ordinary  prudence,"  &c.,  is  a  re- 
fusal to  charge  the  law,  and  is  error. 
(Id.) 

NE  EXEAT. 

1.  The  writ  of  ne  exeat  is  abolished  by 
the  Code  of  Procedure.  The  only 
cases  in  which  arrest  is  now  allowed 
in  civil  actions  are  prescribed  -by  the 
Code.  (Johnston  agt.  Johnston.  1 
Rol>t.  642.) 

NEW  TRIAL. 

1.  Where  in  an  action  to  recover  the  bal- 
ance of  the  contract  price  of  work 
done  on  a  building,  the  issues  tried 
were,  1st.  Whether  a  sum  was  paid  by 
the  defendants  to  the  plaintiff,  exceed- 
ing the  work  actually  done  by  him  ; 

2.  2d.  Whether  the  defendant  sustained 
damage  by  the  unworkmanlike  and 
unskillful  performance  of  such  work  ; 

3.  3d.  Whether  such  work  was  not 
completed  within  the  time  agreed  on ; 
and, 

4.  4th.  Whether    the    defendant    sus- 
tained damage  by  the  abandonment 
of  such  work  by  the  plaintiff?  (Orow 
agt.  Becker,  ante,  208.) 

5.  And  it  appearing  on  the  trial  before 
a  jury,  that  the  contract  price  for  the 
whole  work  was  to  be  $1,500 :     The 
Court  asked  the  witness  (one  of  the 
defendants)  under  examination,  the 


following  question  :  Q.  "$1,500  would 
be  a  contract  for  a  rough  job  ?"  De- 
fendants' counsel  objected,  and  ex- 
cepted  to  this  question.  A.  Yes,  sir. 
By  the  Court.  ''$1,500  for  a  building 
of  this  dimension  is  little  enough." 
Defendants'  counsel  excepted  to  this 
remark : 

6.  Held,  on  a  motion  for  a  new  trial, 
that  these  exceptions  were  well  taken, 
and  entitled  the  defendants  to  a  new 
trial,  with  costs  to  abide  tho  event. 
( JONES,  J.  dissenting.)     (Id.) 

7.  It  has  long  been  the  settled  practice 
of  the  court,  on  a  motion  for  a  new 
trial,  to  refuse  to  set  aside  the  verdict, 
if  the  parties  would  consent  to  deduct 
any  amount  deemed  excessive.  (Sears 
agt.  Conover,  ante,  324.) 

8.  It  is  provided  by  statute  that  in  ac- 
tions 'for  divorce  on  the  ground  of 
adultery,  the  court  may,  if  the  offense 
charged  is  denied,  award  a  new  or 
further  trial  of  such  issues,  as  often 
as  justice  shall  seem  to  require.     (2 
R.  S.  145,  §  40.)  (Amory  agt.  Amory, 
ante,  490.) 

9.  This  section  •  evidently  applies  to  a 
further  trial,  after  a  trial  of  the  issue 
made  by  the  pleadings,  of  the  adul- 
tery charged.    It  does  not  relate  to 
the  trial  of  any  other  issues.     (Id. ) 

10.  A  plaintiff  who  charges  adultery  by 
the  defendant,  and  is  defeated  in  her 
action,  cannot  claim  a  new  trial  under 
the  statute  referred  to.     ( Id. ) 

11  Where  the  plaintiff's  suit  was  dis- 
missed upon  her  failure  to  prove  a 
marriage,  and  upon  the  further 
ground  that  she  was  incapable  of  con- 
tracting a  marriage  ;  the  issue  of  the 
defendant's  adultery  was  not  tried,  it 
being  unnecessary  to  try  it,  after  the 
other  issues  had  been  found  against 
the  plaintiff ;  consequently  the  plain- 
tiff could  not  claim  the  benefit  of  this 
statute.  (Id. ) 

12.  Whore  the  plaintiff  does  not  claim 
that  she  had  not  notice  of  the  judg- 
ment she  seeks  to  open  at  the  time  it 
was  entered,  she  is  not  entitled  after 
one  year  to  relief  under  section  174  of 
the  Code.    That  provision  limits  the 
power  of  the  court  upon  the  judg- 
ment to  any  time  within  one  year  after 
notice  thereof.     (Id. ) 

13.  Where  it  appeared  that  the  plaintiff> 
at  the  time  of  her  alleged  marriage 
with  the  defendant  was  a  married  wo- 
man— having  another  husband — this 
fact  of  itself  rendered  a  marri.ifre  with 
the  defendant  wholly  void.     (Id.) 

14.  In  the  New  York  superior  court,  a 
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motion  for  a  new  trial  cannot  be  made 
after  judgment,  except  upon  special 
cause  shown.  (Magnus  agt.  Tnschet, 
2  Abb.  N.  S.  175.) 

15.  To  support  a  motion  for  a  new  trial 
upon  the  ground  of  newly  discovered 
evidence,  the  moving  papers  should 
contain  an  affidavit  of  the  witnesses 
who,  it  is  claimed,  will  give  tho  addi- 
tional evidence  relied  on,  stating  that 
they  are  ready  to  swear  to  the  facts 
claimed  to  be  newly  discovered.  ( Ad- 
ams agt.  Bush  [No.  1],  2  Abb.  N.  S. 
1ML) 

16.  The  rules  applicable  to  the  question 
of  what  newly  discovered  evidence  is 
ground  for  granting  a  new  trial,  stated 
and  applied.  (PerDENio,  Ch.J.)  (Id.) 

17.  Although  in  actions  at  law  a  motion 
for  a  new  trial  is  frequently  deter- 
mined upon  strict  rules,  yet  in  a  court 
of  equity,  where  a  trial  by  jury  has 
been  directed  to  ascertain  facts  lor  the 
information  of  the  court,  a  new  trial 
will  not  be  ordered,  whether  the  error 
complained  of  was  the  admission  of 
improper  testimony,  or  the  rejection 
of  that  which  was  proper,  or  a  misdi- 
rection on  the  part  of  the  judge,  un- 
less the  court,  taking  the  whole  of  the 
evidence  together,  and  connecting  it 
with  the  judge's  charge,  think  that 
injustice  has  been  done  by  the  error 
committted,  and  are  dissatisfied  with 
the  verdict.      (Clark  agt.  Brooks,  2 
Abb.N.S.  385.) 

18.  It  seems,  that  in  a  case  of  an  equita- 
ble nature,  an  application  for  a  new 
trial  is  in  the  discretion  of  the  court, 
and  the  existence  of  irregularities  or 
errors  upon  the  trial,  dp  not,  as  a  mat- 
ter of  strict  right,  entitle  the  unsuc- 
cessful party  to  an  order  for  a  new 
trial.     (Id.) 

19.  An  objection  to  a  recovery  may  be  a 
sufficient  ground  for  granting  a  new 
trial,  although  not  taken  at  the  trial 
below,  if  the  point  is  good  in  law,  and 
could    not   have    been    obviated   by 
proof.     (Sowing  agt.  Manly,  2  Abb. 
y.  6'.  377.) 

20.  In  an  action  of  an  equitable  nature, 
e.   <].,   to  reform  a  contract  on  the 
gro'und  of  mistake,  and  for  judgment 
upon  it, — the  common  law  rule  that 
on  reversing  judgment  and  ordering 
new  trial  for  insufficiency  of  evidence, 
the  appellant  is  chargeable  with  costs, 
does  not  apply.  (PenneUagt.  Wilson, 
2  Abb.  N.  S.  466.) 

21.  In  such  actions,  the  question  of  costs 
is  in  the  discretion  of  the  court,  and 
may  be  adjudicated  on  the  final  hear- 
ing.    (Jd.) 


22.  The  order  for  a  new  trial  should  not 
contain  any  direction  respecting  costs. 
(Id.) 

23.  Evidence  of  the  admission  by  on« 
party  to  an  action  of  a  fact  or  occur- 
rence, material  to  the  issues  therein, 
and  made  before  the  trial,  in  regard 
to  which  his  testimony  on  such  trial 
conflicted  with   that  of  the  adversa 
party,  but  not  known  or  discovered, 
or  likely  to  be,  by  the  latter,  befora 
such  trial,  is  sufficiently  newly  discov- 
ered evidence,  to  require  the  granting 
of  a  new  trial.     (Oakley  agt.  Sears, 
1  Robt.  73.) 

24.  Such  evidence,  not  being  directly  of 
knowledge  of  the  fact  or  occurrence 
admitted,  but  merely  of  an  admission 
tending  to  prove  it,  is  not  cumulative, 
being  of  a  different  kind  and  occur- 
rence from  that  actually  introduced 
on  the  trial,  and  entirely  independent. 
(Id.) 

25.  Although  proof  of  such  admission 
might  detract  from  the  reliability  of 
the  testimony  of  the  party  making  it, 
it  might  do  so  as  well  on  the  ground 
of  want  of  memory  as  of  veracity, 
and,  therefore,  does  not  necessarily 
impeach  the  character  of  the  witness. 
(Id.) 

26.  So  held,  where  the  action  was  on  a 
bank,    check,     against    the    drawer 
thereof ;  and  the  point  at  issue  waa 
whether   the    plaintiff  took    it  with 
knowledge  that  it  had  been  originally 
delivered!  to  a  third  person,  with  the 
understanding  that  it  should  only  b» 
paid  out  of  funds  to  be  provided  by 
the  latter.     (Jd.) 

A 

NEW  YORK  (CITY  OF.) 

1.  Under  the  provision  of  the  act  of 
1866  (Laws  of  1866,  2056),  relating  to 
the  Croton  aqueduct  department  in 
the  city  of  New  York,  and  providing 
that   any  vacancy  in  their   number 
shall  be  filled  by  the  members  of  th» 
board  remaining  in  office,  the  vacan- 
cies referred  to  are  those  in  the  board, 
and  not  in  the  offices  of  the  previ- 
ously named  engineer  and  assistant 
commissioner.     (People  ex  rel.  Brad- 
ley agt  Stephens,  2  Abb.  N.  S.  350.) 

2.  Under  the  provisions  of  the  act  of 
1866,  the  corporation  of  the  city  of 
New  York  are  not  authorized  to  make 
a  co'ntract  for  lighting  the  city  with 
gas,  for  a  period  beyond  one  year,  or 
an  amount  larger  than  the  sum  ap- 
propriated by  the  act.  (Pullman  agt. 
Mayor,  &c.  of  New  York,  2  Abb.  N. 
S.  29.) 
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8.  Powers  of  the  board  of  education, 
and  of  the  local  school  officers,  in  tin 
appointment  and  removal  of  teachers. 
(People  ex  rel.  Hanks  agt.  Hoard  of 
Education,  2  Abb.  N.  S.  177.) 

4.  The  proviso  in  the  act  of  April  3. 
1807,  by  which  it  is  declared  that  the 

Eroprietors  of  lands  adjacent  shall 
ave  the  pre-emptive  right  in  all 
grants  made  by  the  corporation  of  the 
city  of  New  York,  of  the  lands  under 
water  in  the  Hudson  river,  granted 
to  the  city  by  that  act,  is  a  mere  re- 
'  straint  on  alienation,  which  can  be 
waived  by  the  original  grantors,  the 
state  ;  and  does  not  confer  any  legal 
right  to,  or  interest  in,  buch  lands  un- 
der water,  upon  the  proprietors  of  the 
adjacent  uplands.  (Towle  agt.  Pal- 
mer, I  Itobt.  437.) 

6.  For  a  breach  of  the  proviso  by  the 
act  of  the  corporation  in  granting  to 
one  who  is  not  the  true  owner  of  the 
adjacent  upland,  the  state  only  can 
re-enter  ;  and  until  it  does  so,  such  a 
grant  cannot  be  annulled  in  a  collat- 
eral inquiry.  (Id.) 

6.  The  notice  to  be  given  to  owners  of 
buildings,  under  laws  of  1862  (chap. 
365),  in  case  of  inadequate  safeguards 
against  fire  in  New  York  city,  must 
state  the  infringement  with  sufficient 
precision  to  leave    no  doubt  as    to 
the  alteration  or  addition  required. 
(Fire  Department  agt.  Williamson,  1 
Eobt.  476.) 

7.  A  notice  stating  the  defect  in  the  al- 
ternative, is  insufficient  to  ground  an 
action  for  a  violation  of  this  statute 
(Id.) 

NOTARIES  PUBLIC. 

1.  Notaries   public  can  take  acknowl 
edgments   of  deeds,  &c.,   anywhere 
within  the  county  for  which  they  are 
appointed,  and  in  which  they  reside 
ami  when  thus  taken,  they  are  enti 
tied    to   be  recorded    in    any  othe 
county  in  the  state,  when  the  signa 
ture  and  official  character  of  the  no 
tary  are  attested  by  the  usual  count? 
clerk's  certificate.    Where  these  con 
ditions  are  not  complied  with,  an< 
these  requirements  do  not  exist,  the 
conveyance  is  not  entitled  to  be  re- 
corded.    (Matter  of  Utica,  &c.  Rail- 
road Co.  agt.  Stewart,  ante,  312.) 

NUISANCE. 

See     METROPOLITAN     BOAKD      OF 
HEALTH. 


OPINIONS  OF  WITNESSES. 

After  a  medical  witness,  in  an  action 
fur  breach  ot  warranty  on  the  s;ue  of  a 
horse,  has  stated  that'  In-  li;;n  n  ad  va- 
rious atandard  authors  on  the  subject 
of  disease,  and  has  given  his  own 
opinion,  in  inspect  t>i  tin-  character  of 
the  disease  of  which  the  iininuil  died, 
it  is  proper  to  ask  the  witness  for  his 
best  medical  opinion,  according  to  tins 
best  authority.  (Pierson  agt.  lloag, 
47  Barb.  243.) 

.  In  proving  handwriting  by  the  opin- 
ion of  a  witness  having  a  competent 
knowledge  of  the  general  character 
of  the  handwriting  of  the  person  in 
question,  it  must  appear  that  the 
opinion  expressed  is  founded  solely 
upon  such  knowledge,  and  not  upon 
inferences  from  other  facts  than  the 
character  of  the  handwriting.  (Miujit1. 
agt.  Osborn,  1  liobt.  689.) 

3.  If  the  witness  has  seen  the  person 
•write  on  several  occasions,  his  belief 
as  to  the  genuineness  of  the  writing 
is  competent  to  go  to  the  jury,  how- 
ever weak  evidence  it  may  be  deemed. 
(PerHoNELL,  J.  dissenting.)  (Id.) 

OWNEK  OF  PEOPEETY. 

1.  The  owner  of  premises   having  an 
area  or  vault  under  the  highway  in 
front    thereof,    and    communicating 
therewith  by   an    underground  pas- 
sago,  is  bound,  at  his  peril,  to  provide 
such  a  covering  for   an   opening  into 
such  vault  from  the  highway,  that  the 
latter  will  he  as  sai'e  to  pass  over  as  it 
would  have  been  if  no  such  area  or 
vault  and  opening  had  existed.    (An- 
derson agt.  Dickie,  1  liobt.  238. ) 

2.  If  he  leases  the  premises  to  which 
such  vault  is  an  appurtenance,  without 
providing  a  covering  with  secure  fast- 
enings for  such  opening  therein,  he  is 
liable  for  injuries  sustained  by  a  pas- 
ser-by, who  falls  into  such  opening, 
although    such    covering    may  have 
been  removed  or  deranged   by   the 
tenant,  or  a  third  person.     (Id.) 

3.  Any  interference,  assumption  of  con- 
trol, or  directions  given  by  the  owner 
of  buildings,  being  erected  for  him  by 
contractors  under  a  special  agreement 
giving   the  latter   the   control  of  the 
work,  renders  him   personally  liable 
for  injuries  caused  to  third  persons  by 
the  negligent  conduct  of  such  con- 
tractors, in  work  done  in  obedience  to 
such     directions.       ( HeQ'ernan     agt. 
Benkard,  1  Rubt.  432.) 
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PAKENT  AND  CHILD. 

1.  Where  a  daughter,  after  arriving  at 
the  age  of  twenty-one  years,  contin- 
ues a  member  of  her  father's  family, 
rendering  services  for  him,  and  re- 
ceiving her  support  and  maintenance 
from  him  as  before,  without  any  un- 
derstanding between  them  that  she 
shall  be  paid,  the  law  will  not  allow 
her   to   recover    for    such    services. 
(Green  agt.  Roberts,  47  Barb.  521.) 

2.  Under  such  circumstance  the  rela- 
tion between  the  parties  is  that  of 
parent  and  child,  and  not  of  master 
and  servant.     (Id.) 

3.  If  there  is  evidence    to    show   that 
there  was  a  mutual    understanding 
that  the  daughter  was  to  be  paid  for 
her  services,  so  as  to  constitute  the 
relation  of  master  and  servant,  the 
daughter,  in  the  absence  of  any  ex- 
press agreement  as  to  the  amount,  is 
entitled  to  recover  what  the  services 
were  reasonably  worth.    And  the  law 
will  imply  a  promise  by  the  master  to 
pay  the  servant,  for  the  services,  from 
the  fact  that  they  were  rendered  with 
his  knowledge  and  assent.     (Id.) 

4.  Where  an  infant,  for  the  purpose  of 
paying   a  debt    contracted    by  him, 
gives  hi«  creditor  orders  upon  a  third 
party  on  account  of  wages  earned  by 
him*  which  the  payee  presents,  and 
receives  the  money  upon  them  in  good 
faith,  no  action  will  lie  against  him, 
by  the  infant's  father,  to  recover  the 
money  back.     (Hen-ick  agt.  Frilcher, 
tf  Barb.  589.) 

5.  Under  such  circumstances,  the  law 
will  not  establish  a  privity  between 
the  plaintiff  and  the  defendant,  or  im- 
ply a  promise  on  the  part  of  the  lat- 
ter, to  pay  to  the  former  the  money 
received  upon  the  order.     (Id.) 

6.  Independent  of  the  statute  of  1850, 
(Laws  of  1850,  chap.  266,)  the  father 
has  no  claim  upon  the  person  receiv- 
ing the  wages  of  an  infant  from  his 
employer,  on  the  order  of  the  infant, 
to  recover  the  amount  so  received. 
Arid  if  no  notice  is  given  to  the  em- 
ployer, as  provided  by  that  act,  an  ac- 
tion will  not   lie  by  the  parent    or 
guardian,  in  such  a  case.     (Id.) 

PAKTIES. 

1.  In  an  action  against  one  of  two  obli- 
gors or  contractors,  upon  a  joint  obli- 
gation or  contract,  the  complaint  is 
demurrable  for  defect  of  parties. 
( This  decision  is  adverse  to  bchofield 
agt.  Van  Syckle,  23  How.  97 ;  and  par- 


tially so  to  that  of  the  Brainard  agt. 
Jones,  11  How.  569,  which  cases  are 
considered  to  be  overruled  by  the  case 
of  Zabriskie  agt.  Smith,  3  Kern.  322.) 
(Eaton  agt.  Balcom,  ante,  80.) 

2.  If  one  of  the  parties  to  a  joint  con 
tract  is  deceased  when  the  action  is 
commenced,  the  fact  should  so  ap- 
pear in  the  complaint. 

3.  An  administrator  appointed  to  ad- 
minister upon  the  assets  left  unad- 
ministered  on  the  death  of  the  execu- 
tor of  a  testator,  may  maintain  an  ac- 
tion against  an  executor  of  such  for- 
mer executor  to  recover  the  assets ; 
and  such  action  is  properly  brought 
against  the  executor  of  the  executor, 
in  the  representative  capacity.    (  Wal- 
ton agt.  Walton,  2  Abb.  N.  S.  428.) 

4.  Under  the  married  women's  acts,  au- 
thorizing a  wife  to  carry  on  business, 
with  all  the  incidents  and  rights  of 
property,  the  husband  is  not  liable 
either  on  her  contracts  or  for  her  neg- 
ligence ;  but  actions  of  such  causes 
are  to  be  brought  against  her,  and  the 
judgments  enforced  against  her  sepa- 
rate estate.     ( Gillies  agt.  Lent.  2  Abb. 
N.  S.  455.)  0  .  ' 

5.  In  an  action  to  enjoin   the  violation 
of  a  trademark,  persons  who  are  not 
the  publishers  or  makers  of  the  in- 
fringing article,  and  who  are  engaged 
as  the  vendors  thereof,  may  be  joined 
as  defendants  with  the  former.     The 
acts  of  both  parties  are  to  be  regard- 
ed as  kindred,  and  both  wrong-doers 
may  be  joined  in  one  action.    (Matsett 
agt.  Flanagan,  2  Abb.  N.  S.  459.) 

PARTNERSHIP. 

1.  A  partnership  for  no  definite  period 
is  dissolvable  by  either  party  by  mere 
notice  ;  and  such  notice  may  be  im- 
plied.    (Pine  agt.  Ormsbee,  2  Abb.  N. 
S.  375. 

2.  If,  after  the  dissolution  of  the  part- 
nership,  either  party  continues  the 
use  of  the  partnership  property,  he 
may  bo  required  to  account  for 'such 
use,  although  it  was  only  a  partner- 
ship in  proceeds,  and  not  in  the  stock. 
(Id.) 

3.  Of  the  requisite  provisions  of  the  in- 
terlocutory judgment  for  an  account- 
ing in  such  case.     (Id.) 

4.  The  change  by  a  partnership  of  prop- 
erty   into    stock    of    a    corporation, 
formed  by  the'  partners  for  the  pur- 
pose, received  by  them  in  payment 
for  the  transfer  of  such  property,  is 
not  per  se  fraudulent  as  to  the  credit- 
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ore  of  such  partnership,  although  the 
1 1:. niiiT.-.  take  such  stock  in  their  indi- 
vidual names.  ( Persse  A  Brooks  Pa- 
per Works  agt.  Willet,  1  Robt.  131.) 

5.  The   mere    transfer   of  partnership 
property,  in  exchange  for  other  prop- 
erty which  is  transferred  to  the  mem- 
bers of  the  firm  individually,  neither 
makes  the  transfer  per  se  fraudulent , 
nor  is  it  conclusive  evidence  of  any  in- 
tent to  defraud  or  dolay  the  partner- 
ship creditors,  unless  the  substituted 
property  be  less  valuable  than  that 
sold,  less  accessible  to  process,  or  not 
as  readily  convertible  into  money  by 
judicial  proceedings.    The  mere  "fact 
that  the  title  to  the  substituted  prop- 
erty is  taken  by  the  members  of  the 
firm  severally,  can  only  be.  important 
in    connection   with    other    evidence 
tending  to  show  a  fraudulent  intent. 
(Id.) 

6.  A  retiring  partner  who  releases  and 
assigns  all  his  interest  in  the  good 
will  of  the  business  of  the  firm  to  his 
co-partner,  does  not  thereby  abandon 
the  right  to  establish  and  carry  on  a 
business  similar  to  that  of  the  late 
firm,  provided  he  does  not  commit 
any  act  g>  mislead  customers  into  the 
belief  either  that  he  is  carrying  on 
business  as  the  successor  of  the  old 
firm,  or  that  when  dealing  with  him 
they  are  dealing  with  such  successor. 
(  White  agt.  Jones,  1  Robt.  321.) 

7.  No  one  who  was  formerly  in  the  em- 
ployment of  the  displaced  firm,  but 
upon  its  dissolution  unites  with  such 
retiring  partner  in  establishing  such 
new  business,  becomes  thereby  sub- 
ject to  an  action,  by  the  purchaser  of 
the  good  will,  for  an  injunction  or 
damages.     (Id.) 

8.  Where  the  conditions  of  dissolution 
were  such  that  the  retiring  partner 
had  the  right  to  open,  and  for  bin  own 
benefit  attend  to  business  mentioned 
in  letters  thereafter  addressed  to  the 
dissolved  firm  upon  certain  business 
subjects,  the  mere  opening  and  an- 
swering by  him  for,  apparently,  his 
own  benefit  but  in  his  own  name,  two 
fictitious  or  "decoy"  letters,  addressed 
to  the  late  firm,  at  the  instance  of  the 
plaintiff,  the  successor  to  the  good 
will,  and  purporting  to  be  upon  busi- 
ness, to  which    the  former  had  no 
right  under  the  terms  of  the  dissolu- 
tion to  attend,  did  not  warrant  an  in- 
terference by  the  court  by  injunction, 
or  give  such  successor  a  right  to  any 
damages.     (Id.) 

9.  A  provision  in  articles  of  co-partner- 
ship, prescribing  a  definite  period  for 


its  continuance,  without  any  prohibi- 
tion of  an  earlier  dissolution,  is  suffi- 
cient to  prevent  either  party  from  dis- 
solving it  at  will.  (Smith  agt.  Mulock, 
1  Robt.  569.) 

10.  Where  the  articles  of  co-partnership 
do  not  give  either  partner  a  right  to 
dissolve  it  at  will,  an  allegation  by  one 
partner,    contained    in    a   pleading, 
which  is  not  responsive  to  any  pro- 
posal of  his  adversary,  of  his  desire 
to  dissolve,  is  not  equivalent  to  the 
acceptance  by  him  of  an  offer  to  dis- 
solve made   by    the    other  party,  a 
month  previously.     (Id.) 

11.  A  retiring  partner,  who  conceals  his 
withdrawal  from  the  firm,  and  per- 
mits the  remaining  members  to  con- 
tract in  the  old  firm  name,  is  liable  to 
those  who  give  them  further  credit  on 
the  faith  of  the  continuance  of  the 
partnership.    ( Buif'ai'j  City  Bank  agt. 
Howard,  3d  N.  Y.  It.  500.) 

12.  A  mortgage  by  a  debtor  of  the  old 
firm,   to  secure  those  composing  it 
against  all  liabilities  by  reason  of  their 
antecedent  or  future    indorsements, 
embraces  such  liabilities  as  they  may 
incur  to  third  parties  by  indorsements 
in  the  name  of  the  original  partner- 
ship after  the  secret  withdrawal  of  one 
of  its  members.     (Id.) 

PAUPEBS. 

1.  To  make  a  person  liable  under  the 

E  revisions  of  section  81  of  the  Revised 
tatute  relating  to  the  support  of  the 
poor,  for  removing,  without  legal  au- 
thority, a  poor  and  indigent  person, 
to  another  county,  it  must  be  alleged, 
and  proved  to  be,  with  intent  to  make 
such  county  chargeable  with  the  sup- 
port of  such  pan  per.  ( Foster  agt. 
OronkhUe,  35  A.  1.  R.  139.) 

2.  The  same  intent  must  also  be  estab- 
lished, where  the  action  is  to  make 
the  county  from  which  the  pauper 
was  removed,  liable  under  such  pro- 
visions.    ( Id. ) 

3.  The  intent  with  which  the  removal 
was  effected,  is  the  gravamen  of  the 
criminal  offense.     (Id'.) 

PAYMENT. 

1.  It  must  be  deemed  settled  that  a  con- 
tract for  the  payment  cf  a  certain  sum 
of  money  in  specific  articles,  at  a  cer- 
tain price  or  valuation,  gives  to  the 
paying  party  the  option  or  privilege 
of  paying  the  money  in  such  specific 
articles,  at  the  price  or  valuation,  but 
does  not  give  to  the  party  entitled  to 
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receive  payment,  the  right  to  enforce 
payment  in  such  articles,  at  the  price 
named,  or  any  other  price  or  valua- 
|  tion  ;  that  the  paying  party  may  pay 
in  the  specific  articles  or  commodity, 
at  the  price  or  valuation,  but  that  the 
receiving  party  must  receive  his  debt 
in  money,  if  legally  tendered.  (Per 
STJTHEBLAND,  J. )  (MuiTay  agt.  Har- 
rison, 47  Barb.  482.) 

PENALTY  OB  FORFEITURE. 

1  To  determine  whether  a  liability  to 
which  a  person  is  subjected,  is  by 
way  of  penalty  or  forfeiture,  it  is  not 
necessary  that  the  statute  in  the  lan- 
guage imposing  it  should  denominate 
it  a  penalty  or  forfeiture.  When  the 
statute  subjects  an  officer  of  a  com- 
pany, as  such  officer,  to  a  liability  to 
pay  money,  either  for  omitting  toper- 
form  a  duty  enjoined,  or  for  doing  an 
act  prohibited,  and  does  this  in  a  case 
where  but  for  snch  omission  of  duty 
or  wrongful  act,  he  would  be  under 
no  liability,  he  is  thereby  subjected  to 
a  forfeiture  of  the  sum  which  he  is 
made  liable  to  pay,  and  so  far  as  he  is 
concerned,  the  imposition  of  liability 
is  by  way  of  punishment.  ( The  Mer- 
chants' Bank  of  New  Haven  agt.  Bliss, 
1  Robt.  391.) 

PERSONAL  PROPERTY. 

1.  Personal  prop_erty  situated  in  New 
Jersey,  is  subject  to  the  local  laws 
of    that    state,    though    the .  owner 
thereof  reside  in  the  state  of  New 
York.      ( Guittander   agt.   Howell,  35 
N.  Y.  R.  657.) 

2.  A  general  assignment,  with  prefer- 
ences,  for  the  benefit  of   creditors, 
which  is  void  under  the  laws  of  New 
Jersey,  was  made  in  the  city  of  New 
York,  of  property  then  being  situated 
in  New  Jersey.     Subsequently  sucl 
property  was  taken  in  New  Jersey  un- 
der a  foreign  attachment  and  sold  : 

3.  Held,  that  no  title  to  such  property 
in  New  Jersey  passed  by  such  assign 
ment,  and  that  the  same  was  subjec 
to  such  attachment  proceedings.  (Id. 

PILOTAGE. 

1.  Our  state  laws  for  the  regulation  of 
port  pilotage,  are  not  affected  by  the 
laws  of  congress  on  the  subject  of  pi 
lotage.  ( Cisco  agt.  Roberts,  ante,  424. 

PLEADING. 
1.  What  amounts  to  an  allegation  i 


pleading,  of  impossibility,  to  excuse 
non-payment.  (O'Reilly  agt.  Mutual 
Life  Insurance  Co.  2  Abb.  N.  8.  1G7.) 

The  complaint  may  be  attacked  on 
demurrer  to  answer.  (Pardo  agt. 
Osrjood,  2  Abb.  N.  8.  865.) 

A  complaint  in  an  action  to  set  aside 
conveyances  and  other  instruments 
affecting  real  property,  on  the  ground 
that  they  were  obtained  by  fraud,  is 
not  sustained  by  proof  that  they  con- 
stitute a  mortgage  from  which  the 
plaintiff  has  a  right  to  redeem.  This 
is  not  a  mere  variance,  but  a  failure  to 
prove  the  cause  of  action  in  its  entire 
scope  and  meaning.  (Patterson  a'gt. 
Patterson,  1  Robt.  184.) 

,  If  this  objection  be  taken  on  a  motion 
at  the  trial,  before  a  referee,  to  dis- 
miss the  complaint  upon  the  plain- 
tiff's evidence,  it  is  available  on  appeal 
from  a  judgment  for  the  plaintiff, 
upon  the  referee's  report  in  his  favor, 
although  no  exceptions  were  taken  to 
the  report  upon  the  ground  that  the 
cause  of  action,  as  found,  was  not 
that  set  forth  in  the  complaint.  (Id.) 

.  An  answer  which,  in  terms,  generally 
denies  only  those  allegations  in  the 
complaint,  which  the  defendant  desig- 
nates as  "  material,"  is  evasive  and 
obnoxious  to  a  motion  that  it  be  made 
more  definite  and  certain.  (Mattison 
agt.  Smith,  1  Robt.  706.) 

6.  A  denial  in  an  answer,  should,  by  its 
words,  so  describe  the  allegations  of 
the  complaint  which  the  pleader  in- 
tends to  controvert,  that  any  person 
of  intelligence  can  identify  them.  ( Id.) 

7.  In  an  action  to  recover  moneys  al- 
leged to  be  due  to  the  plaintiff  from 
the  defendant,   a  defense  alleging  a 
mere  notice  from  a  third  person  to 
the  delendant,  that  he  was  the  owner 
of  such  moneys,  and  of  any  cause  of 
action  therefor,  demanding  payment 
to  himself  by  virtue  of  an  assignment ' 
from  the  plaintiff,  is  irrelevant.  ( Car- 
penter agt.  Bell,  1  Robl.  711.) 

8.  A  defense  setting  forth  supplemen- 
tary proceedings  taken  against  the 
plaintiff  by  a  .  judgment  creditor,  in 
which  the  plaintiff  and  the  defendant 
had  been  forbidden  to  transfer,  dis- 
pose of,  or  interfere  with,  the  property 
of  the  plaintiff,  is  not  irrelevant.  (Id.) 

9.  If  the  allegations  of  a  defense  are 
pertinent  to  the    controversy,  their 
sufficiency  is  only  to  be  tested  by  de- 
murrer or  on  the  trial.    A  defense  set 
lip  in  an  original  answer,  is  not  to  be 
struck  out  as  irrelevant,  merely  bo- 
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cause  the  matter  of  it  arose  after  suit 
brought.     (Id.) 

10.  It  seeins,  that  the  objection  that  it 
appears  by  the  complaint  that  the 
plaintiff  is  a  foreign  administrator, 
docs  not  go  to  the  sufficiency  of  the 
(MUSI-  of  action.  It  should  b"e  taken 
by  demurrer,  on  the  ground  of  want 
oi'  capacity  to  sue.  An  omission  to 
d.-inur  is  a  waiver  of  the  objection. 
(Itubbins  agt.  \\'eUs,  1  Robi.  666.) 

PLEDGE. 

1.  When  commercial  paper  is  pledged 
ttv  the  apparent  owner  before  it  ma- 
tures,   as  collateral  security  for  ad- 
vances, the  pledgee  in  good  faith,  is 
entitled  to  hold  it  for  the  amount  of 
such  advances,  though  it  turns  out 
afterwards  that  the  party  making  the 
pledge  was  a  mere  agent  of  the  true 
owner,  and  that  the  transaction  was 
a  breach  of  duty  to  the  principal. 
(Bdrnonl  Hrnnch  Bank  agt.  tloge,  35 
.V.   Y.  li.  65.) 

2.  The  title  of  one,  who  for  full  value, 
receives  a  transfer  of  negotiable  paper 
before  maturity,  and  without  notice 
of    any    outstanding    or  antecedent 
equities,  is  not  subject  to  be  defeated 
by  proof  that  lie  might  have  obtained 
such  notice  by  the  exercise  of  active 
vigilance.     (Id.) 

3.  The  fact  that  paper  is  transferred  by 
a  corporation  to  secure  advances  at 
a  rate  of  interest  exceeding  seven  per 
cent,  does  not  tend  to  impeach  the 
good  faith  of  the  transferee,  such  a 
contract  being  no  longer  illegal.  ( Id. ) 

4.  Chapter  172  of  the  laws  of  1850,  oper- 
ated pro  tanto  as  a  repeal  of  the  stat- 
utes prohibiting  usury,  so  far  as  they 
were  applicable  to  stipulations  for  a 
rate  of  interest  exceeding  seven  per 
cent,  where  a  corporation  is  the  bor- 
rower.    (Id.) 

5.  In  an  action  to  recover  for  a  conver- 
sion of  promissory  notes  left  with  the 
defendants  by  the  plaintiff's  assignors, 
as  collateral  security,  the  defendants 
offered  to  prove  that  it  was  the  prac- 
tice of  their  firm,  on  extending  time, 
to  demand  collaterals  : 

6.  Held,  that  the  evidence  was  not  ad- 
missible ;  that  no  practice  of  the  firm 
in  relation  to  their  general  transact- 
ions, would  affect  the  testimony  rela- 
tive   to    this  particular    transaction. 
(Lane  agt.  Barley,  47  Barb.  395.) 

7.  Where  securities  are  pledged  by  a 
debtor,  to  his  creditor,  as  collateral 
security  for  a  specific  debt,  the  cred- 


itor, in  an  action  against  him  for  the 
conversion  of  the  securities,  cannot 
set  off  his  general  demand  against  the 
plaintiff.  (Id.) 

POOR. 

1.  A  police  justice  of  the  city  of  New 
York,  has  the  power  to  issue  a  war- 
rant in  that  city,  to  the  commission- 
ers of  public  charities  and  corrections, 
against  the  estate  of  an  absconded 
husband  and  father,  as  two  justices 
of  the  peace  have  in  other  counties  to 
issue  such  a  warrant  to  the  overseers 
of   the  poor.      (  The   Commissioners' 
Attachment,  2  Abb.  N.  8.  83.) 

2.  Although  a  warrant  maybe  issued, 
in  such  a  case,  against  real  property, 
as  well  as  personal  property,  it  cannot 
be  sustained  where  the  only  interest 
of  the  absentee  is  a  remainder  de- 
pendent      upon      an      outstanding 
life  estate,  and  there  are  no  rents  or 
profits  accruing  to  him  meanwhile. 


PRACTICE. 

1.  Where  there  are  separate  defenses 
set  up  by  the  answer,  a  generol  ob- 
jection on  the  trial,  that  the  answers 
do  not  set  out  sufficiently  the  facts 
constituting  the  defenses,   or  either 
of  them,  is  not  available.    The  rem- 
edy of  the  plaintiff,  in  such  cases,  is 
by  motion  to  compel  the  defendant  to 
make  his  answer  more  definite.  (Kerr 
agt.  Hays,  35  N.  Y.  B.  33J.) 

2.  A  motion  to  compel  the  defendant  to 
elect  upon  which  of  several  grounds 
he  will  base  his  defense,  is  addressed 
to  the  discretion  of  the  court,  and  its 
decision  thereon  cannot  be  reviewed 
on  appeal.     (Id.) 

3.  In  order  that  a  judgment  in  another 
action  between  tLe  same  parties  shall 
constitute  an  estoppel,  it  should  be 
made    to    appear  thaj  the  identical 
questions  involved  in  the  issue  to  be 
tried,  were  passed  upon  by  the  court 
or  jury  at  the  former  trial.     (Id.) 

4.  It  seems,  according  to  the  decisions 
of  this  court,  a  common  law  ccrdorari 
will  bring  up  so  much  of  the  evidence  as 
is  necessary  to  present  the  questions 
of  law  upon  which  the  relator  relies  to 
avoid  the  determination  of  the  infe- 
rior    tribunal.     (Per    MORGAN,    J.) 
(  Baldwin,  agt.  City  of  Buffalo,  35  N. 
Y.  K.  376.) 

5.  Where  the  complaint  alleged  that  a 
hearing  was  had  before  commission- 
ers   as    to  the  compensation    to  be 
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awarded  to  the  plaintiff  on  the  taking 
of  his  land  for  a  public  highway  by 
the  common  council  of  the  city  of 
Buffalo  ;  and  on  such  hearing  it  was 
proved  by  witnesses,  and  made  to  ap- 
pear on  "behalf  of  the  plaintiff,  that 
the  land  in  question  was,  and  for 
more  than  thirty  years  had  been,  in 
his  and  his  grantor's  possession,  un- 
der color  and  claim  of  title,  and  that 
no' highway  had  been  passed  through 
said  land  ;  but  that  said  commission- 
ers only  awarded  him  nominal  dama- 
ges of  one  dollar,  under  pretense  that 
the  premises  in  question  were  inclu- 
ded in  a  highway  which  had  been  ded- 
icated to  the  public  by  the  Holland 
Land  Company,  whereas  the  evidence 
showed  there  was  no  such  right  of 
way ;  it  seems,  the  complaint  does  not 
present  a  proper  .case  for  a  court  of 
equity  to  interfere  by  injunction,  but 
that  the  error  of  the  commissioners 
can  be  corrected  upon  certiorari.' 
(Per  MOBOAN,  «/".)  (Id.) 

6.  A  complaint  is  not  defective  in  sub- 
stance for  omitting  to  state  conclu- 
sions which  are  to  be  implied  from 
other  facts  sufficientlv  stated.     (Case 
agt.  Carroll,  35  N.  Y.  K.  385.) 

7.  The  general  allegation  that  the  de- 
fendant was  the  plaintiff's  counsel, 
and  undertook  to  conduct  the  foreclo- 
sure suit  to  a  decree  and  sale  of  the 
mortgaged  premises  for  their  benefit, 
is  sufficient  to  create  a  trust  within 
the  principle  of  all  the  cases,  which 
a  court  of  equity  will  enforce  against 
the  defendant,   by  requiring  him  to 
convey  the  legal  title  to  the  plaintiffs, 
upon  being  paid  what  was  necessarily 
expended  by  him  in  procuring  such 
title,  and  upon  such  other  terms  as 
the  justice  of  the  case  may  require. 
(Id.) 

8.  The  question  of  parties  plaintiff  dis- 
cussed, and  held,  that  the  proper  par- 
ties   were  united  in  the  complaint. 
If,  however,  there  are  too  mafly  plain- 
tiffs, the  defect  cannot  be  reached  by 
a  demurrer.     (Id.) 

9.  Where  issues  are  presented  by  the 

E  leadings,  it  is  the  duty  of  the  court 
eluw,  when  requested,  to  find  eve-  y 
material  fact  necessary  for  their  de- 
termination ;  but  the  mere  allegation 
in  the  case,  that  the  court  was  re- 
quested to  find  certain  facts,  which  it 
refused  to  do,  presents  nothing  for 
the  consideration  of  the  appellate 
court.  ( Casler  agt.  Stiipman,  35  N. 
Y.  It.  538.) 

10.  To  bring  before  this  court,  for  re- 
view, the  refusal  of  the  court  below 
to  find  a  fact,  the  case  must  show  an 


offer  of  the  evidence,  a  refusal  to  ad- 
mit it,  and  an  exception  to  the  ruling 
'of  the  court  thereon.  (Id.) 

11.  The  limited  nature  of  a  judgment 
for  damages  only,  will  not  prevent  its 
operation  as  an    estoppel  as  to   all 
questions  embraced  hi  the  pleadings. 

CM.) 

12.  Where,  upon  review,  it  appears  that 
the  judgment  below  was  substantially 
correct,  subject  to  such  modifications 
as  the  appellate  court  can  make,  the 
modifications  will  be  made,  and  the 
judgment  below  will  be  affirmed,  with 
such  modifications.     (Id.} 

PEACTICAL  LOCATION. 

1.  The  mistaken  act  of  a  party  done  in 
ignorance  of  his  rights,  even  though 
acquiesced  in  by  a  party  benefited 
thereby,  who  was  acting  in  equal  ig- 
norance, cannot  be  deemed  a  practi- 
cal location  of  the  boundary  line  be- 
tween   them.      (Hultbell  agt.  McOul- 
lough,  47  Barb.  287.) 

2.  The  doctrine  of    practical  location 
was  originally  derived    from  a  long 
acquiescence  by  the  parties  in  a  line 
known  and  understood  between  them 
for  such  a  period  of  time  as  to  be 
identical  with    "tfme  immemorial," 
or  "time  out  of  memory."    (Id.) 

3.  Practical  location  of  a  boundary  line, 
to  be  effectual,  must  be  an  act  of  the 
parties,   either  express  or    implied ; 
and  it  must  be  mutual,  so  that  both 
parties  are  equally  affected  by  it.  (Id.) 

4.  It  must   be  definitely  and  equally 
known,  understood  and  settled.    If 
unknown,  uncertain  or  disputed,  it 
cannot  be  a  line  practically  located. 
(Id.) 

5.  The  plaintiff  was  originally  the  owner 
of  a  lot  containing  four  hundred  and 
twenty  acres  of  land,     After  having 
conveyed  one  hundred  and  five  acres 
thereof  to  D.,  one  hundred  and  five 
acres  to  W.,  and  another  one  hundred 
and  five  acres  to  the  defendant,  ad- 
joining the  portion  remaining  unsold, 
he  alone,   and  at  his  own  expense, 
caused  a  surveyor  to  measure  off  an- 
other lot  of'  one  hundred  and  five 
acres  adjoining  W.'s  lot,  and  to  fix 
the  corners  and  run  a  straight  line 
through  between  the  monuments,  as- 
suming that  such  line  was  the  middle 
line  of  the  original  four  hundred  and 
twenty  acre  lot : 

6.  Held,  that  this  ex  parte  act,  of  itself, 
constituted  no  settlement  of  a  line 
between  the  parties,  by  which  the  de- 
fendant was  bound.     (Id.) 
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7.  After  the  defendant  had  received  his 
conveyance,    the    plaintiff  told  him 
that  he  was  going  to  survey  the  lot, 
and  wanted  him  to  accompany  the 
plaintiff.      The  defendant    declined, 
saying  :  "  You  go  out  and  survey  the 
line  between  you  and  me,  and  what- 
ever yon  say  it  is,  I  will  abide  by  it :" 

8.  Held,  that  this  previous  promise  to 
agree,  or  to  let  the  plaintiff  fix  the 
line,  was  not  equivalent  to  the  exer- 
cise of  a  judgment,  or  a  concurrence 
of  minds,  at  the  time,  and  would  not 
constitute  a  binding  contract  or  set- 
tlement ;  certainly  not  if  the  line  was 
run  upon  lands  covered  by  the  defend- 
ant's deed.     (Id.) 

9.  Subsequently  to  the  running  of  this 
line,  the  plaintiff  informed  the   de- 
fendant how  the  line  had  been  run, 
and  described  the  corners  ;  but  there 
was  no  proof  that  the  defendant  as- 
sented to  the  line  as  run,  or  that  it 
was  fixed  or  adopted  between  the  par- 
ties : 

10.  Held,  that  the  silence  of  the  defend- 
ant,  while  ignorant  of  the  locality, 
would  not  constitute  a  line  of  practi- 
cal location  ;    especially  against  the 
evidence  of  two  witnesses  that  the 
defendant  never  knew  where  the  line 
was.    And  that  this  failed  of  settling 
upon  a  line,  and,  therefore,  was  not  a 
practiced  location.     (Id.) 

11.  Where  land  is  unimproved  and  un- 
cultivated, the  mere  running  of  a  line 
through  the  woods,  ex  pai-fe,  by  one 
of  the  owners,  so  long  as  such  line  is 
not  settled  upon  and  mutually  adopt- 
ed by  the  adjoining  owners,  as  a  di- 
vision  line,  is    an    immaterial  fact. 
(Id.) 

12.  An  owner  can  claim  no  benefit  from 
such  a  line,  as  a  fixed  division  line, 
until  he  shows  his  assent  to  it,  or  his 
adoption  of  it  as  a  line.     (Id.) 

13.  The  description  in  a  deed,  of  the 
premises  conveyed,  cannot   be  con- 
trolled by  paroi  evidence  of  acqui- 
escence in  another  boundary  ;  unless 
such  an  adverse  possession  be  shown 
as  is,  in  itself,  a  oar  to  an  ejectment. 
Exercising  acts  of  ownership,  by  cut- 
ting logs,  and  fire  wood,  on  unculti- 
vated and  nninclosed  wood  and  tim- 
ber lands,  for  a  period  of  seventeen 
years,  is  not  sufficient.    (Id.) 

PRESCRIPTION. 

1.  Where  the  owner  of  a  building  stand- 
ing near  the  division  line,  puts  a  new 
roof  and  eaves-trough  upon  the  build- 
ing, and  continues  to  occupy  the 


building,  in  that  condition  for  twenty 
years,  without  material  change  in  the 
meantime,  to  the  injury  of  the  ad- 
joining proprietor,  he  will  acquire  a 
prescriptive  right  to  continue  the  roof 
and  eaves-trough,  in  the  same  way 
and  manner  as  when  they  were  first 
put  there.  (Neale  agt.  Seeley,  47 
Barb.  314) 

2.  But  in  an  action  on  the  case  against 
him  by  the  adjoining  proprietor,  for  a 
nuisance,  this  right  or  prescription  is 
an  affirmative  defense,  which  it  is  in- 
cumbent upon  the  defendant  to  prove. 
(Id.) 

3.  If  there  is  no  evidence  as  to  the  time 
when  the  change  was  made,  there  can 
be  no  intendment  in  the  defendant's 
favor,  on  that  question.     (Id.) 

4.  If  the  testimony  tends  to  show  that 
the  water  from  tne  roof  of  the  defend- 
ant's house    did  not  run  upon  the 
plaintiff's  premises  until    after   the 
nt-w  eaves-trough  was  put  up,  and 
that  since  that  time  it  has  run  over 
and  upon  the  plaintiff's  premises,  and 
injured  his  land,  the  plaintiff  should 
not  be  non-suited.     (Id.) 


PRINCIPAL  AND  AGENT. 

1.  Where  one  permits  himself  to  be  held 
out  as  the  principal  hi  a  business  car- 
ried on  in  liis  name  by  another,  the 
fact  that  he  has  no  interest  in  the 
business,  but  the  same  is  conducted 
by  and  for  the  benefit  of  such  other 
person,  will  not  relieve  him  from  lia- 
bility to  all  who  deal  with  the  person 
conducting  the  business,  in  ignorance 
of  the  actual  relation  of  the  parties 
to  each  other.     (Ferrig  agt.  Kilmer, 
47  Barb.  411.) 

2.  As  to  those  who  are  aware  of  the 
manner  in  which  the  business  is  con- 
ducted,  the  presumption  is  that  if 
they  furnish  goods  on  the  order  of  the 
person  in  charge  of  the  business,  and 
deliver  the  same  at  the  store  where 
the  same  is  carried  on,  credit  is  exclu- 
sively given  to  the  person  in  charge  ; 
unless  a  different  intention  was  man- 
ifested at  the  time.     (Id.) 

PRINCIPAL  AND  FACTOR. 

1.  A  factor,  under  a  del  credere  commis- 
mission,  becomes  liable  to  his  princi- 
pal when  the  purchase  money  is  due. 
As  between  him  and  his  principal,  he 
then,  in  effect,  becomes  the  purchaser, 
or  is  substituted  for  the  purchaser, 
and  is  bound  to  pay,  not  condition- 
ally, but  absolutely,"  in  the  first  in- 
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stance.     (Gariwright  agt.  Greene,  47 
Barb.  9.) 

2.  Hence,  after  the  factor  has  sold  the 
goods  on  credit,  and  sent  an  account 
of  sales  to  his  principal,  the  latter 
may  recover  the  price  of  the  goods 
of  the  factor,  without  showing  that 
he  has  endeavoured  to  collect  the 
money  of  the  persons  to  whom  the 
factor  sold  the  goods.  (Id. ) 

8.  And  it  is  no  defense  to  such  an  action 
that  the  sale  made  by  the  factor  was 
an  incomplete  sale,  'so  that,  as  be- 
tween the  factor  and  purchaser,  the 
factor  could  not  have  enforced  the 
same,  and  collected  the  money  of  the 
purchaser,  in  consequence  of  the  want 
of  some  formality,  or  memorandum 
or  entry  in  writing,  or  actual  delivery; 
where  'the  factor  has,  in  his  corre- 
spondence, treated  the  sale  as  com- 
plete and  binding ;  has  stated  and 
transmitted  an  account  of  the  net 
proceeds  of  the  same,  after  deducting 
commissions,  &c.;  has  promised  to 
remit  the- proceeds  by  the  next  mail ; 
and  has  charged  the  purchasers,  and 
credited  his  principal,  in  his  books  ; 
and  the  sale  has  been  recognized  and 
approved  by  the  principal.  (Id. ) 

4.  Where  a  factor  has  transmitted  to 
his  principal  accounts  of  two  different 
sales  of  the  same  goods,  the  princi- 
pal, after  having  approved  and  recog- 
nized the  first  account,  is  not  bound 
to  notice  or  obiect  to  the  second,  at 
the  peril  of  its  being  taken  as  a  sta- 
ted account,  and  held  binding  upon 
him.     (Id.) 

5.  It  seems  that  the  contract  implied  by 
a  factor  acting  under  a  del  credere 
commission,   does  not  make  him    a 
guarrantor  of  the  remittance.     (Id.) 

6.  A  factor  cannot  bind  his  principal  by 
a  disposition  of  his  property,  in  any 
other  way  than  by  sale  in  the  usual 
course  of  trade.     (Eastern  agt.  Clarke, 
35  N.  Y.  £.225.) 

7.  When  the  attempted  transfer  of  prop- 
erty  by  an  agent,  is  made  in  a  manner 
not  within  the  scope  of  the  ad^hority 
confided  to  him,  or  with  which  the 
agent  is  not  apparently  clothed,  no 
title  passes,  and  the  property  may  be 
reclaimed  by  the  owner.     ( Id. ) 

8.  So,  when  the  purchaser  gives  to  the 
agent  his  check  for  a  part  of  the  price, 
wiih  a  full  knowledge  that  the  agent 
designs  to  use  the  same' for  his  own 
private  benefit,   the  principal  is  not 
Duuud  thereby.     (Id.) 


PEINCIPAL  AND  SUBETY. 

1.  Although  a  surety  or  a  guarantor, 
who  agrees  to  become  bound  for  a 
certain  sum,  to  be  loaned  in  cash  to 
his  principal  for  particular  purposes, 
is  relieved  from  liability,  if  the  lender, 
knowing  of  such  agreement,  advances 
the  amount  merely  by  transferring  se- 
curities for  a  part,  and  adjusting  the 
residue  by  discharging  an  old  debt ; 
yet,  where  the  agreement  of  the  lender 
to  make  such  an  advance  upon  the 
guarranty  is  first  made,  and  tke  guar- 
anty having  been  afterwards  obtained, 
the    lender    faithfully  performs    his 
agreement,  the  surety  or  guarantor 
is  not  absolved  from  liability  because 
the  principal  debtor  induced  him  to 
become  bound  by  a  concealment  or 
misrepresentation  as  to  the  nature  of 
the  agreement,  unknown  to  the  lender. 
(Me Williams  agt.  Mason,  2  Abb.  JV. 
8.  211.) 

2.  The  previous  decision  in  this  case,  in 
6  Duer,  276,  distinguished  and  ap- 
approved.     (Id.) 

PKOMISSOEY  NOTES. 

1.  Where  a  prommissory  note  is  issued, 
with  the  day  of  the  month  in  blank, 
the  first  holder,  or  his  transferee,  have 
an  implied  authority  from  both  ma- 
kers and  indorser,  to  fill  the  blank 
with    any   day  of  the  month,  even 
though  it  has  ten  days  less  to  run 
than  it  would  have  had  if  it  had  been 
dated  as  of  the  day  it  was  made  and 
negotiated.  (Page  agt.  MorreU,  ante. 
244.) 

2.  The  date  o*  a  note  is  no  exception  lo 
the  general  rule,  that  an  indorsement 
on  a  blank  note,  without  sum  or  date, 
or  time  of  payment,  will  bind  the  in- 
dorser for  any  sum,  payable  at  any 
time,  which  the  person  to  whom  tha 
indorser  intrusts  it,  chooses  to  insert. 
(Id.} 

3.  One  who  discounts  a  note,  receiving 
at  the  same  time  as  collateral  secu- 
rity for  its  payment,  a  note  made  by 
a  third  person  for  the  mere  accommo- 
dation   uf    the    borrower,    becomes 
thereby  a  bonafide  holder  of  such  ac- 
commodation   note,    for   value,  and 
may   recover    thereon     against   the 
maker.      (Bank  of  the  State  of  New 
York  agt'.  Vanderhorst-,  1  Robt.  211.) 

4.  An  accommodation  indorsement  ia 
not  binding,  unless  the  instrument  in- 
dorsed is  transferred  before  maturity. 
The  rule  that  a  note  transferred  after 
due  is  subject  to  all  the  equities  at- 
taching to  it  in  the  hands  of  the  per- 
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Bon  HO  transferring  it,  is  not  applini- 
ble  to  accommodation  paper  trans- 
fern  -d  to  subserve  the  purpose  for 
which  it  wa.-  m:ide.  (Harrington  agu 
Dorr,  1  Robt.  351.) 

PROVOST  MARSHAL. 

1.  A  provost  marshal  could  not,  under 
the  act  of*congreaa  entitled,  "An  act 
for  enrolling  ami  culling  out  the  na- 
tional forces,  and  for  other  pu;  • 
passed  M:irdi  S,  1863,  exact  of  drafted 
men,    volunteer.*,    or    those  offering 
substitutes,  the  deposit  of  money  or 
property,  to  be  forfeited  to  the  gov- 
ernment if  such  drafted  men,  volun- 
teers or  substitutes,  did  not  report 
themselves  at  the  proper  rendezvous. 
(Richardson  agt.  CrandaU,  47  Barb. 
335.) 

2.  Such  a  power  could  not  be  conferred 
upon  a  provost  marshal  by  either  the 
war  department  or  the  provost  mar- 
shal general ;  nor  could  either  adopt, 
and  by  adoption  ratify  and  make  vahd, 
a  pledge  exacted  by  a  provost  mar- 
shal for  such  a  purpose.     (Id.) 

3.  Congress  only,  could  confer  such  a 
power,   or  adopt  and  ratify  such    a 
pledge,  when  taken  without  its  au- 
thority.    (Id  ) 

PUBLIC  OFFICERS. 

1.  An  action  to  recover  damages  for  a 
tort,  will  lie  against  a  public  officer, 
acting  by  independent  authority  and 
not  merely  as  an  agent,  for  a  violation 
of  a  ministerial  duty  absolute,  certain 
and  imperative  hi  its  nature,  imposed 
upon  him  by  law,  and  specifically  due 
to  a  particular  individual,   as  distin- 
guished from  the  whole  public.  ( dark 
agt.  Miller,  47  Barb.  38.) 

2.  A  highway  having  been  laid  out,  by 
the     commissioners     of     highways, 
through    the    plaintiff's  farm,   com- 
missioners appointed  by  the  county 
court  assessed  his  damage  at  $185. 
On  appeal  from  this  assessment,    a 
jury  re-assessed  the  damages  of  the 
plaintiff  at  $355.    The  defendant  be- 
ing supervisor  of  the  town,  was  re- 
quested by  the  plaintiff  to  lay  this  last 
assessment  before  the  board  of  su- 
pervisors,   which  the  defendant  re- 
fused to  do,  claiming  that  the  re-as- 
sessment was  invalid  and  illegal : 

8.  Held,  that  for  this  refusal  of  the  de- 
fendant to  perform  a  duty  imposed 
upon  him  by  law,  an  action  could  be 
maintained  against  him  by  the  plain- 
tiff, to  recover  the  damages  caused 
bv  euch  refusal.  (Id.) 


4.  The  measure  of  damages,  in  such  an 
action,  is  the  amount  of  the  as- 
iiient  which  the  defendant  refused  to 
jay  before  the  board  of  supervisors, 
interest  and  costs.     (/••'.) 

5.  A  public  officer  who  acts  without  au- 
thority, or  exceeds  his  authority,  is 
liable  as  is  a  private  agent,  on    the 
contract  made,  or  for  the  act  done 
without  or  in  excess  of  his  authority. 
And  the  ratification  by  the  principal 
will  not  relieve  him  from  such  liabil- 
ity to  the  injured  party.  (Richardson 
agt.  CrandaU,  47  Barb.  335.) 

6.  When,  therefore,  such  an  agent  ex- 
acts a  pledge  of  property  without  au- 
thority of  the  government,   and  an 
action  is  brought  by  the  pledger,  to 
recover  it  back,  while  it  is  in  the  pos- 
session of  such  agent,  he  is  liable  for 
such  property;  and  even  the  adopt- 
ion of  the  act  by  the  principal  will 
not  shield  him  from  liability.    (Id.) 

QUESTIONS  OF  LAW  AND  FACT. 

1.  The  question,  what  articles  in  a  pas- 
senger's trunk  were  necessary  for  the 
journey,  is  a  question  of  fact,  to  be 
determined  by  the  jury.  (Rawson 
agt.  Pennsylvania  R.  It.  Co.  2  Abb. 
N.  S.  220.) 

RAIL  ROADS. 

1.  The  Hudson  River  Railroad  Company 
are  charged  with  the  duty,  under  the 
acts  of  1850  and  1854,  in  connection 
with  their  charter  (1846),  of  keeping 
the  gates  and  bars  in  the  fences  on 
the  lines  of  their  railroad  in  repair. 
And  the  failure  to  keep  them  in  repair 
subjects  them  to  liability  in  damages 
for  any  injury  arising  from  such,  neg- 
lect.    (Staats  agt.  The  Hudson  River 
Railroad  Company,  ante,  139.) 

2.  The  real  estate  of  railroad  companies 
should  be  assessed  at  its  value  for  the 
purpose  to  which  it  has  been  adapted, 
and  not  as  mere  farming  lands  ;  and, 
in  estimating  the  same,  the  assessors 
are  not  bound  to  consider  it  as  mere 
land  and  superstructure  isolated  in. 
theugtown  from  the  other  parts  of  the 
roadr    They  are  entitled  to  estimate 
the  value  of  that  part  of  the  real  es- 
tate within  their  iurisdiction  which 
contributes  to  make  up  a  complete 

•  and  useful  railroad  extending  beyond 
the  town  they  represent.  What  may 
be  properly  considered  in  estimating 
thr.t  value  discussed.  (People  agt. 
fredertclai,  ante,  150.) 

3.  A  railroad  corporation  should  be  re- 
garded as  a  resident  of  the  eeveval 
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towns  and  wards  through  which  its 
road  extends,  within  the  meaning  of 
the  tax  laws,  and  assessed  therein  for 
its  real  estate  the  same  as  taxable  in- 
habitants are  assessed  for  their  real 
estate  situated  therein.  The  real  es- 
tate of  railroad  companies,  which  is 
used  and  occupied  by  them  for  rail- 
road purposes,  is  not  required  to  be 
assessed  as  "  non-resident  lands." 
(Id.) 

4.  Where  a  city  railroad  company  are 
authorized,  under  the  United  States 
revenue  act,  to  issue  passage  tickets 
in  multiples  of  twenty,  to  the  price  of 
which  an  amount  equal  to  the  revenue 
tax  Is  added  ;  and  where  they  issue  a 
main  ticket  signed  by  their  principal 
officers,  to  which  is  attached  twenty 
coupon  tickets,  the  main  ticket  con- 
taining a  notification  that  each  ticket 
attached  entitles  the  owner  to  one 
ride  in  the  company's  cars,  and  that 
the  conductor  alone  is  authorized  to 
tear  off  the  tickets  : 

6.  Held,  that  this  regulation  being  a 
reasonable  one,  no  passenger  having 
such  a  main  ticket,  with  coupon  tick- 
ets attached,  is  authorized  to  detach 
the  latter  from  the  main  ticket  and 
present  it  to  ttfe  conductor,  and  at  the 
same  time  refuse  to  show  the  main 
ticket.  In  such  case  he  may  be  prop- 
erly ejected  from  the  cars.  (  Walker 
agt.  The  Dry  Dock,  &c.,  Railroad  Co., 
arde,  327.) 

6.  The  engines  and  cars  of  a  railroad  are 
not  so  affixed  to  the  road  that  they 
can  be  called  fixtures  thereof,  without 
introducing  a  new  principle  into  the 
law  of  fixtures.     (Bement  agt.  Plaits- 
burgh  and  Montreal  Railroad  Compa- 
ny, 47  Barb.  104.) 

7.  The  rolling  stock  (engines  and  cars) 
of  a  railroad  is  personal  property, 

'  which  can  be  levied  on  and  sold,  as 
such,  under  an  execution  against  the 
company,  and  will  not  pass  by  a  deed 
or  mortgage  of  the  railroad  track  or 
way,  by  metes  and  bounds,  as  parts 
or  fixtures  thereof,  or  as  constructive- 
ly annexed  thereto.  (Id.) 

8.'  Such  rolling  stock  will  not  pass  by  a 
mortgage  of  the  railroad  track  or  way, 
and  a  foreclosure  and  sale,  unless  the 
terms  of  the  mortgage  are  such  as  to 
include  or  carry  such  rolling  stock  as 
personal  property.  ( Id. ) 

9.  A  mortgage  of  a  railroad  and  the  roll- 
ing stock  on  it,  is  not,  so  far  as  it  re- 
lates to  the  rolling  stock,  within  the 
purview  or  intent  of  the  act  of  1833, 
(Laics  of  1833,  ch.  279,)  requiring 
chattel  mortgages  to  be  filed  in  the 
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town  or  city  where  the  mortgagor,  if 
a  resident  of  this  state,  resides,  and 
if  not  a  resident,  then  in  the  town  or 
city  where  the  mortgaged  property  is, 
at  the  time  of  the  execution  of* the 
mortgage.  (Id.) 

10.  Consequently,  such  a  mortgage, 
though  not  filed  as  a  chattel  mort- 
gage, in  pursuance  of  the  act  of  1833, 
and  there  has  been  no  change  of  pos- 
sesion,  will  not  be  void  as  to  judgment 
creditors  of  the  mortgagor,  or  those 
claiming  the  rolling  stock  under  them 
on  the  ground,  or  for  the  sole  reason, 
that  the  mortgage  was  not  so  filed. 
(Id.) 

EAILKOAD  COMPANIES. 

1.  In  an  action  to  recover  damages  for 
an  injury  sustained  by  the  plaintiff 
while  a  passenger  on  the  cars  of  the 
defendant,  upon  its  railroad,  it  ap- 
peared that  the  cause  of  the  accident, 
and  the  injury  to  the  plaintiff,  was  a 
broken  rail,  which  threw  the  car  off 
the  track  ;  and  that  a  train  from  the 
opposite  direction    had  passed  over 
the  spot  only  a  short  time  previous, 
and  that  there  had  been  no  examina- 
tion of  the  track  between  that  time 
and  the  time  of  the  accident : 

2.  Held,  that  the  plaintiff  should  have 
been  allowed  to  go  to  the  jury  upon 
the  question  whether  the  iron  rail  was 
not  broken  before  the  train  on  which 
he  was  a  pas.  enger  came  upon  it :  it 
being  clearly  a  question  for  the  jury 
to  determine,  whether  the  broken  rail 
was  in  a  sound  condition  at  the  time 
such  train  came  upon  it.    (McPadden 
agt.  The  New  York  Central  Railroad 
Company,  47  Barb.  247.) 

3.  If  the  evidence  of  the  defendant,  in 
such  a  case,  though  tending  to  show 
.that  the  rail  was  then  in  a  safe  and 
sound  condition,  and  that  it  broke 
under  the  train  on  which  the  plaintiff 
was  riding,  does  not  prove  that  fact 
conclusively,  it  should  be  left  to  the 
jury  to  draw  the  inference.     (Id.) 

4.  The  rule  is  now  established,  in  this 
state,  that  a  common  carrier  of  per- 
sons is  bound  to  provide  road-worthy 
vehicles,  irrespective  of  any  question 
of  negligence.     ( Id. ) 

5.  The  principle  of  this  rule 'would  re- 
quire the  carrier  who  furnisher  hia 
own  road,  and  has  secured  to  him  the 
exclusive  possession  and  control  of  it, 
to    provide    a    vehicle-worthy    road. 
That  is,  a  road  adapted  tjj  the  safe 
passage  of  the  vehicle  used,  over  it — 

I     a  road  of  continuous  unbroken  rails, 
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for  each  and  every  train  to  enter 
upon,  in  its  passage  over  the  ruad. 
(Id.) 

6.  Strictly  speaking,  the  rail  is  no  part 
of  the  vehicle,  though  in  some  - 
it  may  be  said  to  be  so.  The  rail, 
however,  is  clearly  a  part  of  the  ma- 
chinery by  which  the  vehicle  isopera- 
.  and  falL}  directly  within  the  prin- 
ciple. (Id.) 

T.  The  mere  appearance  of  a  fire,  con- 
suming buildings  in  the  vicinity  of, 
but  at  some  distance  from,  a  railroad 
hack  in  a  city,  the  display  of  a  red 
light  upon  tbe'track,  and  requests  by 
In  cnien  and  others  to  those  in  charge 
of  an  approaching  train,  to  stop  it, 
without  giving  notice  of  any  reason 
for  stopping,  do  not  make  it  the  duty 
of  the  latter  to  stop,  so  as  to  render 
the  company,  to  which  such  railroad 
belonged,  liable  in  damages  to  the 
owner  of  the  burning  buildings,  for 
the  cutting  of  hose  lying  across  the 
track,  by  the  train  in  passing  slovvly 
on,  whereby  the  supply  of  water  to 
extinguish  "the  fire  is  cutoff.  (Mutt 
agt.  The  Hudson  Riter  Railroad  Co. 
1  liobt.  585.) 

8.  The  servants  of  a  railroad  company 
are  not  bound  to  stop  a  train  when  or- 
dered to  do  so  by  strangers,  without 
giving  a  reason.  (Id.) 

Jh  Damages  caused  by  the  spreading  of 
a  fire,  in  consequence  of  the  defend- 
ants negligently  injuring  a  hose  actu- 
ally in  use  in  extinguishing  it,  where- 
by" the  only  supply  of  water  available 
for  the  purpose  was  stopped,  are 
too  remote  to  sustain  an  action. 
(WHITE,  J.  dissented  as  to  each poiiU.) 
(Id.: 

10.  The  omission  by  a  railroad  company 
to  give  the  signals  required  by  the 
gtiitute,  on  the  approach  of  a  locomo- 
tive within  eighty  rods  of  a  highway 
crossing,  is  a  breach  of  duty  to  the 
passengers  whose  safety  it  imperils, 
and  to  the  wayfarer  whom  it  exposes 
to  mutilation  and  death.     (Ernst  agt. 
Hudson  River  Railroad  Company,  35 
N.  Y.  B.,  9.; 

11.  Such  a  crossing  is  dangerous  only 
when  the  company  makes  it  so  by 
propelling  its  engines  across  it :  and 
the  statute,  therefore,  for  the  protec- 
tion of  human  life,  exacts  public  warn- 
ing of  the  approach  of  such  danger. 
The  injunction  is  plain  and  absolute, 
and  the  company  which  violates  it 
does  so  at  its  peril.     ( Id. ) 


proaching  from  either  side  within 
eighty  rods  of  the  crossing ;  and  he 
may  rely  on  such  assurance,  without 
incurring  the  imputation  of  breach  of 
duty  to  a  wrong-<loer.  (Id.) 

13.  When  the  passer-by  knows  of  the 
immediate  proximity  of  an  advancing 
train,  whether  the  warning  be  by  sig- 
nals or  otherwise,  and,  having  a  safe 
and  seasonable  opportunity  to  stop, 
he  voluntarily  takes  the  risk  oJ  cross- 
ing in  front  of  it,  he  is  guilty  of  f-nl- 
paole  negligence,  and  forfeits  all  claim 
to  redress.  (Id.) 

13.  But  when  the  usual  warning  is  with- 
held, the  wayfarer  has  a  right  to  as- 
sume that  the  crossing  is  safe,  and 
that  the  company  is  not  violating  the 
law,  and  endangering  human  lite,  by 
running  an  engine  without  signals. 
(Id.) 

14.  The  citizen  on  the  public  highway  is 
bound  only  to  the  exercise  of  ordinary 
care ;  and  when  he  is  injured  by  the 
negligence  of  a  railroad  company,  it  ia 
no  answer  to  his  claim  for  redress, 
that,  notwithstanding  the  omission  of 
the  signals,  he  might,  by  greater  vig- 
ilance, have  discovered  the  approach 
of  the  train,  if  he  had  foreseen  a  vio- 
lation of  the  statute,  instead  of  rely- 
ing upon  its  observance.     (Id.) 

15.  The  traveler  is  not  bound  to  stop  on 
the  highway,  or  to  look  up  and  down 
an  intersecting  railway  track  before 
crossing,  when  there  are  no  signals  of 
an  approaching  engine.     (Id.) 

16.  Ordinarily,  in  cases  of  this  descrip- 
tion, the  question,  whether  the  party 
injured  was  free  from  culpable  negli- 
gence, is  one  of  fact,  to  be  determined 
by  the  jury,  under  appropriate  instruc- 
tions, and   subject    to    the   revisory 
power  of  the  courts.    (Id.) 

17.  Where  the  proof  is  undisputed  and 
decisive,  that  the  plaintiff  was  guilty 
of  misconduct,  and  that  this  contribu- 
ted to  the  injury,  a  non-suit  is  matter 
of  right ;  but  it  is  equally  matter  of 
right  to  have  the  issue  of  negligence 
submitted  to  the  jury,  when  it   de- 
pends on  conflicting  evidence,  or  dh 
inferences  to  be  deduced  from  a  vari- 
ety of  circumstances,  in   regard   to 
which  there  is  room  for  fair  difference 
of  opinion  between  intelligent  and  up- 
right men.     (Id.) 

18.  The  decision  in  this  case,  on  a  for- 
mer occasion,  reported  erroneously  in 
24  How.  Pr.B.  i97).     (Id.} 


12.  The  omission  of  the  customary  sig-  19.  Where  the  defendant  (a  railroad 
nals  is  an  assurance  by  the  pompany  company)  has  by  its  own  act,  ob- 
to  the  traveler  that  no  engine  ia  ap-  i  structed*  the  view  of  travelers  upon 
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the  public  highway  by  piling  its  wood 
so  that  the  approach  of  the  train  to 
the  crossing  cannot  be  seen  until  the 
traveler  is  upon  the  track,  one  who 
has  driven  upon  the  track  with  due 
care,  and  looked  for  the  train  as  soon 
as  looking  could  be  of  service,  will 
not  be  deemed  guilty  of  negligence  in 
not  first  stopping  his  team  to  ascer- 
tain if  a  train  might  be  approaching. 
(Mackay  agt.  New  York  Central  Rail- 
road Company,  35  N.  Y.  R.  75.) 

20.  If,  in  such  case,  the  traveler  is  killed 
or  injured  by  a  collision  with  the  cars 
upon  such  crossing,  the  company  will 
be  deemed  guilty  of  negligence,  and 
held  answerable  therefor.     (Id.) 

21.  The  railroad  act  of  1850,  as  amended 
in  1854,  was  passed  from  public  con- 
siderations.    Its  purpose  was  to  pro- 
tect the  traveling  public  as  well  as 
farmers  along  the  lines  of  their  roads. 
(Shepard  agt.  New  York   and   Erie 
Railroad  Company,  35  N.  Y.  R.  641.) 

22.  Under  the  provisions  of  that  act, 
railroad  companies  are   required  to 
fence  both  sides  of  their  track,  and 
are  liable  for  damages  done  to  cattle 
so  long  as  such  fences  are  not  made 
and  kept  in  good  order.     ( Jd.) 

23.  It  is  no  defense  that  the  party  whose 
cattle  were  killed  was  legally  bound  to 
build  such  fence,  under  a  covenant 
between  his  assignor  and  the  com- 
pany.   It  was  the  duty  of  the  com- 
pany to  see  the  fence  built,  and,  fail- 
ing in  that,  they  are  liable. "  (Id.) 

BEFEEEES. 

1.  Where  the  only  evidence  before  a 
referee,  to  sustain   his    findings    of 
fact  and  conclusions  of  law  thereon, 
is  conflicting,  and  of  equal  weight,  or 
rather  with  no  circumstances  to  de- 
tract from  the  weight  of,  or  corrobo- 
rate that  on  either  side,  and  where 
the  determination  of  the  facts  in  issue 
either  way,  must  depend  upon  who 
has  the  affirmative,  the  court  has  a 
right  to  infer  that  the  ultimate  find- 
ing, if  not  in  favor  of  the  party  hav- 
ing the    negative,  was    based  on  a 
wrong  rule  of  evidence.     (Strong  agt. 
Place,  ante,  114.) 

2.  "Where  the  finding  of  a  referee,  that 
the  contract  upon  which  the  action  is 
founded,  was  conditional,  is  not  borne 
cut  by  the  evidence,  and  if  the  report 
is  only  sustainable  upon  that  ground, 
the  court  will  set  it  aside.     (Id.) 

1.  The  foundation  of  the  plaintiff's 
cause  of  action,  as  set  out  in  the  com- 
plaint, consisted  of  a  promise  by  the 


defendants  to  pay  his  assignor  one- 
half  of  their  profits  in  buying  and 
selling  certain  articles  of  merchandize 
(spices)  ;  and  alleged  the  considera- 
tion to  have  been  an  agreement  by 
the  plaintiff's  assignor  to  provide 
them  "  with  what  information  he 
might  obtain,"  respecting  the  proba- 
ble action  of  the  United  States  con- 
gress "  in  regard  to  duties  on  spices, 
and  advise  them  respecting  the  prob- 
able future  condition  of  the  market 
resulting  therefrom,"  claiming  such 
agreement  as  one  fora  co-partnership, 
and  for  an  accounting.  ( Id. ) 

4.  The  answer  admitted  the  making  of 
a  conditional  promise  by  the  defend- 
ants  to  pay  the  plaintiff's  assignor 
three-eights  of  the  profits  of   their 
dealings  in  spices,  if  certain  repre-  ' 
sentations  previously  made  by  him 
were  true  (stating  such  representa- 
tions).    The  answer  averring  that  the 
payment  of  such  net  profit  was  il  a 
compensation  to  him  for  imparting 
his  said  knowledge  to  the  defendants :" 
That  the  information  so  given  by  him, 
and  all  such  statements   and  repre- 
sentations were  untrue  at  the  time  he 
made  them  ;  and  he  knew  them  to  be 
untre  at  the  time  he  made  them  ;  and 
made  them  fraudulently,  to  procure 
money  from  the  defendants.    (Id.) 

5.  The  referee  found  that  the  promise 
of  the  defendants  was  a  conditional 
one,  as  alleged  in  the  answer.    And 
also  found  as  a  fact,  that  the  repre- 
sentations made  by  the  plaintiff's  as- 
signor were  untrue  : 

6.  Held,  that  the  arrangement  between 
the  parties  was  evidently  not  a  co- 
partnership as    between  themselves, 
as  by  it  the  plaintiff's  assignor  ac- 
quired no  interest  in  the  goods  bought; 
was  not  liable  for  any  losses  ;  and  only 
received  a  part  of  the  net  profits  as 
compensation  for  information,  either . 
then   communicated,  or  to  be  after- 
wards communicated : 

7.  Held,  also,  that  the  mere  addition  of 
the  condition  set  forth  in  the  answer 
to    the  promise  of  the  defendants, 
would  not  defeat  the  plaintiff's  right 
to  recover  under  the  complaint,  al- 
though it  might  impose  upon  him  the 
necessity  of  establishing  in  advance 
the  truth  of  the  representations  made 
by  the  plaintiff's  assignor.    It  would, 
however,  be  repugnant  to  any  aver- 
ment, that  the  promise  was  made  ia 
the  faith  of  the  truth  of  such  repre- 
sentations : 

8.  Held,  ajso,  that  it  is  illogical  to  predi- 
cate fraud  in  making  a  contract,  of 
one  by  whose  very  terms  the  truth  of 
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the  matter  alleged  as  a  deceit,  is 
made  a  condition  of  its  obligation. 
(1'i.) 

9.  Where  a  conditional  contract  rests  in 
./!>/•/,  and  nothing  has  been  done  or  is 
to  bo  done  under  it,  until  its  final  per- 
formance, and  a  question  arises  as  to 
its  obligatory  character,  proof  of  fraud 
sec  ins    superfluous,  until  the  occur- 
rence of  the  contingency  constituting 
the  condition  is  establiuhed  : 

10.  Held,  also,  that  the  proof  of  the  af- 
firmat.ve,  establishing  the  statements 
alleged  in  the  answer,  rested  with  the 
defendants,     as     such      statements 
formed  no  qualification  or  part  of  the 
contract,   but  were  extrinsic  matter 
forming  part  of  the  elements  by  which 
it  migktbe  defeated  if  it  were  estab- 
lished : 

11.  Hell,  also,  that  the  referee  was  mis- 
led, by  not  keeping  in  view,  in  refer- 
ence to  the  burden  of  proof,  the  dis- 
tinction between  evidence  relating  to 
the  terms  of  the  contract  itself,  and 
that  relating  to  extrinsic  matters  af 
fee-ting  it,  such  as  the  making  and  fal- 
sity of  the  representations  in  ques- 
tion : 

12.  Held,  also,  that  the  plaintiff  ought 
not  to  be  deprived  of  whatever  rights 
he  has,  under  the  promise  of  the  de  - 
fendants  to  pay  his  assignor  a  propor- 
tion of  the  profits,  merely  upon  such 
evidence  as  that  before  the  court,  of 
untrue  representations  made  to  obtain 
such  promise.     ( Id. ) 

13.  For  an  error  in  the  finding  of  facts 
by  a  referee,  as  a  general  rule,  the 
appeal    is  confined    to  the  supreme 
court.     (Heed  agt.  The  Board  of  Ed- 
ucation, ante.  887.) 

14.  In  an  action  tried  by  a  referee,  noth 
ing  should*  be  contained  in  the  case  on 
on  appeal,  except  such  evidence,  find- 
ings and  exceptions,  as  are  expressly 
allowed  by  the  referee.     (Leffler  agt. 
Field,  a xte,  385.) 

15.  The  decision  of  a  referee  in  the  al- 
lowance or  disallowance  of  findings  or 
amendments  in  the  case,  is  not  the 
subject  of  exception  ;  and  any  error 
mude  by  him  in  the  settlement  of  the 
case,  cannot  be  reviewed  or  corrected 
in  that   way.     Upon  such  questions, 
the  decision  of  a  referee  is  final  an<J 
COD  elusive,  and  cannot  be  reviewed  on 
appeal.     (Id.) 

16.  It'  either  party  is  dissatisfied  with 
the  settlement  of  a  case,  and  thinks  a 
referee  or  a  judge  of  this  court,   it 
^titling  exceptions  ora  case  has  mad 
a  mistake,  he  mav  move  the  court  to 


open  the  settlement,  an8  for  leave  for 
the  referee  or  judge,  to  reconsider 
and  review  such  settlement.  The 
question  is  one  of  practice.  (,  Id. ) 

17.  Some  cases  in  the  court  of  appeals, 
have  given  countenance  to  the  idea 
that  a  party  may  convert  any  ques- 
tion of  fact  'into  o'ne  of  law,  or  put  it  in 
such  shape  as  to  raise  a  question  of 
law  upon  it,  upon  exceptions,  by  re- 
questing the  referee  to  find  in  a  par- 
ticular way  upon  it.  (Id.) 

8.  This  may  be  done  in  the  same  way 
and  to  the  same  extent  befort  refer- 
ees, that  would  be  proper  if  the  case 
was  on  trial  at  the  circuit,  and  in 
complete  analogy  to  the  practice  and 
proceedings  in  such  cases,  but  not 
otherwise.  (Id.) 

.9.  In  construing  the  provisions  of  the 
Code  in  respect  to  trials  before  single 
judges  without  a  jury,  and  by  refer- 
ees, the  legislature  intended  to  assim- 
ilate such  trials  to  trials  at  the  circuit 
before  a  jury,  so  far  as  practicable, 
and  to  secure  to  litigating  parties  the 
same  rights  of  exception  and  review, 
as  far  as  possible.  That  is.  they  de- 
signed to  give  to  both  parties,  in  sub- 
stance and  affect,  the  same  exceptions 
in  both  modes  of  trial.  (Id.) 

20.  In  either  case,  if  the  referee  does 
not  comply  with  the  directions  of  the 
Code  and  rule  32  of   this  court,   re- 
quiring him  to  state  in  his  report  the 
facts  found  by  him  and  his  conclu- 
sions of  law  separtely,  the  report  may 
be  set  aside  for  irregularity ;  and  if 
the  facts  found  by  him  and  stated  in 
his  report,  do  not  warrant  his  conclu- 
sions of  law,  the  judgment  rendered 
by  him,  if  the  proper  exceptions  are 
taken,  must  be  reversed.     (Id.) 

21.  The  provision  in  section  268  of  the 
Code,  that  the  judge  or  referee,  in 
settling  the  case,  must  briefly  specify 
the  facts  found  by  him  and  his  con- 
clusions of  law,  means  nothing  more 
than  that  his  findings  be  inserted  in 
the  case  in  such  form  as  to  allow  the 
review  of  the  questions  decided  by 
him.     (Id.) 

22.  It  is  not  intended  by  this  section  of 
the  Code,  after  a  refe'ree  has  decided 
a  case,  and  made   and  delivered  his 
report,  to  reinvest  him  with  new  judi- 
cial authority  to  reconsider  or  review 
the  case,  and  make  any  new  findings 
of  law  or  fact  therein  in  matter  of  sub- 
stance, to  sustain  or  impeach  his  judg- 
ment.    ( Id. ) 

23.  The  judicial  functions  of  the  referee 
ends  when  he  has  delivered  his  report. 
After  that  period  he  performs  a  mere 
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ministerial  duty  in  certifying  what 
took  place  on  the  trial,  and  what  he 
in  fact  did  decide  in  disposing  of  the 
cause.  ( Id. ) 

24.  The  affirmance,  by  referees,  of  an 
order  of  commissioners  of  highways, 
laying  out  a  public  highway,  gives 
the  referees  a  prima  facie  right  to 
recover  their  fees  of  the  appellant ; 
and  the  enforcement  of  this  right  is 
not  in  any  sense  the  execution  of  the 
order ;     consequently  such    right  is 
not  suspended  by  the  suing  out  of  a 
certiorari,  upon  such  order  to  the 
supreme    court.       (Dissosway    agt. 
Wi/iant,  ante,  460.) 

25.  The  statute  gives  to  each  referee 
two  dollars  for  every  day  employed  in 
the  hearing  and  decision  of  such  ap- 
peal or  appeals.    And  where  there  are 
several  appeals  taken  by  different  per- 
sons from  the  same  order  of  the  comT 
missioners,  which  are  all  heard  at  the 
same  time,  the  referees  are  entitled 
to  two  dollars  for  each  day  occtipied 
in  the  hearing,  as  of  one  appeal  only — 
not  two  dollars  a  day  as  against  each 
appellant  separately.     (Id.) 

26.  It  is  undoubtedly  consistent  for  the 
referees  to  give  each  appellant  a  sep- 
arate hearing,  in  which   event  each 
would  be  liable  for  the  time  occupied 
in  his  particular  appeal,  although  the 
question  was  the  same  in  all.    (Id.) 

27.  Where  all  the  appeals  are  heard  as 
one,  all  the  appellants  are  to  be  re- 
garded as  the  party  appealing,  and 
all  jointly  liable  to  pay  the  referees' 
fees.    Consequently,  where  the  refer- 
ees   in  such    case    bri.'g    an    action 
against  one  of  the  appellants  sever- 
ally, for  their  fees,  the  action  cannot 
be  sustained,  where    the  defendant 
sets  up,  in  his  answer,  the  non-joinder 
of  the  other  appellants.     (Id.)     • 

28.  Where  evidence,  offered  before    a 
referee,  is  objected  to  by  a  party,  'and 
such    party  insibts  that  the  referee 
shall  decide  as  to  its  admibsibility,  at 
the  time,  the  referee  cannot  receive 
such  evidence  and  reserve  to  himself 
the  power  of  retaining  or  rejecting  it 
at  the  conclusion  of  the  case.     (Peck 
agt.  Yorks,  47  Barb.  131.) 

29.  Where  neither  party  has  excepted  to 
the  findings  of  a  referee,  neither  party 
can  object  to  the  report,  .or  review  it 
on  appeal.     It  must  be  taken  as  cor- 
rect. (Sutherland  agt.  Hose,  47  Barb. 
144.) 

80.  Where  the  evidence  given  on  a  trial 
before  a  referee,  is  not  set  forth  in  th« 
case,  the  court  will  not  go  into  an  ex- 


amination to  see  whether  the  finding? 
of  the  referee  are  sustained  by  the 
testimony,  but  will  assume  that  the 
findings  are  true,  and  in  accordance 
with  the  evidence.  (Lamb  agt.  Gro- 
ver,  47  Barb  317.) 

EEFEEENCE.' 

1.  An  action  to  set  aside  a  fraudulent 
conveyance,  on  the  ground  that  it 
was  made  when  the  defendant  was 
insolvent,  is  not  not  to  be  referred,  as 
involving  the  examination  of  a  long 
account.      (Bushnett  agt.  Eastman.  2 
Abb.  N.  S.  412.) 

2.  An  action  on  the  statute  to  recover 
from  a  city  or  county  the  damages  in- 
curred bo  the  plaintiff  from  a  mob  or 
riot,  though  involving  a  large  num- 
ber of  items  of  damage,  is  not  an  ac- 
tion involving  the  examination  of  a 
long  account,  and,  therefore,  cannot 
be  ordered  to  a  reference  without  con- 
sent of  parties,  (/doss  agt.  The  Mayor, 
<fcc.  of  New  York,  2  Abb.  N.  S.  206.) 

3.  The  power  conferred  by  the  statute 
(2  Code,  §  271),  to  refer  actions  involv- 
ing the  examination  of  a  long  account, 
is  intended  more  for  the  convenience 
of   the  court,    than  as  conferring  a 
right  on  the  parties.     ( Goodyear  agt. 
Brooks,  2  Abb.  N.  S.  296. ) 

4.  The  difficult  questions  of  law  intended 
by  the  statute,  are  not  merely  those 
arising  out  of  the  facts  presented  by 
tho  issues  in  the  case,  but  include 
questions    growing  out  of  the  very 
character  of  the  issues,  such  as  ques- 
tions of  evidence  on  an  issue  of  fraud. 
(Id.) 

5.  In  the  case  of  an  action  to  foreclose 
chattel  mortgages,  where  the  defense 
was  that  the  mortgages  were  fraudu- 
lent: 

6.  Held,  that  the  necessity  of  proving 
good  faith  and  honest  intent,  would 

Erobably  raise  difficut  questions  of 
iw,  and,  therefore,  the  case  was  not 
one  which  should  be  referred.      (Id.) 

7.  It  seems,  that  proof  of  an  intention 
on  the  part  of  the  defendants  to  apply 
for  a  trial  of  the  issues  by  a  jury,  is 
not,  of  itself,  an  objection  to  granting 
the  plaintiff's  motion  for  an  order  re- 
ferring the  cause  to  a  referee.      (Id.) 

8.  An  action  for  the  foreclosure  of  the 
mortgage,   is  not  in   a  condition  to 
have  all  the  issues  therein  referred, 
while  any  defendants,  against  whom 
the  plaintiff  seeks  a  judgment  over 
for  a  deficiency,  have  not  been  served 
with  summons,  or  have  been  served 
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with  a  notice  that  no  personal  claim 
is  made  against  them,  and  have  not 
appeared.  (Id.) 

9.  The    plaintiff    having    recovered   a 
judgment  setting  aside  a  conveyance 
made  by  him,  of  certain  lots  of  land, 
and  requiring    the  defendant  to  re- 
convey  them,  to  nun,  the  defendant 
appealed,  and  on  such  appeal,  exe- 
cuted and  deposited  with  tne  clerk  of 
the  court  a  deed  of  such  land,  as  se- 
curity, to  abide  the  event  of  the  ap- 
peal ;    he    also    stipulated  with   the 
plaintiff  that  any  taxes  and  other  in- 
cumbrances  paid  by  the  latter,  should 
be  a  lien  in  his  favor,  in  case  he  should 
not  ultimately  prevail  in  the  action. 
The  court  of    appeals  affirmed   the 
judgment,  but  directed  that  the  de- 
fendant be  let  in  to  prove  a  claim 
against  tbe  plaintiff  for  services,  ami 
that  the  lands  should  stand  as  secu- 
rity for  such  claim,  with  power  to  the 
court  below  to  release  all  or  a  part  of 
the  lands,  or  substitute  other  security, 
as  might  be  equitable : 

10.  Held,  that  this  authorized  the  court 
below,  pending  the  further  litigation, 
to  release  and  order  sold  sufficient  .of 
the  land  to  repay  to  the  plaintiff  taxes 
and  other  incumbrances  which  had 
been  paid  by  him.  (Mason  agt.  Ring, 
1  Robt.  650.) 

11.  Pending  the  reference  in  such  case, 
ordered  under  the    decision  of  the 
court  of   appeals,  to  determine  the 
.amount  due  to  the  defendant,  it  is  not 
proper  to  order  another  reference  to 
ascertain  what  amount  will   "proba- 
bly "  be  allowed  him,  and  to  release 
to  the  plaintiff  so  much  of  the  laud 
as  is  not  necessary  to  secure  such 
probable  amount.  The  amount  should 
be    ascertained    by  prosecuting    the 
first  reference ;   and  meanwhile   the 
security  should  not  be  changed  or 
diminished,  unless  the  plaintiff  shows 
that  continuing  the  existing  security 
is  a  matter  of  special  prejudice  to 
him.    (Id.) 

RE-HEARING. 

L  In  courts  other  than  those  of  last  re- 
sort, a  reargiunent  of  a  cause,  decided 
at  one  general  term,  should  not  bo 
ordered  by  the  judges  holding  an- 
other general  terra,  upon  allegations 
of  a  misunderstanding  of  the  facts, 
or  of  an  error  in  reversing  a  Judg- 
ment which  might  have  been  allowed 
to  stand  by  reducing  its  amount. 
(Newdl  agt.  Wheeler,  2  Abb.  N.  S. 
134.) 

3.  A  new  trial,   or  an  appeal,    is    the    2.  The  allegations  of  a  petition  for  the 
proper  remedy  in  such  a  case.     (Id.)       removal  of  a  cause  from  a  state  court 


3.  The  practice  of  one  judge  re-hearing 
a  matter  decided  by  another  judge, 
condemned.  (Livingston's  Petition. 
2Abb.  N.X.  1.) 

RELIGIOUS  CORPORATIONS. 

1.  In  a  proceeding  for  a  sale  of  the 
property  of  a  religions  corporation, 
allegations  that  the  income  of  the  so- 
ciety was  not  sufficient  to  pay  their 
liabilities  or  meet  current  expenses, 
are  sustained  by  proof  that  tne  cur- 
rent expenses,  including  interest  due 
by  the  terms  of  bonds  issued  by  the 
society,  though  not  called  for  by  the 
bondholders,  are  in  excess  of  receipts. 
(T/te  Madison  Avenue  Baptist  Church 
agt.    The   Baptist   Church  in   Oliver 
street,  2  Abb.  N.  S.  254.) 

2.  The   jurisdiction  of  the  court  does 
not  depend  on  the  question  whether 
the  committee  were  appointed  by  the 
corporators,   if  it  be  shown  that  the 
corporators,  at  a  corporate  meeting, 
ratified  the  action  of  such  committee. 
(Id.) 

3.  To  constitute  a  corporate  meeting 
of  a  religious  society,  it  is  not  neces- 
sary that  a  majority  be  present.    If 
the  meeting  is  regularly  held,  those 
.present  constitute  a  quorum,  and  a 
majority  of  them  can  pass  a  resolu- 
tion.    (Id.) 

4.  The  presence  of  strangers  will  not 
vitiate   the  proceedings,  unless  they 
voted,  and  tneir  votes  were  necessary 
to  carry  the  resolution.     (Id.) 

5.  What  is  sufficient  evidence  of   the 
number  of  corporators.     (Id.) 

6.  A  mistaken  statement  in  a  petition  : 

7.  Held,  not  ground  for  avoiding  the 
order  made  thereon.     (Id.) 

REMOVAL  OF  CAUSES. 

1.  Upon  an  application  for  the  removal 
of  a  cause  on  the  ground  of  citizen- 
ship or  residence  of  a  corporation 
which  is  a  party  thereto,  the  corpora- 
tion will  not  be  deemed  a  non-resident 
of  the  state,  although  chartered  by 
the  laws  of  another  state,  if  it  has  a 
regular  place  of  business  within  the 
state  in  which  the  action  is  pending, 
and  has  there  an  agent  upon  whom, 
by  law,  process  may  be  served,  and 
who  has  agreed  to  "admit  service  of 
_  process.  (New  York  Piano  Co.  agt. 
Xrtn  Haven  Steamboht  Co.  2  Abb.  Jf. 
-S.  357.) 
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to  a  court  of  the  United  States,  un- 
der the  provisions  of  the  judiciary  act, 
are  not  deemed  conclusive,  but  may 
be  controverted  by  the  plaintiff.  (Id.) 

3.  The  removal  of  several  causes  or- 
dered, on  the  ground  that  the  acts 
for  which  the  defendant  was  sued 
•were  done  by  him  as  an  officer  of  the 
United  States  army,  and  under  and 
by  virtue  of  authority  derived  from 
the  president,  and  acts  of  congress  of 
the  United  States ;  and  that,  therefore, 
the  case  was  within  the  act  of  con- 
gress of  1863,  entitling  defendants  in 
such  cases  to  have  a  removal  of  the 
cause  to  a  court  of  the  United  States. 
(Siebrecht  agt.  Butler,  2  Abb.  N.  S. 
361,  note.) 

EEVENUE  STAMPS. 

1.  Under    the    act  of  congress  passed 
June  30,  1864,  "To  provide  internal 
revenue  to  support  the  government," 
&c.,  which  enacts    that    any    person 
who  shall  make,  sign  or  issue  any  in- 
strument, document  or  paper,  or  shall 
accept  or  pay  any  commercial  paper, 
without  the  same  being  duly  stamped, 
or  having  thereon  an  adhesive  stamp 
to  denote  the  duty  chargeable  there- 
on, with  intent  to  evade  the  provisions 
of  that  act,  shall  forfeit  the  sum  of 
$200,  and  such  instrument,  &c.,  shall 
be  deemed  invalid  and  of  no  effect, 
the  penalty  is  not  incurred  unless  the 
neglect  duly  to  stamp  be  willful  and 
fraudulent ;  nor  is  the  instrument  in- 
validated, unless  the  omission  to  affix 
a  stamp  be  "  with  intent  to  evade  the 
provisions"  of  the  act ;  in  other  words, 
to    defraud   the   government  of  the 
stamp   duty,  in    whole    or    in    part. 
(£eebe  agt.  Hutton,  47  Barb.  187.) 

2.  It  is  "  such  "  instrument,  to  wit,  one 
that  has  been  attempted  to  be  put  in 
circulation  by  a  fraudulent  non-com- 
pliance with    the    terms  of  the  act, 
"which  is  to  be  deemed  invalid  and  of 
no  effect,  and  not  one  which,  through 
haste  or  inadvertence,  or  ignorance, 
has  been  mistakenly,  though  honest- 
ly,  issued  without  compliance  with 
the  law.     (Id.) 

8.  When  the  question  arises  in  a  court 
of  justice,  and  the  point  is  distinctly 

E resented,  whether  an  instrument  de- 
;ctively  stamped  without  any  inteni 
to  evade  the  provisions  of  the  revenue 
law,  may  be  read  in  evidence  upon 
proof  of  those  facts,  accompanied  by 
a  distinct  offer  to  comply  with  the 
provisions  of  that  act,  and  an  actua 
compliance  therewith,  the  act  of  con- 
gress has;  not  declared  the  instrument 


void  ;  and  it  is  receivable  in  evidence. 
(Id.) 

4.  By  the  39th  section  of  the  internal 
revenue  law,  which  provides  that  in 
case  of  the  sickness  or  temporary  dis- 
ability of  a  collector  to  discharge  such 
of  his  duties  as  can  not,  under  exist- 
ing laws,  be  discharged  by  a  deputy, 
they  may  be  devolved  by  him  upon 
one  of  his  deputies,  the  duty  of  affix- 
ing a  stamp  to  an  instrument  when 
produced  in  court,  and.  remitting  the 
penalty,    in   the    contingency    men- 
tioned in  the  statute,  was  designed  to 
be  confided  to  the  collector,  in  per- 
son ;  and  he  can  not  devolve  it  upon 
a  deputy,  except  in  the  event  of  sick- 
ness or  temporary  disability.     (Id.) 

5.  Where  a  chattel  mortgage,  upon  be- 
ing offered  in  evidence,  is  objected  to, 
on  the  ground  of  its  having  a  defect- 
ive stamp,   it  is  competent   for  the 
party.offering  the  instrument  to  show 
that  the  insufficiency  of  the  stamp 
arose  from  inadvertence  or  mistake, 
and  without  any  intent  to  evade  the 
provisions  of  the  revenue  law,   and 
thereupon  to  read  the  mortgage  in 
evidence.     (Id.) 

RIOT  AND  MOB. 

1.  Where  the  plaintiff  recovers  a  verdict 
against  the  board  of  supervisors  of 
the  county,  for  damages  caused  by  the 
destruction  of  his  property  by  a  riot 
or  mob,  he  may  have  his  costs  adjust- 
ed   on    entering  judgment,  without 
having  presented  his  claim  for  pay- 
ment to  the  chief  fiscal  officer  of  the 
county  before  the  .commencement  of 
the  action.     ( McClure  agt.  Tlie  Board 
of  Supervisors  of  Niagara   County, 
ante,  202.) 

2.  The  laws  of  1859  provide  that  "no 
costs  for  disbursements,  or  allowance, 
shall  be  recovered  or  inserted  in  any 
judgment  against  a  municipal  corpo- 
ration, unless  the  claim  upon  which 
such  judgment  is  founded,  shah1  have 
been  presented  for  payment  to  the 
chief  fiscal  officer  of  such  corporation, 
before  the  commencement  of  an  action 
thereon."    (Laws  of  1859,  p.  570,  §  2.) 
(Id.) 

3.  When  the  statutes  providing  for  the 
audit  and  allowance  of  claims  and  de- 
mands   against    municipal    corpora- 
tions, are  sufficiently  comprehensive 
to  include  claims  arising  in  tort,  such 
claims  and  demands,  after  their  audit 
and  allowance,   will   fall   within  the 
provision  of  the  law  of  1859.     (Id.) 

4.  But-where  the  claim  or  demand  is  of 
such  a  nature  as  not  to  be  reauired  to 
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be  presented  for  audit  and  allowance 
by  the  public  authorities,  before  an 
art  ion  can  be  brought  upon  it,  it  does 
nut  come  within  the  provisions  of  such 
act.  (Id.) 

5.  Tin'  claims  and  demands  which  may 
bo  presented  to  the  board  of  super- 
visors for  audit  and  allowance,  and 
which  they  are  imperatively  directed 
to  act  upon,  are  specifically  enumera- 
ted by  the  statute.     (1  It.  &  5th  ?d. 
428,  §  2 ;  902,  §  3 ;  904,  §  10.)    And 
they  exclude  such  demands  as  nave 
their  origin  in  torts.     (Id.) 

6.  In  cases  where  the  board  of  super- 
visors are  empowered  and  directed  to 
audit  and  allow  the  claim  or  demand, 
no  suit  can  be  prosecuted  against  the 
county  for  non-payment,  either  be- 
fore or  after  the  audit  and  allowance. 
(let) 

7.  But  where  property  may  be  destroyed 
by  the  act  of  a  riot  or  mob,  the  statute 
provides  that  the  county  liable  for  the 
damages  may  be  prosecuted  by  action 
at  once.     (3  E.  S.  5(h  ed.  874,  §§  1,  2.) 
And  it  is  not  necessary  to  present  the 
claim  to  the  board  of  supervisors  for 
allowance,  before  the  action  is  com- 
menced.    (Id.)    • 

RIPARIAN  OWNERS. 

1.  If  riparian  proprietors  use  a  water- 
course in  such  a  manner  as  to  inun- 
date or  overflow  the  lands  of  another, 
an  action  will  lie.    (Pixley  agt.  dark, 
35  N.  Y.  H.  520.) 

2.  If,  by  raising  the  water  in  a  natural 
stream  above  its  natural  banks,  and 
to  prevent  its  overflow,  artificial  em- 
bankments are  constructed  which  an- 
swer the  purpose  perfectly,  yet  if,  by 
the  pressure  of  the  water  upon  the 
natural  banks  of  the  stream,  percola- 
tion takes  place  so  as  to  drown  the 
adjoining  lands  of  another,  an  action 
will  lie  for  the  damage    occasioned 
thereby.     (Id.} 

S.  It  matters  not  whether  the  damage 
is  occasioned  by  the  overflow  of,  or 
the  percolation  through,  the  natural 
banks,  so  long  as  the  result  is  occa- 
sioned by  an  improper  interference 
with  the  natural  flow  of  the  stream. 
(Id.) 

SALE. 

1.  In  a  sale  of  chattels,  when  the  pur- 
chase price  is  to  be  paid  upon  the 
delivery  of  the  article  to  the  pur- 
chaser, the  title  remains  in  the  seller 


until  delivery.     (Pierson  agt.  Hoag. 
tf  Barb.  243.) 

2.  This  is  so  where  partial  payments  are 
made,  to  bind  the  bargain,  or  other- 
wise, if  uo  credit  is  contemplated,  af- 
ter delivery.    (Id.) 

3.  Where  there  is  an  agreement  for  the 
sale  and  purchase  of  a  hoi>e,  delivery 
and  payment  to  be  made  at  a  future 
day,  if  a  warranty  of  soundness  is 
made  by  the  seller,  on  the  day  when 
the  bargain  is  completed,  it  is  that  the 
animal  is  then  sound.     (Id.) 

4.  To  constitute  a  deed,  absolute  on  its 
face,  a  mortgage,  it  must  be  made  to 
appear,  from  me  instrument  itself  or 
otherwise,   that  the  transaction  was 
originally  intended  as  a  security  for 
money — that  it  was  in  fact  a  mere 
loan  of  money.     (Saxton  agt.  Hitch- 
cock, 47  Barb.  220.) 

5.  If  there  be  a  sale,  with  an  agreement 
to  repurchase  within  a  given  time, 
then  it  is  not  a  mortgage,  but  a  con- 
ditional sale.     (Id.) 

6.  Sucli  conditional  sales  are  valid,  and 
the  time  limited  for  the  repurchase 
must  be  precisely  observed,  or  the 
vendor's  right  to  a  reconveyance  of 
the  property  will  be  lost.     (Id.) 

7.  In  disposing  of  cases  involving  the 
question  whether  a  transaction  is  a 
mortgage  or  a  conditional  sale,  courts 
will  look  at  the  facts  to  determine 
what  the  parties  actually  intended. 
(Id.) 

8.  Z.  being  the  owner  in  fee  of  certain 
premises,  conveyed  the  same,  on  the 
17th  of  April,  1855,  by  a  deed  abso- 
lute on  its  face,  to  D.    This  deed  was 
accompanied  by  an  agreement  hi  wri- 
ting, between  the  parties,  by  which  D. 
authorized  and  empowered  Z.  to  con- 
tract for  and  sell  the  pi  cruises  and 
apply  the  purchase  money  as  therein 
directed,  or  to  mortgage  the  same  to 
raise  money  for  the  same  purpose, 
and  agreed  that  upon  the  perform- 
ance of  certain  conditions  on  or  be- 
fore the  1st  day  of  April,   1856,  he 
would  reconvey  the  premises  to  Z.  or  • 
to  the  person  to  whom  Z.  might  have 
contracted  to  sell  the  same.    And  it 
was  agreed  that  in  case  Z.  should  fail 
to  comply  with    the    condition,   the 
title  of  D.  should  become  absolute : 

9.  Held,  that  the  deed  and  agreement, 
taken  together,  constituted  a  defeasi- 
ble purchase,  or  condition  sale,  which 
became  absolute  on  the  1st  of  ^.pril, 
1856,  upon  Z.'s  failure  to  comply  with 
the  conditions,  and  thereupon  vested 
the  title  of  the  premises  in  D.  in  fee, 
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who  had  a  perfect  right,  thereafter,  to 
execute  a  mortgage  upon  the  prop- 
erty. (Id.) 

SEDUCTION. 

1.  The    action    for   seduction    has   its 
foundation  in  the  relation  of  master 
and  servant ;  and  loss  of  service,  or 
actual  injury  to  the  plaintiff's  rights 
as  master  must  be  averred  and  proved. 
(Ingerson  agt.  Miller,  47  Barb.  47.) 

2.  It  is  now  well  settled  that  the  action 
is  not  maintainable  upon  the  mere  re- 
lation of  parent  and  child.    Proof  of 
seduction  merely  is  not  sufficient ;  but 
the  plaintiff  must  show  that  a  direct 
injury  to  his  rights  as  master  resulted 
thereforin.     (Id. )    • 

3.  But  proof  of  the  slightest  loss  of  ser- 
vice, or   the  most    trifling  injury,  if 
the  direct  result  of  the  wrongful  act, 
is  sufficient    to    uphold   the    action. 
(Id.) 

4.  Mere    seduction,    however,   without 
pregnancy,  consequent  ill  health,  or 
injury  to  the  servant,  will  not  give  the 
righ  t"  of  action .     ( Id. ) 

5.  But  when  pregnancy  and  consequent 
incapacity  for  physical  exertion  and 
endurance  follow  from  the  wrongful 
act,  the  technical  requirement  of  the 
law  in  regard  to  actual  loss,  or  injury 
to  the  master's  rights,  is  met  and  an- 
swered.    (Id.) 

6.  In  such  a  case,  sickness  and  tempo- 
rary, if  not  permanent,  derangement 
of  the  system,  being  the  necessary  re- 
sult, it  becomes,  as  matter  of  law,  an 
injury,  of  which  the  master,  as  such, 
may  complain.     (Id.) 

7.  It  is  no  objection  to  the  maintenance 
of  the  action  that  no  expense,  or  act- 
ual loss  of  services  to  the  plaintiff  is 
proved.   It  is  sufficient  that  the  fathei 
was,  at  the  time,  entitled  to  the  ser- 
vices of  the  daughter,  and  might  have 
required  them,  had  he  chosen  to  do 
BO.     (Id.) 

8  If  there  has  been  a  wrongful  inter- 
ference with  his  right  to  his  daugh- 
ter's services,  and  he  could  not  have 
obtained  them  had  lie  required  them, 
at  least  not  to  the  same  extent  as  it' 
pregnancy  had  not  existed,  there  in 
a  positive  injury  to  the  plaintiff's 
rights,  equally  available,  as  a  ground 
of  action,  with  actual  loss  of  service. 
(») 

9.  The  master  has  a  property  in  the  la- 
bor of  his  servant,  and  any  wrongful 
act  creating  or  producing  a  disability 
in  the  servant  to  perform  what  the 


master  has  a  right  to  require,  operates 
as  a  disturbance  or  infringement  of 
such  right,  to  which  the  law  will  at- 
tach at  least  nominal  damages  as  a  re- 
sult of  the  injury.  \Id. ) 

10.  The  minor  daughter  of  the  plaintiff' 
having  been  seduced  by  the  defend- 
ant, became  pregnant  and  died  sud- 
denly, about  four  months  after  con- 
ception.   A  post-mortem  examination 
disclosed  a  dead  foetus ;  also  a  con- 
gested brain,  caused  by  nervous  exci- 
tability or  extreme  mental  agitation, 
or  both.    At  the  time  of  her  seduc- 
tion,   and    until    her    decease,    the 
daughter  resided  with  her  father,  ex- 
cept  when    employed    as    a   school 
teacher,  under  contract  made  with 
him.    She  was  thus  engaged  at  the 
time  of  her  decease  : 

11.  Held,  that  an  injury  to  the  plaintiff's 
rights  was  proved,  clearly  giving  him 
a  right  of  action.     (Id. ) 

12.  And  that  the  court  was  right  in  re- 
fusing to  dismiss  the  complaint  on 
the  objection  that  there  was  no  proof 
of  any  loss  of  services,'  as  a  conse- 
quence of  the  seduction.     (Id. ) 

13.  Held,  also,  that  this  was  not  a  ques- 
tion, under  the  conceded  facts,  to  be 
submitted  to  the  jury.     (Id.) 

14.  Held,  further,  that  the  question  of 
damages  was  for  the  jury,  and  they 
having  found  a  verdict  for  the  plain- 
tiff for  $5,000,  the  amount  was  not  so 
extravagantly  excessive  as  to  imply 
partiality,  corruption  or  undue  influ- 
ence, or  authorize  the  court  to  inter- 
fere with  the  verdict.     (Id.) 

SERVICE   (AND  PROOF  OF). 

1.  In  an  action  for  the  foreclosure  of  a 
mortgage,  it  is  sufficient,   to  entitle 
the  plaintiff  for  an  order  allowing  ser- 
vice of  the  summons  to  be  made  by 
publication,  to  show  that  the  defend- 
ant on  whom  such  service  is  sought  to 
be  made  cannot,  after  due  diligence, 
be  found  in  this  state.  Non-residence 
need  not  be  proved.     ( Barnard  agt. 
Heydrick,  2  Abb.  N.  S.  47.) 

2.  It  is  not  necessary  that  an  order  for 
publication  of  summons  should  state 
that    the  affidavits    referred    to,    on 
which  the  order  was  granted,  afford- 
ed satisfactory  evidence  of  the  requi- 
site facts.    This  may   be   presumed 
from  the  making  of  the  order.     (Id.) 

Q.  The  fact  that  the  summons  and  com- 
plaint are  mailed  before  the  filing  of 
the  order  for  service  by  publication 
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and  mailing,  does  not  invalidate  the 
service.    (Stileck  agt.  Heyti-ick,  2  Abb. 

jf.  a.  57.) 

SET-OFF. 

1.  After  an  insurance  company  has  be- 
come insolvent,  the  obligation  of  an 

'  insurer  upon  his  premium  note  can- 
not be  set  off  against  his  claim  on  the 
company  for  a  loss.  (Pardo  agt.  Us- 
good,  2  Abb.  N.  S.  365.) 

2.  The  provisions  of  the  Revised  Stat- 
utes,   regulating    set-offs,    explained 
and  applied.    (Id.) 

3.  The  usual  stipulation  in  insurance 
policies  of  mutual  companies,  to  pay 
the  loss,  after  deducting  the  premium 
note  if  unpaid,  is  for  the  benefit  of 
the  company,  and  does   not  make  a 

4  claim  for  a  loss,  and  a  debt  upon  the 
note,  a  case  of  mutual  credits  within 
the  meaning  of  the  statute.  (Id.) 

4.  The  denial  of  a  motion  to  set  off  judg- 
ments is  not  a  bar  to  an  action  to  com- 
pel such  set-off.    (PignoleL  agt.  Geer, 
lEobt.  626.) 

6.  A  debt  absolutely  assigned  to  a 
stranger,  pending  the  litigation,  and 
before  judgment,  cannot  be  set  off 
against  another  debt.  But  on  motion 
it  may  be,  in  an  action.  (Id.) 

6.  At  law,  set-offs  are  regulated  and 
controlled  by  the  statute,  and  both 
demands  must  be  liquidated  by  judg- 
ment before  a  se,t-off  can  be  had.  But 
as  in  equity  the  statute  does  not  con- 
trol, the  demands  need  not  be  liqui- 
dated, in  order  to  be  set  off.  (Id.) 

SHERIFF. 

1.  A  requisition  in  proceedings  of  claim 
and  delivery  to  recover  possession  of 
goods,  in  an  action  brought  for  the 
purpose,  against  one  who  pnrchased 
them  at  a  wrongful  sale,  will  justify 
the  sheriff  in  seizing  them,  although 
the  defendant  acted  as  a  mere  agent 
in  the  purchase,  if   the  papers  are 
served   and  the  seizure  made  while 
the  goods  are  actually  in  his  posses- 
sion.     (Haskins  agt.   JKelly,  1  Eobl. 
160.) 

2.  Any  one  whose  goods  are  taken  by 
the  sheriff,  in  such  proceedings  against 
another  person,  can  maintain  an  ac- 
tion against  the  sheriff  for  damages, 
notwithstanding  his  having  given  the 
sheriff  notice  of  his  claim  under  sec- 
tion 216  of  the  Code  of  Procedure,  if 
he  subsequently  withdrew  it  to  ena- 
ble the  sheriff  to  deliver  the  goods. 


3.  In  an  action  by  a  sheriff  upon  an  un- 
dertaking given  to  him  by  a  defend- 
ant arrested  under  an  order  of  arrest 
in  a  civil  action,  it  is  not  necessary  to 
allege  in  the  complaint  that  he  had 
not  delivered  the  order  of  arrest  and 
undertaking  to  the  plaintiff's  attorney, 
in  such  former  action,  as  required  by 
section  192  of  the  Code  of  Procedure, 
in    case    such  attorney  demands  it. 
(  Wiilett  agt.  LassaOe,  1  Kobt.  618.) 

4.  Any  exoneration  of  the  sheriff  from 
liability,  bv  such  delivery,  and  the 
omission  of  the  plaintiff  to  except  to 
the  bail,  and  the  consequent  liability 
of  such  bail  to  the  plaintiff  in  such 
action,  must  come  from  and  be  set 
up  by  the  defendant  affirmatively,  .as 
matter  of  defense  in  his  answer.  (Id.) 

5.  It  is  not  necessary  to  allege  in  the 
complaint  in  such  action,  that  any  ac- 
tion has  been  brought  against   the . 
sheriff.     (Id.) 

6.  It  is  not  essential  to  aver  in  terms 
that  the  undertaking  was  delivered ; 
nor  does  an  averment  that  it  was  un- 
der seal  vitiate.     (Id.) 

7.  The  measure  of  damages  in  such  an 
action  is  prima  fa.de  the  whole  amount 
of  the  undertaking.     (Id. ) 

8.  The  sixty  days  allowed  by  statute  to 
the  sheriff  to  execute  and  return  the 
process  of  execution,  is  for  the  benefit 
of  the  sheriff,  to  prevent  compulsory 
proceedings,  Ac.,  against  him,  until 
he  has  had  a  reasonable  time  to  exe- 
cute   such   process.      (Renand   agt. 
0  Brien,  35  XT.  Y.  R.  99.) 

9.  In  a  proper  case,  a  creditor's  bill  can 
be  maintained,  where  the  action   is 
commenced  after  the  return,  in  good 
faith,   of    mil'a    bona,   though   it  be 
within  the  sixty  days  allowed  by  law, 
as  the  possible  life  of  an  execution. 
(Id.) 

10.  The    return    of    a  sheriff  may  be 
amended,  by  leave  of  court,  on  proper 
terms  and  "on  due  notice,  after  the 
commencement  of  an  action  for  an  in- 
sufficient and  false  return.     (People 
agt.  Ames,  35  N.  Y.  R.  482.) 

11.  Such  return  may  be  read  in  evi- 
dence, with  the  same  effect  as  if  orig- 
inally made  in  the  amended  form. 
(Id.) 

12.  When  the  sheriff  has  levied  on  prop- 
erty in  which  the  debtor  had  no  ac- 
tua'l  interest,  he  is  not  liable  to  the 
creditor  for  relinquishing    the  levy, 
after  a  finding  adverse  to  the  latter 
by  a  sheriff's  jury,  on  due  notice,  and 
the  refusal  of  a  "bond  of  indemnity. 
(Id.) 
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SPECIAL  PARTNER. 

1.  In  case  of  the  insolvency  or  bank- 
ruptcy of  a  partnership,  no  special 

'  partner  can,  under  any  circumstances, 
be  allowed  to  claim  as  creditor,  until 
all  claims  of  other  creditors  of  the 
partnership  are  satisfied.  (Hayes  agt. 
Hyer,  35  N.  Y.  li.  326.) 

2.  But  where,  in  such  case,  the  special 
partner  is  a  general  partner  in  an- 
other   firm,    to  which  the  insolvent 
partnership  is  indebted,  the  debts  due 
to  such  firm  are  not  to  be  postponed 
on   account  of  the    (former)    special 
partner's  interest  therein.     (Id.) 

SPECIAL  PROCEEDINGS. 

1.  It  is  questionable  whether  a  re-hear- 
ing upon  the  merits,  in  a  special  pro- 
ceeding can  be  granted,  since  the 
Code -of  Procedure,  except  upon  an 
appeal  to  the  general  term.  (Liv- 
ingston's Petition,  2  Abb.  N.  S.  1. ) 

SPECIFIC  PERFORMANCE. 

1.  The  rule  which  courts  of  equity  have 
adopted  in  suits  for  the  specific  per- 
formance of  contracts,  requires  that 
the  contract  be  established  by  compe- 
tent   and    satisfactory  proof,    to  be 
clear,  definite  and  certain.     (LobdeU 
agt.  LobdeU,  ante,  347  J 

2.  If  the  proof  should  end  in  leaving 
the  contract  uncertain,  so  that  the 
court  cannot  say  what  its  precise  im- 
port and  limitations  are,  a  decree  for 
a  specific  performance  will  be  denied. 
(Id.) 

3.  If  evidence  is  given  in  the  conrt  be- 
low tending  to  the  establishment  of 
such  a  contract,  the  sufficiency  of  the 
proof  to  satisfy  the  mind  of  the  court 
as  to  the  existence  of  the  contract, 
with  the  requisite  degree  of  clearness 
and  certainty,  is  not  a  matter  for  this 
court  to  consider.     (Id.) 

i.  In  this  case,  the  varisnce  between 
the  contract  set  up  in  the  complaint 
and  that  found  by  the  referee,  is  not 
such  as  to  require  a  dismissal  of  the 
complaint.  ( Id. ) 

.5.  Th"e  difference  between  the  terms  of 
the  contract,  as  alleged,  and  those 
proved,  was  a  mere  variance,  and  was 
properly  disregarded.  (Id.) 

6.  The  rule  of  practice  established  by 
tlu<  Code  in  regard  to  variances,  what- 
ever was  the  former  rule,  must  now 
prevail  in  cases  of  this  kind,  as  well 
as  others.  (Id.) 


I.  The  promise  to  convey,  as  found  by 
the  referee,  was  not  a  mere  voluntary 
one,  but  was  made  upon  a  valuable 
consideration,  emanating  from  a  loss 
or    disadvantage    to    the    promisee. 
Pliny  said  to  Seymour,  "If  you  will 
bestow  certain  work  and  labor  upon 
this  piece  of  land,  I  will  convey  it  to 
you.      (Id.) 

8.  It  cannot  be  doubted,  that  after  Sey- 
mour has  done  the  work,  Pliny  refuses 
to  convey,  an  action  at  law  would  lie 
for  the  breach  of  the  contract.    The 
consideration  is  sufficient  to  support 
the  promise.     ( On  the  above  points, 
this  court  affirm  the  decision  of  the 
general  term  thereon,  32  How.  1.)  (Id  ) 

9.  Two  of  the  defendants  in  this  case 
were  sworn  as  witnesses  on  then:  own 
behalf,  and  were  sought  to  be  exam- 
ined in  respect  to  the  arrangement 
made  and  conversation  had  between 
Pliny  LobdeU,  their  father,  deceased, 
under  whom  they  claim  as  devisees, 
and  Seymour  Lobdell,  their  brother, 
deceased,  under  whom  the  plaintiffs 
claim  as  heirs  at  law,  in  the  presence 
of  these  two  defendants.  Such  exam- 
ination being  objected  to  as  incompe- 
tent under  the  399th   section  of  the 
Code,  as  it  then  stood,  the  objection 
was  sustained  and  the  examination 
excluded : 

10.  Held,  by  this  court,  that  this  was 
error.    The  transaction  or  communi- 
cation respecting  which  they  sought 
to  testify,  was  not  between  themselves 
and  the  deceased  person,  or,  in  the 
language  of  the  Code,  "  had  person- 
ally by  said  party  with  a  deceased 
person,"   but  between  the  deceased 
person  and  a  third  person.     (Id.) 

II.  When  the  legislature  explicitly  limit 
the  exclusion  of  a  party  to  oases  in 
which  he  should  offer  to  testify  in  re- 
spect to  a  transaction  or  communica- 
tion had  personally  by  him  with  the 
deceased  person,  it  is  impossible  to 
construe  that  exclusion  as  meaning 
to  cover  transactions  or  communica- 
tions had  with  a  third  person,  who- 
ever he  may  be,  and  however  con- 
nected with  the  party  offering  to  tes- 
tify, with  the  deceased  person.    ( Id.) 

12.  Equity  will  enforce  a  parol  agree- 
ment for  a  joint  interest  in  land,  at 
the  instance  of  a  party  to  it  who  has 
fulfilled  his  part  by  full  payment,  and 
where  it  may  be  inferred  that  fraud 
would  result  from  a  refusal  to  decree 
performance.     (Fannin  agt.  McMul- 
len,2Abb.  N.  5.224.) 

13.  Although  a  partial  payment  is  not 
sufficient  to  take  the  case  out  of  the 
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statute,  if  full  payment  has  been 
made,  equity  demands  that  execution 
should  be  decreed.  (Id.) 

SHIPS  AND  SHIPPING. 

1.  Although  the  mortgagee  of  a  vessel, 
notwithstanding   the   bill  of  sale  to 
him  be  absolute  in  its  terms,  and  he 
is  registered  as  a  part  owner,  is  not 
thereby  made  liable  for  supplies  or- 
dered by  a  person  not  authorized  as 
his  agent ;  yet  he  may  be  made  so  by 
adopting  the  risk  and  expenses  of  a 
voyage  for  which  she  had  been  char- 
tered, and  is  to  be  fitted  out  by  the 
ship's  husbands,  and  refusing  to  allow 
it  to  be  made  at  their  expense  and 
profit.    So  held,  where  upon  an  offer 
to  permit  him  to  do  so,  by  a  letter  of 
euch  ship's  husbands,  informing  him 
of  the  chartering  and  intended  fitting 
out  such  vessel,  and  that  he  would  be 
liable  for  the   expenses  and  outfits, 
but  requesting  him  to  say  if  he  de- 
sired it  to  be  at  their  expense  and 
risk,  and  offering,  to  give  bonds  if  he 
would  do  so,  for  her  safe  return  ;  he 
made  his  election  to  do  so  by  bringing 
an  action  against  the  ship's  husbands 
for  a  share  of  the  profits,  in  the  com- 
plaint, in  which  he  stated  under  oath, 
that  he  had  not  elected  to  have  such 
voyage  at  the  risk  and  profit  of  such 
ship's  husbands,  but  had  acquiesced 
in  it  as  for  his  account  in  part — al- 
though he  never  had  answered    or 
otherwise  taken  notice  of  such  letter. 
(Drfonoagt.  Wright,  1  RoU.  298.) 

2.  It  does  not  alter  such  liability  that 
after  the  voyage  the  ship's  husbands 
disputed   his  right  to  share  in  the 
profits,  and  his  consequent  liability 
for  expenses,  and  litigated  his  action 
to  recover  his  share  of  the  profits ; 
and,  therefore,  evidence  of  these  facts 
is  not  admissible  in  defense  of  the 
action  against  him  for  the  price  of  the 
supplies,     (fd.) 

3.  The  same  principle  adopted  in   re- 
gard to  the  liability  of  a  mortgagee, 
for  repairs  under  similar  circumstan- 
ces, as  in  the  preceding  case  of  De- 
lano agt.  Wrigfit,  et  at.,  for  supplies. 
(  Westun  agt.  Wright,  1  liobt.  312.) 

4.  In  an  action  against  him  to  recover 
for    Mich   repairs,    evidence    of   the 
agreement  upon  which  the  bill  of  sale 
to  his   grantor  was   made,  and  that 
the  ship's  husbands  had  notice  that  it 
was  a  mere  collateral  security,  is  not 
admissible.    Nor  ia  an  affidavit,  made 
by  one  of  them  in  such  former  suit, 
denying    that  such    mortgagee  con- 
sented to  the  voyage,  or  was  liable 
for  expenses  ;  nor  evidence  as  to  dis- 


posal they  had  made  of  the  proceeda 
of  the  voyage.     (Id.) 

STATE. 

1.  The  legislature  of  a  state,  unless  re- 
strained by  the  organic  law,  can  au- 
thorize a  county  or  other  municipal 
corporation  to  take  stock  in  a  railroad 
or  other  public  improvement ;  to  bor- 
row money  to  pay  for  the  same  ;  and 
to  levy  a  tax  to  repay  the  loan.  (Peo- 
ple agt,  MUchett,  35  N.  Y.  R.  551.) 

2.  This  authority  can  be  conferred  in 
such  a  manner  as  to  accomplish  the 
purpose,  either  with  or  without  a  pop- 
ular vote.     (Id. ) 

3.  When  the  legislature  have  the  power 
to  authorize  the  act,  it  can,  by  retro- 
spective   legislation,   cure    the    evils 
arising  from  an  irregular  execution 
of  such  power.     (Id. ) 

4.  The  acts  of  1863  and  1864,  made  the 
affidavits  on  file  conclusive  evidence 
of  the  authority  and  duty  of  the  com- 
missioners to  issue  town  bonds,  to  the 
amounts  specified,  for  subscriptions 
to  stock  of  the  Albany  and  Susque- 
hanna  Railroad  Company.     (Id.) 

STATUTES. 

1.  A  law  providing  for  raising  money  by 
taxes,  in  one  county  of  the  state,  is 
not  to  be  regarded  as  a  local  statute, 
within  the  provision  of  the  constitu- 
tion requiring  the  object  of  local  stat- 
utes to  be  expressed  in  the  title.  (Peo- 
ple ex  rel.  Bradley  agt.  Stephens,  2 
Abb.N.S.  350.) 

STATUTE  OF  FRAUDS. 

1.  A  parol  agreement  between  the  plain- 
tiff and  one  of  the  defendants,  that 
the  amount  due  to  the  plaintiff  (for 
his    portion    of   his  mother's  estate 
which  was  in  the  hands  of  the  de- 
fendant) should  be  set  off  and  applied 
upon  a  demand  which  the  defendant 
had  against  the  plaintiff,  and  that  by 
sucb  set  off  and  application,  the  claim 
of  the  plaintiff  against  the  defendants 
was  to  be  cancelled,  is  within  the  stat« 
uta  of  frauds.     (Brand  agt.   Brand, 
ante,  167.) 

2.  Nothing  beyond  mere  words  having 
passed  between  the   parties,  and  a 
written     memorandum    or     receipt, 
which,  from  the  evidence,  was  agreed 
(by  parol)  to  have  been  given  by  the 
plaintiff  to  the  defendant,  never  hav- 
ing been  in  fact  executed,  the  whole 
agreement  between  the  parties  being 
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in  parol,  was  void  by  the  statute.  (If 
the  agreement  mentionedin  the  case  of 
Davis  agt.  Spencer,  24  N.  Y.  K.  386, 
was  by  parol,  which  is  not  disclosed  by 
the  case,  the  decision  on  that  point 
would  seem  to  be  against  the  settled 
law.  (Id.) 

STATUTE  OF  LIMITATIONS. 

1.  Where  the  promissory  note  of  an  in- 
testate   is  barred  by  the  statute  of 
limitations,  his  administrator  cannot 
revive  it  by  an  indorsement,  so  as  to 
bind  the  estate  for  the  residue  of  the 
note.  (McLaren  agt.  McMartin,  ante, 
449.) 

2.  To  make  the  statute  of  limitations 
by  adverse  possession  applicable,  on 
a  motion  for  a  non-suit,  in  an  action 
of  ejectment,  there  must  be  evidence 
of  adverse  possession,  and  such  evi- 
dence must  be  substantially  uncon- 
tradicted,  or  so  greatly  preponderent 
as  to  overthrow  a  verdict  rendered  in 
opposition  to  it.     (Enders  agt.  Slern- 
bergh,  ante,  464.) 

• 

3.  In  the  winter  or  spring  of  1861,  a 
creditor  presented  an  account  against 
an  estate,  to  the  executor,  which  was 
rejected  by  ^the  latter,  on  the  15th 
of  March.    An  offer  of  a  given  sum 
was  made,  by  the  attorneys  of  the 
executor,  to  compromise  the  claim, 
which  was  refused  by  the  creditor. 
In  April,  another  account,  embracing 
some  additional  iteias,  was  presented 
to  the  executor,  and  an  offer  made  by 
the  creditor  to  settle  it  for  fifty  cents 
on  the  dollar.      The  executor  then 

Eromised  to  see  his  attorney,  and  to 
jt  the  creditor  know  what  he  would 
do  about  it.  The  creditor  called  upon 
the  executor  repeatedly,  for  his  an- 
swer, and  the  usual  excuse  was  that 
the  executor  had  either  forgotten  to 
see  his  attorney,  or  that  the  latter 
was  out  of  town.  At  one  of  the  in- 
terviews between  them,  the  creditor 
requested  a  definite  answer,  so  that 
if  the  executor  would  not  pay  the 
account,  or  agree  upon  it,  he  would 
consent  to  a  reference.  Finally,  in 
October,  after  six  months  from  the 
first  rejection  of  the  account  had 
elapsed,  the  executor  refused  to  pay 
the  account,  or  consent  to  refer  it : 

4.  Held,  that  the  negotiations  which 
were  thus  kept  alive,  were  an  admis 
sion  by  the  executor  that  the  matter 
was  still  open  for  settlement,  and  tha 
'the  first  alleged  rejection  was  no 
considered  au  final  and  conclusive 
but  was  waived  and  abandoned  : 


i.  Held,  also,  that  under  these  circum- 
stances the  claim  was  not  barred  by 
the  statute  of  limitatio-  until  six 
months  after  its  final  rej'  ^on  in  Oc- 
tober. (Calanan  agt.  McClure,  47 
Barb.  20G.) 

.  While  the  statute  of  limitations  is  a 
valid  defense,  yet  when  it  is  apparent 
that  neither  of  the  parties  considered 
that  it  had  commenced  running,  and 
both  acted  entirely  upon  a  contrary 
hypothesis,  there  should  be  some  hes- 
itation in  allowing  it  to  prevail.  (Per 
MILLER,  J.  (Id.) 

This  rule  should  especially  apply  to  • 
the  short  statute'of  limitations,  which 
unlike  the  other,  is  not  a  statute  of 
repose,  but  is  highly  penal  and  should 
be  construed  strictly.     (Id.) 

':  An  action  by  an  assignee  in  bank- 
ruptcy, under  the  act  of  congress  of 
1841,  or  by  his  grantee,  to  recover 
possession  of  real  property  held  ad- 
versely to  the  bankrupt,  must,  by  tke 
limitation  prescribed  by  that  act,  be 
brought  within  two  years  after  the 
date  of  the  decree  of  bankruptcy,  or 
if  the  cause  of  action  had  not  then 
accrued,  within  two  years  after  it  did 
accrue.  (Stephens  agt.  Havser,  1 
EoU.  50.) 

9.  An  action  brought  to  charge  the  de- 
fendants as  trustees  of  a  corporation 
organized  under  Laws  of  1848  (chap. 
40),  authorizing  the  formation  of  cor- 
porations for  manufacturing,  mining, 
mechanical  or  chemical  purposes, 
with  a  debt  of  the  company,  on  ac- 
count of  a  failure  of  the  company  to 
file  the  annual  report  required  by  sec- 
tion 12  of  that  act  to  be  filed  within 
twenty  days  from  January  first,  in 
each  year,  is  an  action  upon  a  statute 
for  a  penalty  or  forfeiture  given  to 
the  party  aggrieved,  within  the  mean- 
ing of  subdivision  2  of  section  92  of 
the  Code,  and  must  be  commenced 
within  three  years.  (Merchants'  Bank 
of  New  Haven,  agt.  Bliss,  1  Eobt.  391.) 

10.  Of  action  to  recover  the  penalty  im- 
posed   on   trustees    of    incorporated 
companies,  under  the  act  of  1848,  for 
neglecting  to  file  and  publish  their  an- 
nual reports  :  must  be  brought  within 
three  years.     (Merchants'  Bank  agt. 
Bliss,  35  N.  Y.  R.  412.) 

11.  Practical  location  of    a   boundary 
line,  and  an   acquiesence  therein  by 
the  parties  for  a  period  of  more  than 
twenty  years,  is  conclusive  of  the  lo- 
cation of  the  boundary  line.      ( Reed 
agt.  Farr,  35  N.  Y.  R'.  113.) 

12.  Such  location  and  acquiescence  is 
deemed   conclusive,  on   the  ground 
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that  it  is  evidence  of  the  correct  loca- 
tion of  so  high  a  nature  as  admits  of 
no  contradiction.  (Id.) 

STAY  OF  PROCEEDINGS. 

1.  An  order  staying  proceedings  until 
the  hearing  and  decision  of  an  appeal, 
does  not  extend  the  time  to  answer 
beyond  the  time  of  the  decision  of  the 
appeal.  (Petrie&st.  Fitzgerald.  2.'.bb. 
N.S.3&.) 

2.  Where  such  a  stay  has  been  made,  it 
is  at  an  end  as  soon  as  the  order  upon 
the  decision  of  the  appeal  has  been 
entered  of  record  ;   and  the  plaintiff 
its  then  at  liberty  to  proceed,  without 
regard  to  whether  the  defendant  has 
had  notice  of  the  decision.     (Id.) 

8.  After  siich  decision  has  been  entered, 
it  is  irregular  for  the  defendant  to  ap- 
ply ex  parle  for  an  order  to  extend  his 
time  to  answer,  it  having  already  ex- 
pired. His  proper  course  would  be 
to  apply  on  notice  to  be  relieved  from 
default,  and  have  leave  to  answer. 
(Id.) 

4.  Although,  in  ordinary  cases,  the 
court  should -grant  a  stay  of  proceed- 
ings, to  enable  a  party  to  review  their 
decision  by  an  appeal,  yet,  where  the 
property  in  controversy  includes  the 
good  will  of  a  business  which  is  con- 
tinued by  a  receiver  pending  the  pro- 
ceedings— e.  g.,  the  publication  of  a 
newspaper, — the  court,  will  not  grant 
a  stay  of  the  sale,  after  protracted 
litigation,  without  some  guaranty  on 
the  part  of  the  party  asking  it,  against 
depreciation  in  the  value  of  the  prop- 
erty pending  the  stay.  (Clark  agt. 
Brooks,  2  Abb.  N.  S.  385.) 

STIPULATIONS. 

1.  Where  the  defendant,  in  a  judgment 
recovered  in  a  justice's  court,  gave  a 
stipulation  that  execution  might  be 
issued  thereon : 

2.  Held,  that  an  execution  issued  by  an 
attorney  was  not  valid ;  and  if  it'had 
been,  it  was  competent  for  the  de- 
fendant, before  sale,  to  object  to  the 
enforcement      of      the      execution. 
( Tliompson  agt.  Jenks.  2  Abb.  2f.  S. 
229.) 

STOCK. 

1.  Pledgees  of  stock,  to  secure  the  pay- 
ment of  a  promissory  note  given  on  a 
loan  of  money,  are  liable  for  a  wrong- 
ful conversion  of  such  stock  if  not  re- 
delivered  on  demand  and  tender,  al- 


though they  are  excused  by  a  stipula- 
tion in  such  note  from  returning  the 
identical  certificate  of  stock  delivered 
on  such  pledge,  where  they  set  up  as 
the  only  ground  for  their  refusal  to 
deliver,  a  lien  for  moneys  due  by  a 
third  person.  (Harvey  agt.  Jaudon, 
1  Hobl.  261.) 

STREETS  AND  HIGHWAYS. 

1.  It  is  not  necessary,  in  order  to  effectu- 
ate a  dedication  of  land  by  the  owner, 
for  a  public  street  or  highway,  that 
he  should  part  with  the  fee  of  the 
land.     (Kelxey  agt.  King,  ante,  39.) 

2.  Nor  is  it  inconsistent  with  an  effectual 
dedication,  that  the  owner  should  con- 

'  tinue  to  make  any  and  all  uses  of  the 
same,  which  do  not  interfere  with  the 
uses  for  which  it  is  dedicated.  (Id.) 

3.  A  highway  (or  street)  is  nothing  but 
an  easement,  comprehending  merely 
the  right  of  all  the  individuals  in  the 
community  to  pass  and  repasH.  with 
the  incidental  right  of  the  public  to 
do  all  the  acts  necessary  to  keep  it  in 
repair.    This  easement  does  not  com- 
prehend any  interest  in  the  soil,  nor 
give  the  public  the  legal  possession 
of  it.     (Id.) 

4.  The  use  of  highways  (or  streets)  by 
any  person,  for  any  purpose,  other 
than  to  pass  and  repass,  is  a  trespass 
upon  the  person  who  owns  the  fee  of 
the  road.     (Id.) 

5.  The  rights  of  an  owner  of  land  dedi- 
cated to  the  public  use,  were  settled 
by  this  court  in  the  case  of  Williams 
agt.  Xeic  York  Central  Railroad  Co. 
(16  N.  Y.  R.  97),  where  it  was  held, 
that  the  dedication  of.Jand  to  the  use 
of  the  public  as  a  highway,  does  not 
preclude  the  owner  of  the  fee,  subject 
to  the  public  easement,  from  main- 
taining an  action  against  a  railroad 
company,  which,  without  his  consent, 
or  an  appraisal  of  his  damages,  en- 
ters upon  and  occupies  such  highway 
with  the  track  of  its  road.     ( Id. ) 

6.  It  is  no  answer  to  an  owner  of  the 
fee  of  a  street  dedicated  to  public 
use,  that  the  taking  and  use  of  the 
street  by  a  railroad  company,   does 
not  encroach  upon  the  reserved  rights 
of  the  owner  of  the  fee,  because  the 
use  of  a  street  for  the  purposes  of  a 
railroad,  is  only  one  of  the  modes  of 
enjoying  the  public  easement.     (Id.) 

7.  The  owner  who  dedicates  his  land  for 
the  use  of  a  public  street  or  highway, 
dedicates  it  to  the  public  without  re- 
striction. The  public  acquire  nothing 
beyond  the  mere  right  or  passing  and 
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ropassing  upon  the  highway,  and  in 
all  other  respects  the  rights  of  the 
owner  remains  unimpaired.  The  ded- 
ication does  not  give  to  the  public  an 
unlimited  use.  (Id.) 

8.  Neither  has  the  legislature  the  power 
to  encroach  upon  the  reserved  rights 
of  the  owner,  by  materially  enlarging 
or  changing  the  nature  of  the  public 
easement.  The  constitution  interferes 
and  protects  individual  rights,  by  de- 
claring that  private  property  shall  uot 
be  taken  for  public  use,  without  com- 
pensation.    (Id. ) 

9.  This  doctrine  does  not  interfere  with 
the  decision  in  the  case  of  The  People 
agt.  Kerr  (25  How.  258,  and  27  N.  Y. 
E.  188),  as  the  question  there  was, 
whether  the   legislature  had    power 
and  control  over  the  streets  of  the 
city  of  New  York,  so  that  it  could 
lawfully  authorize  a  railroad  to   be 
laid  upon  the  surface  of  such  streets, 
without  compensation  to  the  owners 
of  lots  fronting  on  the  streets,  or  to 
the  corporation  ;    it  appearing  that 
the  city  of  New  York  was  seized  in 
fee  of  the  land  in  all  streets  in  front 
of   the  respective  lots,   in  trust,  to 
keep   the    same    open  and  used   as 
streets,  in  part  by  legal  proceedings, 
and  in  part  by  dedication  or  cession 
(Id.) 

10.  It  was  there  held,  that  as  to  the 
streets  thus  held  in  trust  by  the  cor- 
poration, the  legislature  had  a  consti- 
tutional right  to  declare  and  define 
the  uses  and  purposes  of  the  trust  of 
the  city  ;  and  the  trust  being  publici 
juris,  it  was  under  the  unqualified 
control  of  the  legislature,  and  any  ap- 
propriation of  it  to  a  public  use  by 
legislative  authority,  was  not  a  taking 
of  private  property,  so  as  to  require 
compensation  to  the  city,  or  to  the 
owners  of  the  adjoining  lots.    (Id.) 

11.  A  dedication  of  a  piece  of  land  in  a 
village  or  a  city,  to  the  use  of  the 
public  for  a  street  or  highway,  does 
not  grant  a  more  extensive  interest  in 
the  soil  than  a  similar  dedication  not 
within  those  localities,  or  in  the  coun- 
try, and  does  not  authorize  the  use 
by  the  public,  of  the  laud  so  dedica- 
ted, for  any  purpose  whatever.     (Id  ) 

12.  When  the  property  of  individuals  is 
taken  for  streets,  and  the  city  makes 
compensation  for  the  property  so  ta- 
ken, it  purchases  and  pays  for  the 
right   to  appropriate  the  land  to  all 
such  legitimate  uses  as  custom  and 
the  public  good  require  that  a  street 
bhould  be  appropriated  to.     (Id.) 

13.  In  construing  the  effect  of  dedica- 
tion of  land  for  a  public  street  or 


highway,  the  same  rules  are  to  gov- 
ern, whether  it  be  for  a  highway  in 
the  country,  or  a  street  or  highway  in 
a  village  or  city.  (Id. ) 

14.  Where  an  owner  of  land  dedicates 
it  to  public  use  for  the  purposes  of  a 
street  in  a  city,  and  the  city  authori- 
ties proceed,  pursuant  to  the  statute, 
to  ascertain  the  damages  the  owner 
will  sustain,  and  the  compensation  to 
be  made  to  him  for  the  use  of  said 
land  for  the  maintenance   and  con- 
struction of  sewers  therein  ;  and  that 
compensation    has  been  ascertained 
in  the  manner  provided  by  law,  this 
court,  in  an  action  by  the  owner  to 
restrain    the    construction    of    such 
sewers,  cannot  review  snch  adjudica- 
tion, or  institute  an  inquiry  into  the 
principles  upon  which  it  was  made, 
although  it  appear  that  nominal  dam- 
ages only  were  awarded  the  owner. 
(Id.) 

15.  The  affirmance,  by  referees,  of  an 
order  of  commissioners  of  highways, 
laying  out  a  public  highway,  gives  the 
referees  a  prima  facie  right  to  re- 
cover their  fees  of  the  appellant ;  and 
the  enforcement  of  this  right  is  not 
in  any  sense  the  execution  of  the  or- 
der ;  consequently  such  right  is  not 
suspended  by  the  suing  out  of  a  cer- 
tiorari  upon  such    order  to  the  su- 
preme court.      (Dissosway  agt.  Wi- 
nant,  ante,  4GO. ) 

16.  The  statute  gives  to  each  referee 
two  dollars  for  every  day  employed  in 
the  hearing  and  decision  of  such  ap- 
peal or  appeals.    And    where  there 
are  several  appeals  taken  by  different 
persons  from  the  same  order  of  the 
commissioners,  which  are  all  heard  at 
the  same  time,  the  referees  are  enti- 
tled to  two  dollars  for  each  day  occu- 
pied in  the  hearing  as  of  one  appeal 
only — not  two  dollars  a  day  as  against 
each  appellant  separately.     (Id.) 

26.  It  is  undoubtedly  consistent  for  the 
referees  to  give  each  appellant  a  sep- 
arate hearing,  in  which  event  each 
would  be  liable  for  the  time  occupied 
in  his  particular  appeal,  although  the 
question  was  the  same  in  all.    (Id. ) 

27.  Where  all  the  appeals  are  heard  as 
one,  all  the  appellants  are  to  be  re- 
garded as  the  party  appealing,  and 
all  jointly  liable  to  pay  the  referees' 
fees.     Consequently,  where  the  refer- 
ees  in  such    case    bring    an    action 
against  one  of  the  appellants  sever- 
ally, for  their  fees,  the  action  cannot 
bo  sustained,   where    the  defendant 
sets  up,  in  his  answer,  thenoii-joinder 
of  the  other  appellants.     (Id.) 
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SUBSCBIPTION. 

1.  A  statute  requiring  an  instrument  to 
1)0  in  writing  and  subscribed,  is  gen- 
erally satisfied  by  a  printed  instru- 
ment adopted  by  the  party  to  In- 
bound thereby.  (Barnard  agt.  Hey- 
drick,  '2  Abb.  'N.  S.  47.) 

SUMMARY  PROCEEDINGS. 

1.  The  statute  does  not  require  that  the 
landlord  shall  state  in  the  affidavit,  in 
summary   proceedings,   the  date    or 
duration  of  the  lease.    (SUTHKIU.ANH, 
J.  dissenting.)      (People   agt.    Teed. 
ante,  238.) 

2.  If  the  nature  of  the  hiring  was  such 
that  the  landlord  could  not  take  the 
remedy  by  summary  proceedings,  the 
tenant   must   set   up    that   defense. 
CM) 


1.  A  summons,  issued  by  an  attorney, 
with  his  name  printed  at  the  end 
thereof,  is  "  subscribed  "  by  him,  with- 
in the  meaning  of  the  provision  of  the 
Code  of  Procedure,  which  requires 
the  summons  to  be  subscribed  by  the 
plaintiff  or  his  attorney.  (Barnard 
agt.  Heydrick,  2  Abb.  N.  S.  47.) 

SUPERVISORS. 

1.  Where  the  plaintiff  recovers  a  verdict 
against  the  board  of  supervisors  of 
the  county,  for  damages  caused  by  the 
destruction  of  his  property  by  a  riot 
or  mob,  he  may  have  his  costs  adjust- 
ed   on    entering  judgment,  without 
having  presented  his  claim  for  pay- 
ment to  the  chief  fiscal  officer  of  the 
county  before  the  commencement  of 
the  action.     (NcClure  agt.  The  Board 
of  Supervisors  of  Niagara   County, 
ante,  202.) 

2.  The  laws  of  1859  provide  that  "no 
costs  for  disbursements,  or  allowance, 
shall  be  recovered  or  inserted  in  any 
judgment  against  a  municipal  corpo 
ration,  unless  the  claim  upon  which 
such  judgment  is  founded,  shall  have 
been  presented  for  payment  to  the 
chief  fiscal  officer  of  such  corporation, 
before  the  commencement  of  an  action 
thereon."     ( Laws  of  1859,  p.  570,  §  2. ) 
(Id.) 

8.  When  the  statutes  providing  for  the 
audit  and  allowance  of  claims  and  de- 
mands against  municipal  corpora- 
tions, are  sufficiently  comprehensive 
to  include  claims  arising  in  tort,  such 


claims  and  demands,  after  their  audit 
and  allowance,  will  fall  within  the 
provision  of  the  law  of  1859.  (Id.) 

4.  But  where  the  claim  or  demand  is  of 
such  a  nature  as  not  to  be  required  to 
lir  presented  for  audit  and  allowance 
by  the  public  authorities,  before  an 
action  can  be  brought  upon  it,  it  does 
not  come  within  the  provisions  of  such 
act.     (Jd.) 

5.  The  claims  and  demands  which  may 
be  presented  to  the  board  of  super- 
visors for  audit  and  allowance,  and 
which  they  are  imperatively  din vtrd 
to  act  upon,  are  specifically  enumera- 
ted by  the  statute.     (1  K.  S.  5th  ed. 
428,  §  2:  902,  §  3 ;  904,  §  10.)    And 
they  exclude  such  demands  as  have 
their  origin  in  tarts.     (Id.) 

6.  In  cases  where  the  board -of  super- 
visors are  empowered  and  directed  to 
audit  and  allow  the  claim  or  demand, 
no  suit  can  be  prosecuted  against  the 
county  for  non-payment,  either  be- 
fore or  after  the  audit  and  allowance. 
(Id.) 

1.  But  where  property  may  be  destroyed 
by  the  act  of  a  riot  or  mob,  the  statute 
provides  that  the  county  liable  for  the 
damages  may  be  prosecuted  by  action 
at  once.  (3  R.  S.  5lh  ed.  874,  §§  1,  2.) 
And  it  is  not  necessary  to  present  the 
claim  to  the  board  of  supei-visors  for 
allowance,  before  the  action  is  com- 
menced. ( Jd. ) 

8.  The  supreme  court  cannot,  upon  a 
mandamus  to  a  board  of  supervisors, 
requiring  them  to  consider  and  act 
upon  an  unliquidated  claim  against 
the  county,  fix  the  amount  which  they 
shall  allow.  (People  ex  rel.  Oayfjer 
agt.  Supervisors  of  Schuyler,  2  Abb. 
N.  S.  78.) 

SUPREME  COURT. 

1.  In  an  action  upon  an  administrator's 
bond,  by  a  creditor  to  whom  it  has 
been  assigned  by  the  surrogate,  to  en- 
able him  to  bring  such  action  to  re- 
cover the  amount  of  such  surrogate's 
decree  for  the  payment,  by  the  ad- 
ministrator, of  the  plaintiff's  demand. 
if  it  appear  that  the  supreme  court, 
on  an  appeal  from  the  surrogate's 
court,  has  made  an  order  or  judgment 
in  terms  merely  reversing  the  decree 
in  question,  without  specifying  the 
grounds,  this  court  will  not  inquire 
whether  the  appeal  was  such  as  to 
bring  the  decree  up  for  review,  or 
whether  the  reversal  was  not  inadver- 
tent. Redress  against  any  error  in 
the  proceedings  of  the  supreme  court, 
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in  this  respect,  must  be  sought  in  that 
court,  (liuthoen  agt.  Patten,  1  liobl. 
416.) 

SUPPLEMENTARY    PROCEEDINGS. 

1.  Where  an  appeal  is  taken  to  the  gen- 
eral   term  from   a  judge's   order   at 
chambers  requiring  a  judgment  debt- 
or in  supplementary  proceedings  to 
pay  the  judgment,  &c.,  the  whole  mer- 
its of  the  case  are  open  to  review. 
But  it  must  be  a  very  clear  case,  to 
authorize  the  general  term  to  inter- 
fere, on  the  ground  that  the  decision 
of  the  judge  is  against  the  evidence 
before   him.     (Grouse   agt.  Wheeler, 
ante,  337.) 

2.  Prior  to  the  amendment  of  section 
292  of  ttie  Code,  in  1867,  a  judge  of 
the  supreme  court,  who  granted  an 
original  order  in  supplementary  pro- 
ceedings for  the  examination  of  a  judg- 
ment debtor  residing  in  another  judi- 
cial district,  had  power  and  jurisdic- 
tion, at  his  chambers,  in  his  own  judi- 
cial district,  to  make  any  other  neces- 
sary order  to  continue  and  consum- 
mate the  proceeding  to  a  linal  deter- 
mination.     (FosTKK,   J.   dissenting.) 
(Id.) 

SURETY. 

1.  A  surety  upon  an  undertaking  given 
in  an  action  for  claim  and  delivery  of 
personal  property,  who  rents  and  oc- 
cupies a  portion  of  a  building  as  an 
office  for  business  purposes  within  the 
state,  is  to  be  deemed  a  "household- 
er,"for  all  the  purposes  of  bail.    (Som- 
erset, &c.  Savings  Bank  agt.  Huyck, 
ante,  323.) 

2.  The  sureties  on  a  deputy   sheriff's 
bond  are  not  concluded  by  a  recovery 
against  the  sheriff,  where  they  have 
had  no  opportunity  to  appear  and  de- 
fend.    ( Tkomas  agt.  HubbeU,  35  N.  Y. 
E.  120.) 

SURROGATE'S  COURT. 

1.  The  surrogate  has  not  power,  with- 
out an  account  rendered  or  any  in- 
quiry into  the  assets  and  various  debts 
of  an  estate,  to  decree  the  absolute 
payment,  by  the  personal  representa- 
tive, of  a  d"ebt  not  resting  in  judg- 
ment, and  which  is  contested  by  him. 
(Buthven  agt.  Patten,  2  Abb.' N.  S. 
121 ;  1  liobt.  416.) 

2.  He  cannot,  upon  a  creditor's  appli-i 
cation  for  payment,  and  without  any 
euch  accounting,  try  the  merits  of  a 
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disputed  claim,  and  decree  payment. 
And  although  the  personal  represent- 
ative has  once  admitted  the  demand, 
*  his  litigating  it  upon  such  application 
takes  away  the  surrogate's  jurisdic- 
tion. (Id.) 

TAXES  AND  ASSESSMENTS. 

1.  When  assessors,  in  their  return  to  a 
writ  of  certiorari,  state  that  they  had 
perfected  the  assessment  roll  and  de- 
livered the  same,  duly  certified,  to  tha 
supervisor  of  the  town,  and  that  th« 
same  was  not  in  their  possession  or 
control  at  the  time  the  writ  was  served 
on  them,  the  court  will  dismiss  th« 
writ  as  to  them.     (People  agt.  Fred- 
ericks, ante,  150.) 

2.  The  only  questions  the  court  can  con- 
sider upon  certiorari  brought  to  re- 
view an  assessment  under  the  general 
tax  law,  are  whether  the  assessors  had 
jurisdiction  to  assess  the  relator,  and 
have  kept  their  proceedings  within 
the  bounds  of  such  jurisdiction.   (Id.) 

3.  Assessors  are  not  bound  to  reduce 
the  value  of  the  property  of  any  party 
deeming  himself  aggrieved  by  their 
assessment  to  the  amount  fixed  in  hia 
sworn  statement  and  examination  be- 
fore them,  but  they  are  to  fix  the 
value,  after  such  statement  is  befpro 
them,  as  they  may  deem  just,  having 
in  view  the  general  duty  to   assess 
property  "at  its  full  and  true  value, 
as  they  would  appraise  the  same  in 
payment  of  a  just  debt  due  from  a  sol- 
vent debtor."     (Id.) 

4.  The  real  estate  of  railroad  companies 
should  be  assessed  at  its  value  for  the 
purpose  to  which  it  has  been  adapted, 
and  not  as  mere  farming  lands ;  *ind 
in  estimating  the  same,  the  assessors 
are  not  bound  to  consider  it  as  mere 
land  and  superstructure  isolated  in 
their  town  from  the  other  parts  of  the 
road.    They  are  entitled  to  estimate 
the  value  of  that  part  of  the  real  es- 
tate within  their  jurisdiction  which 
contributes  to  make  up  a  complete 
and  useful  railroad  extending  beyond 
the  town  they  represent.    What  may 
be  properly  considered  in  estimating 
that  value  discussed.     (Id.) 

5.  A  railroad  corporation  should  be  re- 
garded as  a  resident  of  the  several 
towns  and  wards  through  which  its 
road  extends,  within  the  meaning  of 
the  tax  laws,  and  assessed  therein  for 
its  real  estate  the  same  ;is  taxable  in- 
habitants are  assessed  for  their  real 
estate  situated  therein.    The  real  es- 
tate of  railroad  companies,  which  ia 
used  and  occupied  bv  them  for  rail- 
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road  purposes,  is  not  required  to  be 
assessed    as   "non-resident   lauds." 


6.  Under  the  provision  of  the  statute 
requiring  that  whenever  any  person 
shall  apply  to  the  assessors  of  any 
town  or  ward  to  reduce  the  value  of 
his  real  or  personal  estate,  as  set  down 
in  the  assessment  roll,  he  shall  be  ex- 
amined under  oath  by  the  assessors, 
touching  the  value  of  Ins  pri>. 

and  his  examination  shall  be  reduced 
to  writing,  and  shall  be  subscribed  by 
him  (Laws  of  1857,  ch.  536,  §  6)  ;  one 
who  fails  to  subscribe  a  written  exam- 
ination has  no  right  to  have  the  de- 
duction claimed  by  him  made,  even 
though  his  examination  shows  him 
clearly  entitled  to  it.  (  Vose  agt.  Wtl- 
lard,  47  Jiarb.  320.) 

7.  Where  a  person  assessed  applied  to 
the  assessors  to  have  an  as^esmont 
against   him   for  personal   property 
stricken    from    the    roll,    upon    the 
ground  that  he  was  justly  indebted, 
to  an  amount  more  than  equal  to  the 
value  of   all    the  personal  property 
owned  by  him,  and  upon  being  exam- 
ined by  the  assessors  in  respect  to  the 
amount  he  was  owing,  and  the  per- 
sons to  whom  he  was  indebted,  stated 
that  he  could  not  remember  whom  he 
owed: 

8.  Helrl,  that  the  assessors  were  right  in 
refusing  to  reduce  the  assessment, 
under  the  evidence  before  them,  and 
would    have  been  guilty  of  a  clear 
breach  of  public  duty  had  they  acted 
otherwise.     (Id.  ) 

9.  And  that  upon  such  an  examination, 
even  if  it  had  been  properly  reduced 
t«  writing,  and  signed,  it  would  have 
been  the  plain  and  clear  duty  of  the 
assessors  to  disregard  it  altogether, 
and  indorse  it  "disagreed  to,"  ac- 
cording to  the  statute.     (Id.) 

10.  If  an  applicant  to  the  assessors  for 
a  reduction  of  the  valuation  of  his 
property  claims  to  be  indebted,  and 
is  unable  to  tell  what  persons  he  is 
owing,  and  the  amount  due  to  each, 
or  near  the  amount,  the    assessors 
may  absume,  and  act  upon  the  as- 
sumption, that  the  claim  is  'a  mere 
pretense,  to  avoid  the  payment  of  his 
just  share  of  the  puolic    burthens. 
(Id.) 

11.  Assessors  have  jurisdiction  to  make 
an  assessment,  and  when  it  is  made, 
the  statute  gives  them  the  right  to 
retain  it  as  made,  and  to  disregard, 
and  "  disagree  to,"  the  written  exam- 
ination of  a  person  applying  for  a  re- 


duction, if  it  is  not  satisfactory  to 
them.  (Id.) 

12.  This  is  plainly  a  judicial  duty  ;  and 
even  if  they  err  in  its  exercise,  no  ac- 
tion lies  against  them,  lor  such  error. 
(M) 

13.  Taxes  levied  for  school  purposes  are 
to  be  levied  and  assessed  in  the  same 
manner,  and  upon  the  same  > 

of  property.  ;in  those  for  county,  town 
and  mate  purposes,  (i.u-inii-ick  agt. 
Grapsey,  35  A.  R.  Y.  196.) 

14.  The  stockholders  of  a  national  or 
state  bank,  where  its  capital  is  invest- 
ed hi  the  bonds  or  Mvuriti>--  of  the 
United  States,  may  be  assessed  and 
taxed,  under  state  law,  for  the  value 
of  their  respective  shares  of  the  capi- 
tal of  said  bank ;  but  the  bonds  and 
securities  of  the  United  States,  w  farth- 
er owned  by  individuals  or  corpora- 
tions, are  not  liable  to  be  thus  as- 
sessed and  taxed.     (People  agt.  Tax 
Commissioners,  35  N.  Y.  R.  423.) 

15.  Such  shares  in  the  capital  stock  of  a 
bank,  which  capital   is  invested   in 
United  States  bonds  or  other  securi- 
ties, are  subject  to  assessment  and 
taxation,  under  the  authority  of  state 
laws,  at  the  place  where  such  bank  is 
located,  and  not  elsewhere.     (Id.) 

16.  The  tax  imposed  by  state  laws  must 
not  be  at  a  greater  rate  than  upon  ' 
other  moneyed  capital  in  the  hands 
of  individual   citizens  of  the    state 
where  made ;  nor  must  such  tax  ex- 
ceed the  rate  imposed  upon  the  shares 
of  any  of  the  banks  organized  under 
the  authority  of  the  state  where  such 
association  is  located.     (Id.) 

17.  The  power  of  taxation  was  commit- 
ted by  the  people  to  the  government, 
to  be  exercised,  and  not  to  be  aliena- 
ted.   (People  agt.  Roper,  35  N.  Y.  R. 
629.) 

18.  The  state  cannot  impose  taxes  on 
property,  securities  or  franchises,  ex- 
empted by  an  authority  to  which  it  is 
itself  subordinate,  by  the  terms  of  the 
federal  constitution.     (Id.) 

19.  It  may  invite  investment   for  the 
benefit  of  the  public,  in  a  particular 
description  of  property,  by  stipulating 
for  its  exemption  in  the  hands  of  the 
holders  from  assessment  as  a  subject 
of  general  taxation.     ( Id. ) 

20.  But  it  is  never  to  be  assumed  that 
the  state  has  fettered  its  power  of  tax- 
ation in  the  future,  even  to  this  ex- 
tent, unless  it  appears,  with  irresisti- 
ble clearness,  that  the  enactment  was 
intended  to  be  in  the  nature  of  a  pri- 


NEW  YORK  PRACTICE  REPORTS. 


595 


Digest. 


vate  contract,  as  distinguished  from  a 
mere  act  of  general  legislation.     ( Id. ) 

21.  The  provision  in  the  general  militia 
act  of  1854,  tendering  limited  immu- 
nity from  taxation  to  members  of  cer- 
tain   volunteer   companies,  was    de- 
signed only  as  an  ordinance  of  the 
law-making  power,  on  matters  per- 
taining to  the  municipal  interests  of 
the  state  ;  and  it  was  subject,  from  its 
very  nature,  to  amendment  or  repeal 
by  the  legislative  authorities  to  which 
those  interests  are  committed  as  a  con- 
tinuing charge.     (Id. ) 

22.  The  repeal  of  the  provision  involved 
no  breach  of  obligation  on  the  part  of 
the  state  ;  for  the  faith  reposed  by  the 
citizens,  who  accepted  the  tender,  was 
on  the  stability  of  a  public  law,  and 
not  on  the  efficacy  ot  an  irrevocable 
agreement.     (Id.) 

23.  The  claim  of  a  particular  citizen  to 
personal   immunity    from    taxation, 
from  jury  duty  or  military  duty,  is  not 
a  right  of  property,  and  has  none  of 
the  distinctive  characteristics  of  that 
class  of  interests  which  are  suscepti- 
ble of  possession  or  ownership.     (Id. ) 

24.  The  prohibition  in  the  federal  con- 
stitution against  the  passage  of  laws 
impairing  the  obligation  of  contracts, 
has  reference  to  contracts  by  which 
obligations  are  imposed,  and  rights  of 
property  are  vested  or  secured.     ( Id. ) 

25.  It  was  not  the  purpose  of  the  provi- 
sion to  impose  on  the  courts  the  duty, 
either    of    interposing    between    the 
legislature  and  the  citizen  in  matters 
of   pure    governmental    concern,    of 
trammeling  the  states  in  the  exercise 
of  their  general  political  powers,  or  of 
stamping   municipal   regulations  for 
the  time  being,  with  the  seal  of  irre- 
vocability.    (Id.) 

TENDER. 

1.  In  order  to  constitute  a  valid  tender, 
it  must  be  proved  that  there  was  a 
production  of  the  money,  and  an  act- 
ual offer  of  it  to  the  creditor,  unless 
it  be  shown  that  the  latter  dispensed 
with  it  by  some  positive  act  or  declar- 
ation. It  is  not  enough  that  he  had 
the  money  in  his  pocket,  and  informed 
his  creditor  that  he  was  ready  to  pay, 
without  offering  to  do  so  ;  nor  that  lie 
retained  it  in  an  envelope.  There 
must  be  an  actual  offer  and  presenta- 
tion of  the  money,  so  that  the  creditor 
can  take  the  money.  (15  Wend.  637  ; 
6  Id.  22  ;  note  a  35 ;  1  Wail's  L.  &  P. 
and  authorities  cited,  1046, 1047.)  (Su- 
preme Court,  1865  ;  Strong  agt.  Blake, 
2  Abb.  N.  S.  227.) 


2.  Where  a  creditor,  on  being  informed 
by  a  person  that  he  had  come  to  make 
a  tender,  referred  him  to  his  attorney, 
saying  bis  office  was  open,  and  it  was 
but  a  stop,  without,  however,  refusing 
to  receive  the  money,  or  interposing 
any  objection,  or  intimating  in  any 
way  that  the  presentation  01  the  mo- 
ney waa  not  required : 

3.  Held,  that  this  did  not  amount  to  a 
waiver  of  the  production  and  offer  of 
the  money.     (Id.) 

TENANTS  IN  COMMON. 

1.  One  of  several  persons,  holding  the 
legal  title  to  real  property  as  tenants 
in  common,  who  is  in  exclusive  pos- 
session under  an  agreement,  by  which 
the  others  have  released  their  inte- 
rests and  agreed  to  convey  to  him, 
may  maintain  an  action  alone  for  an 
injury  to  the  premises  by  a  third  per- 
son, and  recover  the  whole  damages 
therein.     (Sparks  agt.  Leavy,  1  Robt. 
530.) 

2.  Under  the  circumstances  of  this  case, 
the  plaintiff  did  not  establish  his  equi- 
table title  to  the  whole  of  the  real  es- 
tate for  the  trespass  on  which  this  ac- 
tion was  brought.     (Per  BABBOUE,  J. 
dissenting.)     (Id.) 

TESTATOR. 

1.  The  testator  should  be  capable  of 
comprehending   the   condition  of  hia 
property,  and  his  relations  to  the  peiv 
sons  who  are  or  might  have  been  the 
objects  of  his  bounty.   ( Van  Guysling 
agt.  Van  Kuren,  35  N.  Y.  R.  70.) 

2.  He  should  be  able  to  collect  in»  hia 
mind,  without    prompting,   the  ele- 
ments of  his  business  to  be  transact- 
ed, and  hold  them  there  until  their 
relations  to  each  other  can  be  per- 
ceived, and  a  rat  onal  judgment  in  re- 
spect thereto  be  formed.     (Id.) 

3.  It  is  to  be  presumed  that  a  testator 
intended  to  make  a  legal  disposition 
of  his  estate,  rather  than  a  void  or  an 
illegal  one.     (DuBois  agt.  Kay,  35  N. 
Y.  R.  162.) 

4.  In  the  sentence  following:  "Or,  in 
case  such  child  or  children  should  die 
without  lawful  issue,  and  thus  IsJiould 
have  no  lineal  descendants,  I  give,  de- 
vise and  bequeath  my  whole  estate, 
real   and    personal,  to  the   children 
whom  my  brother,  Robert  Ray,  and 
my  sister,  Mary  King,  may  leave," 
&c. — to  sustain  the  validity  of  the  dis- 
position, and  carry  out  the  manifest 
intention  of  the  testator,  the  words 
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"may  leave,"  may   be  read,   "may 
have."     (Id.) 

5.  It  is  the  duty  of  the  court  to  give  to 
the  language  used  by  a  testator  nuch 
a  construction  as  will  make  the  instru- 
ment or  limitation  legal  or  valid,  if  it 
can  bo  done  in  harmony  with  well-set- 
tled rule-i,  with  the  manifest  intent, 
and  adjudicated  cases,  rather  khan 
such  construction  as  will  render  them 
illegal  and  nugatory.  (Id.) 

TRADE  MAKES. 

1.  A  court  of  equity  will  protect  a  per- 
son in  the  use  of  a  trade  mark  (e.  g., 
the  name  of  a  newspaper),  although 
the  name  adopted  is  one  that  belongs 
to  the  language  of  the  country,  and 
may  be  employed  in  any  way  or  for 
any  purpose,  which  will  not  defraud 
individuals  or  deceive  the  public.  The 
docirino  of   the  protection  of  trade 
marks  does  not  depend  entirely  upon 
invasion  of  individual  rights,  but  up- 
on tlie  broad  principles  of  protecting 
the  public  from  deceit.     (Matsell  agt. 
Flanag-on,  2  Abb.  N.  S.  469.) 

2.  Where  the  plaintiffs  had  long  pub- 
lished a   newspaper    entitled    "  The 
National  Police  Gazette  "  : 

3.  Held,  that  a  preliminary  injunction 
should  be  granted  in  an  action  to  re- 
strain the  defendants  from  continuing 
the  publication  of  a  paper   entitled 
"  The  United  States  Police  Gazette," 
and  printed  in  a  way  actually  to  de- 
ceive purchasers  and  readers.     (Id.) 

4.  An  injunction  will  be  granted  where 
the  design  of  the  defendant  to  de- 
fraud by  manufacturing  and  packing 
an  article,  under  a  trade  mark,  in  all 
respects  similar  to  the  plaintiff's,  ex- 
cepting only  the  use  of  the  name, 
plainly  appears.     (!NGRAHAM,  J.  dis- 
sented.)    (Gittott  agt.  Eslerbrook,  47 
Barb.  455.) 

5.  The  fact  that  the  plaintiff  has  issued 
a  notice,  or  "  caution,"  to  the  public 
against  the  fraudulent  use  of  his  de- 
vice,   showing    that    he    knew    that 
others  had  used  the  same  combina- 
tion of  numerals  as  his  own,  for  the 
purpose  of  defrauding  him,  will  not 
be  deemed  an  acquiescence  in  the  use 
by  such  others  of  the  particular  ar- 
rangement of   numbers   upon    steel 
pens  and  packing  boxes  which  the 
plaintiff  had  first  adopted  and  used. 
(Id.) 

TRESPASS. 
1.  In  an  action  to  recover  damages  for 


a  trespass  done  by  hogs,  all  that  the 
plaintiff  can  recover  is  the  actual  dam- 
ages for  the  trespass.  He  can  not 
shut  the  hogs  up  and  recover,  in  the 
same  action,  pay  lor  their  keeping. 
(North  agt.  McJJonald,  47  Barb.  528.) 

TRESPASSING  ANIMALS. 

1.  Chapter  459  of  the  Laws  of  1862  is 
unconstitutional,  so  far  as  it  author- 
izes the  seizure  and  sale,  without  ju- 
dicial process,  of  animals  found  tres- 
passing \uthiti  a  private    inclosure. 
(KockwM  agt.  Xeariny,  35  A'.  Y.  It. 
302.) 

2.  The  legislature  transcends  the  limits 
of  its  authority  when  it  enacts  that 
one  citizen  may  take,  hold  and  sell  the 
property  of  another,  without  notice  to 
the  owner,  or  without  process  or  war- 
rant, as  a  mere  penalty  for  a  private 
trespass.     (Id.) 

3.  Such  summary  proceedings  as  the 
common  law  recognized,  and  such  as 
were  authorized  by  statute  prior  to 
the  adoption  of  the  bill  of  rights,  may 
be  regarded  as  "  due  process  of  law ; " 
but  no  form  of  proceedings  then  ex- 
isted which  authorized  the  summary 
confiscation  of  private  property  as  a 
punishment  for  a  mere  trespass.  (Id.) 

4.  The  proceedings  in  the  case  of  strays, 
and  of  cattle  taken  damage-feasaitt, 
are  remedial    in    their  nature;    but 
those  instituted  by  the  act  in  ques- 
tion are  purely  penal,  and,  to  the  ex- 
tent above  indicated,  they  are  clearly 
within  the  prohibition  of  the  consti- 
tution.    (Id.) 

5.  It  seems,  that  even  when  the  animal 
is  seized  on  the  public  highway,  the 
captor  would  be  liable  if  he  omitted  to 
give  notice  to  a  known  owner,  or  if  he 
procured  the  animal  to  be  sold  with- 
out producing  it  for  the. inspection  of 
the  bidders.     (Id.) 

TRIAL. 

1.  It  is  purely  a  matter  of  discretion 
with  a  judge,  at  the  trial,  when  he  will 
discharge  a  jury ;  and  if  there  is  any 
irregularity    committed,   an  applica- 
tion should  be  made  to  the  court  in 
which  the  trial  is  had  to  set  aside  the 
verdict  on  that  ground.    Such  ques- 
tions cannot  be  reviewed  on  appeal  in 
this  court.     (  Wfdle  agt.  Colder,  ante, 
392.) 

2.  A  jury  have  no  legal  authority  to 
come  into  court  and  state  that  they 
"had  agreed  to  disagree  "on  a  ver- 
dict ;  they  are  sworn  to  render  a  true 
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verdict  according  to  the  evidence. 
And  the  judge  may  very  properly  re- 
fuse to  receive  such  a  statement  from 
.  the  jury,  and  direct  them  to  retire  and 
deliberate  further  upon  their  verdict. 
(Id.) 

3.  In  an  action  for  damages  for  a  libel, 
respecting  the  plaintiff's  conduct  in 
the  management  of  theatrical  repre- 
sentations, the  fact  that  a  juror  de- 
clares himself  opposed  to  theatrical 
representations,  ia  not  a  ground  of 
challenge  for  principal  cause.     (Ma~ 
retzek  agt.  Cauldwell,  2  Abb.  N.  S. 
407.) 

4.  Such  an  opinion  does  not  amount  to 
inconipetency,  and  is  therefore  only  a 
ground  of   challenge    to    the  favor. 

Id.) 

See  EEFEEEES. 

TRUSTS. 

1.  C.  having  been  appointed  the  com- 
missioner of  construction  by  the  Buf- 
falo, Corning  and  N.  Y.  Railroad  Co., 
with  power  to  negotiate  for  the  right 
of  way,  and  for  all  lands  required  for 
the  use  of  the  company,  entered  into 
•written  contracts  with' the  owners  of 
five  several  parcels  of  land,  for  the 
purchase  thereof  by  the  company. 
He  subsequently  paid  the  purchase 
money  to  the  several  owners,  out  of 
funds  furnished  by  the  company,  but 
instead  of  taking  conveyances  of  the 
land  to  the  company,  he,  without  the 
knowledge  or  consent  of  the  railroad 
company,  took  deeds  from  such  own- 
ers, conveying  the  several  parcels  to 
L.,  a  director  of  the  company,  which 
deeds  he  subsequently  handed  to  L. 
L.  took  no  part  in  the  negotiations  for 
the  purchase  of  the  linds,  and  was 
never  in  possession  of  such  lands  ; 
nor  did  he  know  that  he  was  the 
grantee  in  the  deeds,  until  a  consid- 
erable time  after  their  execution  and 
delivery.  L.  having  refused  to  convey 
the  lands  to  the  plaintiff  (the  succes- 
sor to  the  rights  of  the  Buffalo,  Corn- 
ing and  N.  Y.  Railroad  Co.),  this  ac- 
tion was  brought  to  compel  such  con- 
veyance : 

Held,  1.  That  the  effect  of  the  sev- 
eral conveyances  to  L.,  was  to  create 
a  valid  trust  in  favor  of  the  Buffalo, 
Corning  and  N.  Y.  Railroad  Co.,  re- 
sulting by  implication  of  law,  in  rela- 
•  tion  to  lands  described  in  those  deeds. 
2.  That  by  the  common  law,  and  un- 
til the  Revised  Statutes  took  effect, 
such  a  trust  would  result,  simply  from 
the  fact  that  the  entire  consideration 
or  purchase  money  of  each  deed  was 


paid  by  the  railroad  company.  3.  That 
the  case  came  within  the  provisions  of 
section  53,  of  article  2,  title  2,  chap- 
ter 1,  of  part  2  of  the  Revised  Stat- 
utes. (1  N.  Y.  Mat.  at  Large,  fi77.) 
4.  That  in  taking  the  conveyances  to  L. 
without  the  knowledge  or  consent  of 
the  railroad  company,  C.  acted  without 
authority.  5.  That  L.  being  a  director 
of  the  company,  was  guilty  of  a  fraud 
upon  it  in  receiving  the  conveyances 
in  bis  own  name,  and  refusing  to  con- 
vey the  lands  to  the  company's  grants 
ees  and  successors,  under  these  cir- 
cumstances. 6.  That  by  the  50th  sec- 
tion of  the  above  statute,  the  common 
law  rule  in  relation  to  resulting  trusts 
must  determine  the  nature  and  effect 
of  the  estate  or  interest  of  the  rail- 
road company  in  the  lands  at  the  time 
of,  and  upon,  the  conveyances  thereof 
to  L.  7.  That  the  railroad  company, 
upon  the  execution  of  the  five  deeds 
to  L.,  became  seised  of  a  legal  estate 
in  fee  in  the  lands  described  in  those 
deeds,  which  became,  eo  instanti,  upon 
the  execution  of  such  deeds,  subject 
to  the  lien  and  operation  of  a  mort- 
gage executed  by  such  company, 
upon  its  railroad,  right  of.  way,  real 
estate,  franchises,  &c.,  to  trustees,  in 
trust,  for  the  benefit  of  bondholders. 
8.  That  the  conveyances  to  L.  having 
been  recorded,  they  were  a  cloud  iipon 
the  plaintiff's  title,  which  the  plaintiff 
had  a  right  to  have  removed  ;  and 
that  this  could  be  best  done  by  a  con- 
veyance from  L.  and  wife  to  the  plain- 
tiff, which  was  accordingly  decreed, 
the  conveyance  to  contain  a  covenant 
by  L.  against  his  own  acts.  (Tlie 
Buffalo,  New  York  and  Erie  Railroad 
Company  agt.  Lampson,  47  Barb. 
533.) 

3.  Where  an  express  trust  is  attempted 
to  be  created  for  purposes  other  than 
those  enumerated  in  section  55  of  the 
statute  of  ust-s  and  trusts   (1  R.  S. 
728),  the  conveyance    is  valid  as    a 
power  in   trust  only.      It  gives   the 
cea/ui  que  trust  no  estate  or  interest 
in  the  land,  but  the  land  will  bo  held 
and  continued*  in  whosever  hands  oth- 
erwise entitled  it  may  come,  subject 
to  the  execution  of  the  trust  as  a 
power.     His  right  is  a  vested  right  to 
enforce  the  execution  of  the  trust  in 
his  favor  in  a  court  of  equity,  and  is 
clearly  an  'assignable  interest ;   and 
the  assignee  can  enforce  the  execution 
of  the    trust  power,  in  equity,  the 
same  as  the  person  for  whose  benefit 
the  power  was  created.     ( Clark  agt. 
Orego,  47  Barb.  599.) 

4.  Where  a  trustee  dies  before  the  trusts 
have  been  executed,  fhe  trust  estate, 
with  all  the  powers  and  duties  of  such 
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trustee,  vest  in  the  supreme  court, 
which  has  full  power  to  appoint  a  new 
trustee,  without  notice  of  the  «.«'"'>• 
</»»'  trust,  or  the  person  in  possession 
of  the  premises.  (Id.) 

5.  As  against  the  creator  of  a  trust,  un- 
der   a   trust   deed  securing    to  the 
grantor  the  rents,  issue s  and  profits 
of  real    estate  during  life,   with   re- 
mainder over,  the  court  will  not  int< •!- 
fere  in  behalf  of  the  remainder  men 
to  give  them  more  than  is  secured  to 
them  hy  the  very  terms  of  the  settle- 
ment,   t  Lioingfton't  Petition,  2  Abb. 
N.  8.  1.) 

6.  Those  claiming  in  remainder,  under 
such  a  trust  deed,  are  interested  in 
the  management  of  the  trust  et-tatr, 
and  may  nave  an  injunction  to  pre- 
vent waste  calculated  to  injure  or  de- 
stroy the  estate   in  remainder  ;  but 
the  creator  of  the  trust  is  the  only 
person  who  is  interested  in  the  exe- 
cution of  the  express  trusts  therein 
mentioned.     (Id.) 

7.  The  statute  does  not  authorize  a  pro- 
ceeding by  petition,  at  the  instance 
of  thos'e  entitled  in  remainder,  to  re- 
move a  trustee  of  an  express  trust  for 
receiving  rents  and  profits,  and  ap- 

E  lying  them  to  the  use  of  any  person 
)r  life,   and  against  the  wishes  of 
such  cestui  que  trust.     (Id.) 

8.  As  a  general  rule,  petitions  can  only 
be  presented  in  an  action  pending,  or 
in  a  matter  over  which  the  court  has 
jurisdiction  by  some  act  of  the  legis- 
lature,   or    other    special    authority. 
(Id.) 

9.  The  statute  authorizing  any  person 
interested  in  the  execution  of  express 
trusts,   to  apply  for  the  removal  of 
a  trustee  on  petition,  was  only  in- 
tended to  embrace  that  class  of  per- 
sons who  are  immediately  interested, 
and  who  might  be  injured  by  a  viola- 
tion of  the  trust,  or  by  the  insolvency 
or  other  iucompetency  of  the  trustee. 
(Td.) 

10.  The  supreme  court  should  not  en- 
tertain a  petition  for  the  removal  of 
a  trustee,  except  upon  the  application 
of  the  person  interested  in  the  execu- 
tion of  the  trust.     (Id.) 

11.  Where  the  evidence,  on  such  a  pe- 
tition,    tends     to     show    that     the 
deed  of  trust  was  obtained  by  fraud 
and  undue  influence,  from   a  person 
of  weak  and  unsound  mind,  it  is  the 
duty  of  the  court  to  dismiss  the  peti- 
tion for  the -removal  of  the  trustee, 
unless  the  judge  is  fully  satisfied  thai 


the  trust  deed  was  the  voluntary  ad 
of  a  sane  man,  competent  to  make  it 
(Id.) 

12.  Assuming,  however,  that  the  grant- 
or was  competent  to  create  the  trust, 
and  that  the  deed  is  valid,  the  conrt 
ought  not  to  remove  the  trustee 
against  the  wishes  of  the  creator  of 
the  tru't.  (Id.) 


TBUSEES. 

1.  Where  the  complaint  alleged    that 
plaintiffs,  assignees  for  the  benefit  of 
creditors,  had  united  in  an  agreement 
with  the  defendant  to  sell,  and  the 
defendant  to  purchase,  certain  real 
estate  conveyed  to  them  in  trust,  for 
a  certain  sum,  subject  to  incumbran- 
ces,  of  which  the  defendant  agreed  to 
pay  a  certain  sum   to  the  assignees 
(plaintiffs)  out  of  the  proceeds  of  the 
sales  of  the  property,  to  satisfy  cer- 
tain judgments  against  it,  for  which 
the  assignees  had  become  personally 
responsible,  and  the  receipt  of  a  suffi- 
cient sum  by  the  defendant  for  thajb 
purpose  is  averred,  a  cause  of  action 
in  favor  of  the  assignees,  in  their 
representative  capacity,  is  fully  stated. 
( Thatcher  agt.  Candce,  ante,  145. ) 

2.  It  is  very  well  settled  that  a  trustee 
cannot  divest  himself  of  the  obliga- 
tion to  perform  the  duties  of  the  trust, 
without  an  order  of  the  court,  or  the 
consent  of  all  the  cesluis  que  trust. 
(Id.) 

3.  Therefore,   the    assignment  by  one 
trustee  of  his  interest  in  the  estate  to 
the  other  trustees,  and  his  renuncia- 
tion of  the  right  to  act,  does  not  di- 
vest him  of  the  character  and  duties 
of  a  trustee.    And  an  action  brought 
by  and  in  the  name  of  the  rema.ning 
trustees,  in  their  representative  ca- 
pacity, is  defective  for  want  of  parties. 
(Id.) 

4.  Trustees  constitute  in  law  but  one 
person,  and  must  join  in  bringing  an 
action.    They  cannot  act  separately  ; 
all  must  unite.     (Id.) 

5.  It  is  a  settled  principle  of  equity,  that 
no  person  who  is  placed  in  a  situation 
of  trust  or  confidence,  in  reference  to 
the  subject  of  sale,  can  be  a  purchas- 
er of  the  property  on  his  own  account; 
but  it  is  at  the  option  of  the  cestui 
que  trust  to  repudiate  or  affirm  the 
transaction,  irrespective  of  any  proof 
of  actual  fraud.     ( Case  agt.  'Carroll, 
35  N.  Y.  .R.  385.) 

6.  Where    the    complaint  averred  that 
the  defendant  was  an  attorney  and 
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counsellor  of  the  supreme  court,  and 
the  counsel  and  adviser  of  the  plain- 
tiffs in  relation  to  the  manner  of  ob- 
taining an  outstanding  mortgage, 
which  was  a  lien  upon  their  lands, 
and  using  the  same  for  the  purpose 
of  enabling  them  to  obtain  and  give 
a  clear  title  to  such  lands  ;  and  after 
a  foreclosure  suit  was  commenced  by 
the  mortgagee,  the  defendant  pro- 
posed to  pay  the  mortgage  and  take 
an  assignment  thereof,  and  hold  it  for 
their  benefit,  they  paying  him  annual 
interest  on  the  same  ;  and  the  said 
defendant  having  purchased  said 
mortgage  by  paying  what  was  due 
then  on,  with  costs  of  foreclosure  : 

7.  If  fid,  tli  at  he  could  not  afterwards 
dissolve  his  relations  with  the  plain- 
tiffs, and  purchase  the  lands  under  a 
decree  of  foreclosure,  on  hia  own  ac- 
count : 

8.  Held,,  further,  that  in  equity,  the  re- 
lation between  the  plaintiffs  and  de- 
fend;! nt,  was  that  of  mortgagors  and 
mortgagee,   and  their  equity  of   re- 
demption continued  to  attach  itself 
to  the  legal  estate,  which  could  not 
be  cut  off  without  a  strict  foreclosure, 
after  calling  upon  the  plaintiffs  to  re- 
deem.    (Id.) 

9.  It  seems,  that  although  the  tenant 
cannot  deny  the  title  of  his  landlord, 
he  may  show  an  outstanding  title  in 
another,  even  though  it  be  a  trustee 
of  the  landlord.     (Hoag  agt.   Hoan. 
35  N.  Y.  R.  469.) 

10.  It  seems,  the  assignee  in  insolvency 
of  the  lessor,  who  accepts  the  trust, 
and  enters  upon  the  discharge  of"  his 
duties  as  trustee,  is  vested  with  the 
legal  title  of  the  assignor's  property. 
(Id.) 

11.  It  seems,  such  assignment  may  be 
proved  by  the  record  of  the  proceed- 
ings and  judgment  in  rem,  granting 
the  discharge  of  the  insolvent.    (Id.) 

12.  But  if  the  trustee  do  not  take  pos- 
session of  the  property  assigned,  and 
the  same  continues  in  the  possession 
of  the  insolvent,   or    his   lessee,   for 
thirty  years  thereafter,  the  presump- 
tion of  law  is  that  the  purposes  of  the 
trust    have    been    satisfied,    and    is 
against    an  outstanding  title  in  the 
trustee.     (Id.) 

• 
TKUST  FUND. 

1.  It  wen i a,  that  the  interest  of  a  ben- 
eficiary in  a  trust  fund,  created  by  a 
rxTHon  other  than  the  debor,  cannot 
be  reached  by  creditor's  bill.  (Camp- 
Lfll  agt.  Foster,  35  N.  Y.  R.  361.) 


2.  The  HnrphiH  of  a  trust  fund,  after  de- 
fraying ti.e  nocesaary  expenses  of  the 
beneficiary,   are    not  discoverable  in 
proceedings  supplementary  to  execu- 
tion.    (Id.) 

3.  A  receiver   in  proceedings    supple- 
mentary to  execution,  cannot  main- 
tain  proceedings  in  the  nature  of  a 
creditors's  bill,  to  subject  the  surplus 
of  a  trust  fund,  &c.,  created  by  a  per- 
son other  than  the  debtor,  to  the  pay- 
ment of  the  judgment.     (Id.) 

TRUST,  WITH  A  POWER. 

1.  Where  a  person  holds  an  estate  in 
trust,  with  the  power  to  dispose  of  it 
for  the  benefit  of  herself  and  certain 
others,  a  disposition  of  the  same  to  one 
acquainted  with  the  nature  and  char- 
acter of  the  trust,  without  any  con- 
sideration for  the  benefit  of  cestuis 
que  trust,  will  be  deemed  fraudulent 

'  as  to  the  beneficiaries.  (Smith  agt. 
Brown,  3Z>  N.  Y.  R.  83.) 

2.  The  vested  interest  of  cestuis  que 
trust,  cannot  be  impaired  or  destroyed 
by  the  voluntary  act  of  the  trustee,  in 
breach  of  the  trust ;  but  will  follow 
the  land  in  the  hands  of  the  person 
to  whom  it  has  been  conveyed  by  the 
trustee,  with  knowledge  of  the  trust. 
(Id.) 

UNDERTAKING. 

1.  A  surety  upon  an  undertaking  given 
in  an  action  for  claim  and  delivery  of 
personal  property,  who  rents  and  oc- 
cupies a  portion  of  the  building  as  an 
office  for  business  purposes  within  the 
state,  is  to  be  deemed  a  "household- 
er," for  all  the  purposes  of  bail.  ( Tlie 
Somerset,  &c.  Savings  Bank  agt. 
Huyck,  ante,  323.) 

USURY. 

1.  Where,  in  an  action  upon  a  bond  ac- 
companying a  mortgage,  the  defense 
of  usury  is  setup,  it  is  enough  for  the 
defendant  to  show  that  a  note  given 
by  him  to  the  obligee  in  the  bond  was 
usurious,  and  then  to  show  in  addi- 
tion that  the  bond  and  mortgage  were 
executed  and  delivered  by  the  defend- 
ant to  the  obligee  and  mortgagee  to 
take  up  the  note,  and  as  a  substituted 
security  therefor.  (Stanley  agt.  Whit- 
ney, 47  Barb.  586.) 

2.  When  these  facts  appear,  the  infer- 
ence   necessarily  and  inevitably  fol- 
lows, that  the  taint  entered  into  and 
inhered  in  the  substituted  securities, 
unless  the  contrary  is  shown.  (Jd.) 
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8.  The  expurgation  is  to  be  established 
by  rebutting  evidence  on  the  part  of 
the  plaintiff,  and  is  not  to  be  pre- 
sumed, in  the  absence  of  proof  on  the 
subject.  (Id.) 

4  The  purchaser  of  personal  property 
pledged  for  a  usurious  loan,  from  the 
borrower,  who  agrees  to  pay  the  debt, 
is  not  a  borrower  within  the  meaning 
of  the  statute  of  1837,  which  per- 
mits borrowers  on  usury  to  maintain 
actions  for  relief  from  their  contracts, 
without  paying  or  offering  to  pay 
principal  or'intererest.  (Beecher  agf. 
Ackerman,  1  HoM.  30.) 

6.  But  in  an  action  by  such  a  purchaser, 
for  relief  from  the'  usurious  contract, 
it  is  not  a  ground  for  dismissal  of  the 
complaint  at  the  trial,  that  it  does  not 
contain  an  offer  to  pay  what  is  equita- 
bly due  ;  but  he  may  have  such  relief 
upon  condition  of  making  such  pay- 
ment, with  costs.  (Id.) 

6.  Where  such  a  purchaser  obtains  a 
further  usurious  loan  from  the  same 
lender,  giving  one  note  for  the  total 
amount,  and  pledging  other  property 
to  secure  the  whole,  the  property  last 
pledged  cannot  be  retained  by  the 
lender  as  security  for  the  original 
loan.  (Id.) 

T.  Although  a  debtor  cannot  recover 
back  securities  delivered  and  accepted 
in  payment  of  a  usurious  loan,  yet  he 
may  compel  the  recission  and  sur- 
render of  a  guaranty  for  the  payment 
of  such  securities,  given  by  him  at 
the  same  time.  (Id.) 

VENDOR  AND  PURCHASER. 

t.  Where  the  purchaser  of  land  has 
made  default  in  the  payment  of  money 
under  an  executory  contract  no  notice 
to  quit,  nor  any  demarifl  of  the 
amount  due,  or  of  the  possession,  or 
tender  of  a  deed,  is  necessary  on  the 
part  of  the  vendor,  before  bringing  an 
action  of  ejectment.  (Rotating  agt. 
Hotaling,  47  Barb.  163.) 

2.  By  a  parol  contract  between  the  par- 
ties, certain  premises  were  sold  by 
the  plaintiff  to  the  defendant,  for  $55, 
a  portion  of  which  sum  ($20)  was  paid 
at  the  time  of  the  sale,  without  any 
agreement  as  to  the  time  when  the 
remainder  should  be  paid  : 

i.  Held,  that  the  legal  effect  of  the  con- 
tract was  to  make  the  balance  paya- 
ble whenever  the  purchaser  should 
take  possession  of  the  premises.  ( Id.) 

A.  And  the  purchaser  having  entered 
into  possession  without  paying  such 


balance  :  held,  that  he  was  in  default 
from  that  time.  And  that  the  fact  of- 
his  having  remained  in  possession  for 
a  number  of  years,  so  long  as  his  oc- 
cupancy had  not  ripened  into  an  ad- 
verse possession,  would  not  excuse 
the  default,  or  change  the  principle  : 

5.  Held,  also,  that  under  the  circum- 
stances, a  demand  of  the  money,  and 
tender  of  a  deed  by  the  plaintiff,  was 
unnecessary ;  and  that  the  defendant 
being  in  default,  the  plaintiff  could, 
on  that  ground,  maintain  an  action  to 
recover  the  possession  of  the  premi- 
ses.    (HooEBOOM,  J.  dissented.)  (Id.) 

6.  Assuming  that  a  demand  is  necessary 
hi  such  a  case,  yet  where  it  is  clear 
that  the  defendant  has  failed  to  par- 
form  the  contract  on  his  part,  ii  ho 
be  excused  from  performance  by  rea- 
son of  the  vendor  having  demanded 
too  much,  the  judgment  should  be 
that  the  plaintiff  give  a  deed  upon 
the    payment  of  a  proper  amount. 
(Id.) 

1.  And  although  the  vendor  has  de- 
manded too  much,  yet  if  no  objection 
was  urged  by  the  purchaser,  on  that 
ground,  nor  any  tender  made  by  him 
of  the  sum  he  admitted  to  be  due,  the 
judgment,  in  an  action  of  ejectment 
by  the  vendor,  should  be  based  upon 
the  equitable  rights  of  the  parties, 
and  should  not  direct  the  dismissal 
of  the  complaint.  (Id.) 

8.  The  plaintiffs,  by  an  oral  agreement 
with  the  defendant,  agreed  to  purchase 
of  him  two  thousand  three  hundred 
bushels  of  wheat  then  in  store  in  an 
elevator,  and  paid  him  the  stipulated 
price  therefor.  The  wheat  was  in  bulk, 
mixed  with  a  larger  quantity  belong- 
ing to  the  defendant  and  others.  It 
stood  credited  to  the  defendant,  with 
other  wheat,  on  the  books  of  the 
keeper  of  the  elevator.  No  executed 
bill  of  sale  was  given  to  the  plaintiffs, 
nor  was  any  order  for  that  grain  given 
to  them,  on  the  keeper  of  the  eleva- 
tor. The  quantity  sold  was  not  sepa- 
rated from  the  mass  in  store,  nor  was 
there  any  attempt  at  a  manual  deli- 
very. In  an  action  to  recover  the  value 
of  sixteen  hundred  bushels  of  .the 
wheat  destroyed  by  fire,  in  the  eleva- 
tor, before  it  was  removed  by  the 
plaintiffs,  it  was  field,  that  it  was  a 
question  as  to  the  inleni  of  the  parties 
in  respect  to  the  title  passing  to  the 
vendees;  and  the  jury  having  found, 
upon  conflicting  evidence,  that  the 
title  did  not  pass,  but  that  the  wheat 
remained  the  property  of  the  vendor, 
and  at  his  risk;  it  \v;is  further  held, 
that  the  transaction  operated  as  a  con- 
tract to  sell,  and  was  not  a  transfer  of 
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the  title  ;  and  that  the  plaintiffs  were 
entitled  to  recover  the  value  of  wheat 
remaining  undelivered  and  destroyed 
by  the  fire.  (Rodee  agt.  Wade,  47 
Barb.  53.) 

9.  It  was  understood  between  the  par- 
ties, at  the  time  of  making  the  con- 
tract of  sale,  that  the  defendant  might 
use,  or  borrow,  a  portion  or  al]  of  the 
wheat,  on  condition  that  he  would  re- 
store an   equivalent  in  amount  and 
value.    This  right  he  exercised  to  the 
extent  of  appropriating  twenty-one 
hundred    bushels    of    wheat — seven 
hundred  of  which  he  afterwards  re- 
stored : 

10.  Held,  that  if  the  above  conclusion 
was  erroneous,  and  the  title  to   the 
wheat  did  in  fact  pass  to  the  plaintiffs, 
on  the  sale,  the  subsequent  acts  of  the 
defendant  operated  as  an  appropria- 
tion of  the  fourteen  hundred  bushels 
of  wheat  which  he  had  so  borrowed, 
and  had  not  restored  ;  and  a  recovery 
for  the  value  of  that  quantity  was  sus- 
tained.    (Id.) 

11.  Where,  upon  an  agreement  for  the 
sale  and  purchase  of  property,  pos- 
session has  been  obtained  by  the  pur- 
chasers, by  means  of  fraudulent  rep- 
resentations as  to  their  solvency  and 
responsibility  to  pay  for  the  same  ; 
and  it  appears  that  the  purchasers 
have  realized  from  the  use  of  their 
property  more  than  they  have  paid  on 
account  of  the  purchase  money  ;  the 
vendor  may  disaffirm  the  contract  of 
sale,  and  reclaim  the  property  in  the 
hands  of  a    subsequent   purchaser, 
with  notice  of  the  fraud  ;  without  re- 
storing, or  offering  to  restore  to  the 
original  purchasers  the  amount  paid, 
and  the  securities  given  by  them  at 
the  time  of   making  the    purchase. 
(KOSEKRANS,   J.  dissented.)     (Pearse 
agt.  Petlis,  47  Barb.  276.) 

12.  Such  subsequent  purchaser,  when 
sued  for  refusing  to  deliver  up  to  the 
vendor  his  property  thus  fraudulently 
obtained,  cannot  set  up  as  a  defense, 
that  the  plaintiff  has  failed  to  perform 
his  duties  or  obligations  to  the  origi- 
nal purchasers  by  returning  the  pur- 
chase money  paid.     (Id. ) 

13.  He  is  in  no  condition  to  raise  that 
question.     It  can  only  arise  in  an  ac- 
tion between  the  parties  to  the  origi- 
nal contract.     (Id.) 

14.  Where  a  fraudulent  vendee  is  still  in 
possession  of  the  property,  the  vendor 
may  give  notice  of  disaffirmance  to 
him,    return    to    him    the   purchase 
money  received  at  the  time  of   the 
sale,  and  demand  of  him  a  restora 
tion  of  the  property ;  but  if  the  vendee 


has  parted  with  the  property  before 
disamrmanoe,  there  is  nothing  to  bo 
done  by  the  vendor  towards  the  per- 
son in  possession — especially  if  his 
possession  is  mala  fide — except  to  de- 
mand of  him  the  possession  of  the 
property.  (Id.) 

.5.  The  rule  that  if  nothing  has  been 
received  by  the  vendor,  towards  the 
purchase  money,  notice  of  his  elect- 
ion to  rescind  the  contract,  with  de- 
mand of  the  property,  is  sufficient  to 
entitle  him  to  reclaim  it  of  any  person 
who  may.  have  it  in  his  possession, 
applies  between  the  vendor  and  the 
fraudulent  holder  under  a  fraudulent 
vendee.  In  such  a  case,  the  person 
in  possession  having  paid  nothing  to 
the  vendor,  the  latter  has  nothing  to 
restore  to  him.  (Id. ) 

L6.  If  a  vendor  of  chattels,  when  the 
period  for  performance  arrives,  is 
ready  to  perform,  and  offers  to  per- 
form on  his  part,  and  the  purchaser 
neglects  and  refuses  to  perform  on 
his  part,  either  because  he  has  not 
the  ability,  or  the  price  of  the  article 
bargained  for  has  declined  in  the  mar- 
ket, or  for  any  other  reason,  the  lat- 
ter cannot  recover  back  the  partial 
payments  he  has  made  in  advance,  or 
from  time  to  time,  even  though  the 
vendor  has  afterwards  disposed  of 
the  article  bargained  for.  (Monroe 
agt.  Reynolds,  47  Barb.  574.) 

17.  In  such  a  case  the  contract  is  bro- 
ken and  rescinded  by  the  purchaser, 
and  he  can  have  no  redress,  either  to 
recover  damages  for  its  non-perform- 
ance by  the  vendor,  or  to  recover  back 
partial  payments  made  ill  part  per- 
formance.    (Id.) 

18.  The  seller  has  the  right  to  treat  the 
contract  as  at  an  end,  by  the  wrong- 
ful act  of  the  purchaser,  and  to  deal 
with  the  subject  of  the  contract,  and 
dispose  of  it,  as  though  no  bargain 
had  ever  been  made,  without  any  lia- 
bility   whatever    to    the    purchaser. 
(Id.) 

19.  But  it  is  not  every  breach  of  a  con- 
tract which  will  amount  to  a  remission 
of  it  by  the  party  in  default,  so  as  to 
authorize  the  other  party  to  treat,  it 
as  abandoned  by  the  party  so  in  de- 
fault.    If  the  alleged  breach  ]>e  uot 
such  as  to  amount  to  a  recis--iion  by 
the  defaulting  party,  and  the  vendor 
takes  advantage  of  it    and  disposes 
of  the  subject  of  the  contract  to  an- 
other, without  any  demand  or  offer 
of  performance  on  his  part,  and  with- 
out notice  to  the  other  party,  he  may 
be  treated  as  wrongfully  rescinding 
the  contract  on  his  part ;   and  the 
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law  will  then  give  the  other  party  a 
right  of  action  to  recover  back  what 
has  beeu  paid  in  part  performance. 
(Id.) 

20.  The  mere  neglect  to  perform  by  the 
day  specified,  is  not  such  a  breach  by 
the  defaulting  party,  as  to  authorize 
the  other  party  to  treat  the  contract 
as  rescinded,  by  such  defaulting  par- 
ty, or  abandoned.     (Id.) 

21.  The  vendor,  if  he  wishes  to  have 
the  contract  either  performed  or  aban- 
doned, must  go  further,  and  by  some 
demand,  or  offer  ou  his  part  or  notice, 
put  the  purchaser  to  his  refusal  to 
perform,  before  he  can  treat  the  con- 
tract as  having  been  rescinded  by  the 
purchaser.     (Id.) 

22.  The  plaintiff  contracted  to  purchase 
of  the  defendants  one  hundred  bar- 
rels of  whisky,  at  $1.75  per  gallon, 
and  paid  on  such  contract  $1,000.  The 
whisky  was  to  be  carried  by  the  de- 
fendauts  for  thirty  days.    The  balance 
of  the  purchase  money  not   having 
been  paid  for  more  than  a  mouth  af- 
ter the  expiration  of  the  thirty  days, 
the  whisky  was  sold  by  the  defendants, 
or  on  their  account,  at   a  large  loss. 
In  an  action  by  the  plaintiff  to  recover 
back  the  $1,COO  paid  by  bun  : 

23.  Held,  that  the  case  turned  wholly 
upon  the  question  as  to  which  of  the 
contracting  parties  first  broke  and  re- 
ecinded  the  contract ;  and  that   the 
evidence   upon  this  question    being 
conflicting  the  court  could  not  prop- 
erly nonsuit  the  plaintiff,  but  the  case 
should  have  gone  to  the  jury.      (Id.) 

24.  Held,  also,  that  if  the  plaintiff  re- 
scinded the  contract,  the  defendants 
had  the  right  to  sell  without  notice, 
the  same  as  though  no  bargain  had 
over  been  made.    That  on  vhe  other 
hand,  if  while  the  contract  was  sub- 
sisting and  in  full  force,  the  defend- 
ants, without  any  offer  or  notice  to 
the    plaintiffs,    sold    the    whiskv,  or 
caused   or   allowed  it  to   be  «old  to 
other  persons,  the  contract  was  bro- 
ken and  rescinded  by  them,  and  the 
action  was  well  brought.    And  that 
in  such  a  case  it  was  not  necessary  fur 
the  plaintiff  to  prove  any  tender  or 
offer  to  pay  the  purchase  price.  (Id  ) 

25.  Upon  an  agreement  to  sell  property, 
when  the  purchase  money  shall  be 
paid,  the  title  in  the  meantime  to  re- 
main in  the  vendors,  the  purchaser 
tak'js  no  title  whatever,  but  merely  a 
right  to  acquire  it  in  future.     ( Bal- 
lard  agt.  BurgM,  47  Barb.  646.) 

26.  And  if  he,  without  having  paid  the 
purchase  momey,  sells  and  delivers 


the  property  to  a  third  person,  the 
latter,  although  he  buys  in  good  faith 
and  without  notice  of  the  claim  of 
the  original  vendors,  cannot  hold  the 
property  as  against  them.  (Id.) 

27.  There  is  a  marked  and  clear  dis- 
tinction between  such  a  case  and  a 
completed  sale ;  and  different  rules  of 
law  apply.     (Per  DANIELS,  J.)    (Id.) 

28.  Possession  alone  is  not  sufficient  to 
enable  the  person  having  it  to  trans- 
fer the  title  to  personal  property,  by 
a  saie.  even  to  a  bona  fide  purchaser. 
(ML) 

29.  A  stipulation,  either  in  a  deed  of  real 
property,  or  in  a  separate  instrument 
executed  by  the  vendor  and  purchas- 
er, and  not  merged  in  the  deed,  that 
the  vendor  shall  retain  possession  for 
a  tune,  and  then  shall  deliver  posses- 
sion to  the  purchaser,  does  not  create 
the  relation  of  landlord  and  tenant, 
between    them   during  such  period. 
The  premises  are  meanwhile  at  the 
risk  of  the  purchaser ;  and  the  vendor 
is  not  liable  to  him,  upon  such  con- 
tract, for  a  loss  by  fire  before  the  de- 
livery of  possession.     (Mott  agt.  Cod- 
dington,  I  Eobt.  267.) 

30.  Even  were  it  otherwise,  the  pur- 
chaser's acceptance  of  the  deed,  after 
the  fire,  with  knowledge  of  the  loss, 
would  extinguish  any  claim  to  indem- 
nity.    (Id.) 

31.  The  seller  by  weight  of  merchandize 
in  bulk,  who  has  received  its  price  ac- 
cording to  the   weight    specified  in 
weigher's    certificates    furnished    by 
him  to  the  buyer,  is  estopped  from 
disputing  the  accuracy  of  such  certifi- 
cates and  recovering  for  any  excess 
of  weight  of  such  merchandize  beyond 
that  specified  therein,  after  such  buy- 
er, relying  on  the  accuracy  of  such 
certificates,  has  resold  such  merchan- 
dize bv  weight  and  received  its  ;  rice 
according  to  the  weight  therein  inen- 
t  oncd.      (GiUcspie  agt.    Carpi- n-<  *:  1 
KM.  65.) 

32.  A  new  contract,  changing  the  mode 
of  payment  for  goods  bought,  >vhich 
is  substituted  for  the  contract  for  the 
sale  of  go  ids,  a.ter  the  latter  had  been 
executed  by  the  seller,  and  canceled 
by  the  parties,  deprives  the  sciit-r  of 
the  right  of  rescinding   tue  »ale  and 
reclaiming  the  goods,  by  reas<  >n  of  a 
fraudulent  intent,  on  the  pare  of  the 
buyers,  not  to  pay  theref-i.  existing 
only  at  the  time  of  the  <n;yii.ui  con- 
tract.    The  mere  failure  lu  ^liurm 
the  new  contract  is  not  HUUKV  at  to 
establish  that  the  same  fraudulent  in- 
tent continued  in  respect  to  tne  sub- 
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stituted  contract.  (Sparks  agt.  Leavy, 
1  Robt.  530. ) 

VERDICT. 

1.  The  plaintiff,  who  was-  by  trade  a 
cooper,  and  by  occupation  a  driver  or 
teamster  in  the  employ  of  M.,  a  brew- 
er, received  personal  injuries,  result- 
ing in  the  loss  of  a  hand,  while  cross- 
ing a  ferry  owned  by  the  defendant, 
iii  consequence,   as    claimed,  of  the 
negligence  of  the  defendant  or  its  ser- 
vants.   For  these  injuries  he  recov- 
ered a  verdict  for  $8,000.  The  injuries, 
occurred    under    circumstances    not 
wholly  free  from  doubt,  both  as  to  the 
plaintiff's  own  negligence  having  con- 
tributed to  the  injury,  and  as  to  the 
propriety  of  his  availing  himself  of 
the  ferry.     There  was  very  little  evi- 
dence as  to  the  plaintiff's  former  or 
present  capacity  for  labor,  and  none 
as  to  the    amount  of  his    ordinary 
wages  or  earnings,  either  before  or 
since  the  accident ;  or  as  to  the  ex- 
tent of  his  bodily  suffering  ;  or  to 
show  that  he  was  not  now  in  good 
health.    Nor  did  it  appear  how  long 
he  was  laid  up  aud  absolutely  inca- 
pacitated for  labor ;  nor  what  was  the 
amount  of  his  medical  or  other  ex- 
penses ;  but  it  did  appear  he  had  re- 
covered so  far  as  to  t>e  able  to  walk 
about : 

2.  Held,  that  the  verdict  should  be  set 
aside,  for  excessiveness  of  damages, 
and  a  new  trial  be  granted,  unless,  the 
plaintiff  would  consent  to  reduce  such 
damages  to  the  sum  of  $6,000.    (Mur- 
ray agt.  The  Hudson  Ricer  Railroad 
Company,  47  Barb.  196.) 

3.  Where  there  is  some  evidence  to  sus- 
tain a  verdict,  the  court  is  not  at  lib- 
erty upon  exceptions  only,  to  disturb 
the"  verdict  on  the  ground  that  it  is 
unsupported  by  the  evidence.    ( Green 
agt.  Roberts,  47  Barb.  521.) 

4.  In  an  action  by  the  administrator  of 
a  person  whose  death  was  caused  by 
the  wrongful  act  or  negligence  of  the 
defendant,  to  recover  damages    for 
such  wrongful  act,  &c.,  the  only  legit- 
imate element  of  damages  is  the  pecu- 
niary loss  to  the  next  of  kin,  resulting 
in  .111  such  death.    (Mclntyre  agt.  New 
York  Central  Railroad  Company,  47 
Btirli.  515.) 

5.  Where  the  person  killed  was  a  female 
forty-eight  years  of  age,  a  widow,  with 
three  children,  all  of  whom  were  over 
twenty-one  years  of  age,  and  had  left 
her ;  who  was  capable  of  earning  a 
dollar  a  day  by  her  labor,  but  who  left 
only  a  small  amount  of  property,  and 


died  intestate ;  and  the  jury,  in  an 
action  brought  by  her  administrator, 
for  the  benefit  of  the  next  of  kin, 
found  a  verdict  in  favor  of  the  plain- 
tiff for  $3,500 : 

6.  Held,  that  the  damages  were  exces- 
sive ;  and  a  new  trial  was  ordered, 
unless  the  plaintiff  would  consent  to 
remit  $2,000  of  the  damages,  reducing 
the  verdict  to  $1,500.     (Id. ) 

7.  The  rendering  of  a  general  verdict 
by  a  jury,  and  its  reception  by  the 
court  without  objection,  either  by  the 
judge  or  the  parties,  is  good,  notwith- 
standing the  failure  of  such  jury  to 
find  upon  certain  special  questions  of 
fact,   upon  which  the   court,   in  the 
course  of  its  charge,  directed  them  to 
find.     (Mose  agt.  Priest,!  RoU.  632.) 

8.  A  party,  by  not  objecting  on  the  trial 
of  the  issues  in  an  action  to  tho  recep- 
tion of  a  general  verdict  of  a  jury 
without  their  written  answers  to  par- 
ticular questions  of  fact  submitted  to 
them  by  the  court  at  the  same  tune, 
waives  any  right  of  objection  to  such 
verdict.   And  the  court,  by  permitting 
such  general  verdict  to  be  received, 
without  any  answer,  but  an  oral  one, 
by  the  foreman  of  such  jury,  to  such 
particular  questions,  must  be  consid- 
ered to  have  withdrawn  the  consider- 
ation of  such  questions  from  them 
and  left  the  case  to  stand  on  the  gen- 
eral verdict  alone.     (Id.) 

9.  Where,  in  such  a  case,  an  application 
is  made  by  either  party  to  have  the 
answers  as  actually  given  by  the  fore- 
man inserted  in  the  record,  the  ad- 
verse party,  if  he  has  done  no  act  to 
waive  the  objection  to  the  mode  of  an- 
swering as  not  being  in  wilting,  may 
show  that  the  answers  actually  given 
by  the  foreman  were  not  those  which 
the  jury  intended.     Any  amendment, 
if  allowed,  should  be  only  to  conform 
the  whole  finding  of  the  jury,  includ- 
ing the  general  verdict,  to  the  answers 
intended,  and  not  to  those  erroneously 
given  by  the  foreman.     (Id.) 

VESSEL. 

1.  The  execution  of  a  note  by  the  owner 
of.  a  vessel  for  lumber  used  in  her  con- 
struction will  not  have  the  effect  to 
discharge  the  lien  of  the  creditor  up- 
on the  vessel,  where  it  appears  that 
the  same  was  not  accepted.  (Happy 
agt.  Mosher,  47  Barb.  501.) 

WATVEB. 

1.  Th^  drawer's  promise  to  pay  a  check 
which  has  not  been  seasonably  pre- 
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eented,  is  not  binding  as  a  waiver  of 
presentment,  unless  he  was  aware  or 
had  notice  of  all  the  facts  as  to  pre- 
sentment that  would  tend  to  discharge 
him.  ( Ilazelton  agt.  CoUturn,  2  Abb. 
N.  S.  199.) 

WARRANTY. 

1.  In  an  action,  not  for  deceit  in  the 
sale  of  a  horse,  but  for  what  was  for- 
merly called  a  false  warranty,  it  is  un- 
necessary to  prove  the  scienter  on  the 
part  of  the  seller.    Proof  of  the  war- 
ranty is  sufficient.  (Ross  agt.  Mather, 
47  Barb.  582.) 

2.  Such  an  action  sounding  in  contract, 
and  not  in  tort,  whether  the  defend- 
ant knew  that  the  warranty  was  false, 
at  the  time  of  making  it,  is  of  no  im- 
portance.    (Id.) 

3.  Where  the  jury,  in  such  an  action, 
rendered  a  sealed  verdict,  by  which 
they  found  that  the  horse  sold  to  the 
plaintiff  was  lame ;  that  there  was  a 
warranty  on  the  sale ;  and  that  the 
plaintiff  was  entitled  to  the  sum  of  $95 
as  damages : 

4.  Held,  that  this  was  in  substance  a 
general  verdict  for  the  plaintiff,  and 
was  properly  received  and  entered  as 
sucb  by  the  court.     (Id.) 

WILL. 

1.  The  testator,  by  his  will,  directed  the 
payment  of  hia  debts,  and  then  gave 
all  his  estate,  real  and  personal,  to  his 
executor,  by  name,  upon  trust :  1st. 
To  apply  the  whole  net  income  there- 
of to  the  use  of  his  mother  and  his 
wife,  during  the  life  of  the  former. 
2d.  To  permit  these  cesluis  que  trust 
to  use  and  occupy   the   farm  upon 
which  they  resided,  during  the  life  of 
his  mother ;  and,  3d.  On  me  death  of 
his  mother  to  pay  certain  legacies. 
(Quin  agt.  Skinner,  aide,  229.) 

2.  He  then,  by  the  fifth  clause  of  the 
will,  devised  as  follows :  "  I  do  give, 
devise  and  bequeath,  all  the  rest,  res- 
idue and  remainder  of  my  baid  estate, 
to  my  wife,  and  to  her  heirs  and  as- 
signs, forever,  which  is  to  be  accept- 
ed and  received  in  lieu  of  all  dower, 
and  right  of  dower ;  and  I  do  hereby 
authorize  and  empower  my  said  exec- 
utor to  sell  and  convfcy  my  real  estate 
at  any  tune  after  the  death  of  my  said 
motlier,  and  to  pay  over  the  proceeds 
thereof  to  my  said  wife  "  : 

8.  Held,  that  neither,  by  the  terms  of  the 
trust,  nor  by  any  reasonable  or  just 
implication,  could  the  payment  of  tht 


debts  be  brought  within  it.  It  was 
the  intention  >.f  the  testator,  that  the 
executor  should  pay  his  debts  in  the 
exercise  of  the  duty  and  power  vested 
in  him  by  law  as  executor,  and  not  by 
virtue  of^ny  trust  expressed  in  the 
will: 

4.  Held,  also,  that  by  the  provisions  of 
the  will,  previous  to  the  fifth  clause, 
the  testator  did  not  devise  the  estate 
to  the  executor  to  sell,  and  thereby 
vest  in  him  a  legal  estate,  but  that  by 
its  terms  it  was  a  simple  creation  of  an 
express  trust,  limited  to  the  payment 
of  legacies,  and  the  application  of  the 
income  to  the  use  of   the  wife  and 
mother,  during  the  life  of  the  latter. 
When  the  purpose  for  which  this  trnst 
was  created  ceased,  the  estate  of  the 
trustee  ceased  also.     (Id.) 

5.  In  reference  to  the  fifth  clause  of  the 
will :  held,  that  the  power  given  to  the 
executor  to  sell,  was  a  general  power 
in  trust,  and  was  manifestly  repug- 
nant to  the  direct  and  absolute  devise 
to  the  wife.    Such  a  power  could  not 
be  upheld  upon  any  application  of  the 
principle  of  equitable  conversion,  for 
there  was  no  conceivable  object  to  be 
subserved  thereby.    Upon  any  view, 
the  obiect-of  this  power  could  not  be 
upheld  as  a  lawful  one.     (Id. ) 

6.  The  testator,  by  his  will,  vested  a  life 
estate  in  his  property  in  his  own  chil- 
dren, and  the  remainder  in  their  chil- 
dren. At  the  time  of  his  death  he  left 
two  children  ;  one  of  whom  since  that 
time  has  died,  leaving  no  child  <>r  chil- 
dren.    (Da  Lois  agt.  Ray,  ante,  292.) 

7.  The    surviving    daughter,   although 
married  for  several  years,  has  had  no 
child,  and  it  is  assumed  that  she  will 
have  none.    In  the  event  of  her  dying 
childless,  the  question  arises,  whe'ther 
the  devise  over  to  the  children  of  his 
brother  and  sister,  in  a  subsequent 
clause  of  the  will,  is  valid  and  lav.i'ul? 

'    (Id.) 

8.  The  sixth  clause  of  the  will,  in  which 
such  devise  is  made,  is  in  these  words: 
"  In  case  I  have  no  child  or  children 
living  at  the  time  of  my  death,  or  no 
posthumous  child,   or  in  case  such 
child  or  children  should  die  without 
lawful  issue,  and  thus  I  should  have 
no  lineal  descendants,  I  give,  devise 
and  bequeath  my  whole  estate,  real 
and  personal,  to  the  children  whom 
my  brother,  Robert  Bay,  and  my  sis- 
ter,  Mary  King,  may  leave,   or  the 
child  or  children  of  any  who  may  die 
before  me  (such  child  or  children  to 
inherit  only  its  father's  or  mother's 
share),  to  oe  divided  equally  and  in 
equal  parts  among  such  children  per 
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capita,  and  not  per  stirpes,  when  the 
eldest  of  such  children  shall  have  at- 
tained the  age  of  thirty-four  years; 
each  child  who,  at  the  time  of  such 
.division,  may  be  under  age,  to  receive 
his  or  her  portion  on  reaching  the  age 
of  twenty-one  years  "  : 

9.  Held,  that  if  this  clause  of  the  will  is 
adhered    to  in  its  literal  and  exact 
terms,  the  alienation  of  the  estate  is 
only  suspended  upon  the  lives  of  the 
two  daughters  of  the  testator,  but  also 
upon  the  lives  of  his  brother  and  sis- 
ter, making  the  suspension  of  aliena- 
tion depend  upon  four  lives  in  being 
at  the  time  of  its  creation,  contrary  to 
the  statute.    (Id.) 

10.  For  if  the  takers  are  unascertained 
until  after  the  death  of  the  brother 
and  sister,  that  is,  are  dependent  up- 
on the  contingency  of  those  they  may 
leave  at  the  time  of  their  death  re- 
spectively, then  the  estate  is  suspend- 
ed until  the  happening  of  those  con- 
tingencies : 

11.  Held,  that  the  language  used  by  the 
testator  is  clear  and  appropriate  to  in- 
dicate what  disposition  he  intended  to 
make  of  his  estate,  as  manifest  from 
the  whole  framework  of  the  will ;  and 
it  is  very  apparent  that  he  used  the 
words  "may  leave"  in  the  sense  of 
"  may  have,"  in  the  sixth  clause,  and 
that  this  construction  must  be  estab- 
lished to  give  effect  to  the  evident  in- 
tention of  the  testator  ;  as  it  is  to  be 
presumed  that  he  intended  to  make  a 
legal  disposition  of  his  estate,  and  not 
a  void  or  illegal  one : 

12.  Held,  also,  that  all  the  children  of 
the  brother  and  sister  of  the  testator, 
named  in  his  will,  living  at  the  time 
of  the  testator's  death,  and  any  child 
or    children    of   any    such    deceased 
nephew  or  niece,  living  at  his  death, 
took  a  vested  remainder  in  fee  in  the 
estate  devised,  subject  to  the  life  es- 
tates of  the  testator's  two  daughters, 
and  subject,  also,  to  be  wholly  divest- 
ed upon  either  of  said  daughters  dy- 
ing leaving  lawful  issue,  and  subject, 
also,  to  the  opening  thereof  to  let  in 
any  children  of  his  said  brother  and 
sister  born  after  the  death  of  the  tes  - 
tator.     (Id.]. 

13.  The  real  estate  is  not  charged  with 
the  payment  of  legacies,  unless  the 
intention  of  the  testator  to  that  effect 
is  expressly  declared,  or  clearly  to  be 
inferred  from  the  language  and  dispo- 
eitions  of  the  will.   (Myers  agt.  Eddy, 
±1  Barb.  263.) 

14.  In  collecting  the  intention  of  the  tes- 
tator, courts  are  bound  by  precedent 
and  authorities  in  point;  and  upon 


identity  of  language,  they  are  rather 
to  be  bound  by  settled  judicial  author- 
ity, than  to  allow  conjectural  interpre- 
tation to  usurp  the  place  of  judicial 
exposition.  (Id.) 

15.  The  intent  of  the  testator,  only  in 
cases  of  latent  ambiguity,  must  be  as- 
certained from  the  circumstances  un- 
der which  the  will  was    made — the 
state  of  the  testator's  property — the 
amount  to  be  devised  or  bequeathed 
— the  number  of  his  family  to  whom 
it  was  to  be  distributed,  and  the  like ; 
but  all  these  circumstances  are  to  be 
connected  with  the  express  and  posi- 
tive words  of  the  devise  ;  and  such 

.  extrinsic  evidence  is  not  admissible  to 
alter,  detract  from,  or  add  to,  the 
terms  of  the  will  itself.  (Id.) 

16.  Yet  if  the  extrinsic  circumstances 
show  that  the  personal  estate  exceeds 
the  real,  in  amount,  and  that  to  charge 
the  payment  of  the  legacies  upon  the 
real  estate  would  produce  inequality 
and  injustice  among  the  persons  hav- 
ing equal  claims  upon  the  testator's 
bounty,  they  will  afford  the  strongest 
evidence  that  it  was  not  his  intention 
to  charge  the  land  with  the  payment 
of  the  legacies.     (Id.) 

17.  In  order  to  charge  the  real  estate 
with  the  payment  of  legacies,   there 
must   be    something,  either   in    the 
terms  of  the  will  itself,  or  in  the  proof 
of  extrinsic  circumstances,  in  addition  • 
to  the  usual  formula  of  the  residuary 
clause,,  by  which  the  intention  is  ex- 
pressly declared,  or  from  which  it  may 
be  clearly  and  satisfactorily  inferred. 
(Id.) 

18.  Unaided  and  alone,  the  words  "  all 
the  rest  and  residue  of  my  real  and 
personal  estate  not  before  disposed 
of,"  are  insufficient  for  that  purpose  ; 
the  ordinary  meaning  of  those  words 
being  nothing  more  than  that  the  tes- 
tator does  not  mean  to  die  intestate, 
as  to  any  portion  of  his  estate.     (Id.) 

19.  A  testator,  by  his  will,  executed  be- 
fore the  Revised  Statutes,  devised  aa 
follows:    "After  the   decease  of  my 
wife,  all  the  overplus  of  my  real  estate 
of  what  kind  so  ever,  I  devise  unto  my 
three  children,  W.,  G.  and  M.,  to  be 
divided,  &c.,  and  after  their  decease 
to  go  unto  their  legal  heirs,"  &c.  After 
a  devise  to  M.  and  "  unto  her  heirs," 
of  a  lot  in  Front  street,  and  a  lot  in 
Pearl  street,  and  half  of  another  lot  in 
Pearl  street,  occupied  by  T.  S.,  the 
words  of  the  will  were  :  "  I  devise  un- 
to my  two  sons,  W.  and  G.,  and  unto 
their  heirs,  to  be  equally  divided  b£- 
tween  them,  one-half  of  my  house  and 
lot  of  ground  in  Pearl  street,  as  the 
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same  is  now  divided,  occupied  by  T. 
S."  &c.  Iii  subsequent  parts  of  the 
will  were  these  clauses:  "After  the 
decease  of  my  wife,  all  the  real  estate 
not  herein  specified,  and  all  the  real 
estate  purchased  with  the  money  of 
my  personal  estate,  I  devise  unto  my 
sons,  W.  and  G.,  and  unto  their  heirs, 
to  be  equally  divided  between  them." 
Again  :  "After  my  real  and  personal 
estate  shall  be  so  respectively  divided, 
it  shall  be  held  by  my  aforesaid  chil- 
dren, during  his,  her  or  their  natural 
lives,  respectively,  and  upon  hi*,  her 
or  their  several  decease,  shall  go  to 
his,  her  or  their  heirs  forever"  : 

20.  Held,  that  the  words  of  devise  were 
clearly  within  the  rule  in  S/tt-llefs  case; 
that  taking  the  whole  will  into  consid- 
eration, no  such  manifest  intention  of 
the  testator  could  be  discovered  as  to 
demand  that  the  rule  in  that  case 
should  give  way  to  it ;  and  that  the 
sons,  W.  and  G.  took,  on  the  death  of 
the  testator's  wife,  under  the  will,  es- 
tates in  fee  in  the  real  estates  devised 
to  them,  and  not  life  estates  with  re- 
mainders in  fee    to   their    children. 
(Post  agt.  Post,  47  Barb.  72.) 

21.  A  testator,  by  the  fourth  and  fifth 
clauses  of  his  will,  devised  certain  real 
estate,  separately,  to  his  sons,  P.  and 

•8.,  and  also  to  his  two  daughters,  in 
fee.  In  the  seventh  clause,  after  cer- 
tain clear  devises  and  bequests  to 
other  persons,  was  this  recital  and 
provision,  viz.  :  "  Whereas  my  son  P., 
to  whom  sundry  bequests  are  made  in 
the  foregoing  will,  has  unfortunately 
contracted  habits  of  inebriation,  and 
in  consequence  of  which  1  fear  he 
would  squander  or  misuse  the  be- 
quests to  him  made,  I  do  therefore 
annul  and  make  void  this  will,  as  to 
him,  unless  he  reforms  and  continues 
a  sober,  industrious  and  moral  man, 
for  the  space  of  two  years  after  my 
decease,  giving  to  my  executors  satis- 
factory evidence  and  assurance  of  a 
thorough  reformation.  And  therefore 
it  is  my  will  that  the  property  so 
willed  to  him  should  be  held  in  trust 
for  him  not  to  exceed  three  years  after 
my  decease  ;  and  if  within  that  time 
such  reformation  does  not  take  place, 
I  desire  my  said  executors  to  divide 
his  portion  to  such  of  my  heirs  as  may 
seem  to  them  most  to  need  and  de- 
serve the  same.  The  testator's  son  P 
was  one  of  the  executors  named  in  the 
will: 

22.  Held,  (1.)  that  the  provision  in  the 
seventh  clause  of  the  will  was  void, 
both  as  a  trust  and  as  a  power  in 
trust ;  (2.)  that  the  title  to  the  estate 
devised  to  P.  by  the  fourth  and  fifth 


clauses  of  the  will  was  still  in  him, 
and  was  not  defeated  by  the  recital 
and  statement  in  the  seventh  clause. 
(Moore  agt.  Moore,  47  Barb.  257.) 

23.  A  testator  gave  and  devised  to  his 
three  grand-children,  E.,  J.  and  \V., 
the  children  of  a  deceased  daughter, 
the  sum  of  $2,800,  to  be  equally  divi- 
ded between  them,  and  the  survivor 
or  survivors  of  them,  when  they,  or 
any  of  them,  should  attain  the  age  of 
twenty-one  years,  or  were  married ; 
the  same  to  be  on  interest  at  five  per 
cent,  until  it  should  be  paid  by  his  ex- 
ecutor.   He  then  devised  as  follows : 
"  I  give  and  devise  to  my  daughter 
Martha,   and  her  children,   and   her 
and  their  heirs,  all  the  rest  and  resi- 
due of  my  property,  real  and  person- 
al, except  my  gold  watch,"  &c. : 

24.  HeUl,  that  the  legacies  given  to  E., 
J.  and  W.  were  not  a  charge  upon  the 
real  estate  owned  by  the  testator  at 
the  time  of  his  death,  and  devised  by 
the  will  to  his  daughter  Martha  and 
her  children.     (Pearse  agt.  J'ttti.t,  47 
Barb.  263.) 

25.  Although  a  subscribing  witness  to  a 
will,  to  whom  a  legacy  is  given  there- 
in, is  in  fact  examined  as  a  witness  on 
proving  the  will,  before  the  surrogate, 
yet  if  it  was   unnecessary    that    he 
should  have  been  examined'  (he  being, 
at  the  time  of  the  testator's  death,  a 
non-resident  of  the  state),  the  legacy 
does  not  become  void,  under  the  pro- 
visions of  the  statute.     (2  R.  S.  65,  § 
50.)     (CornweU  &gt.  Woolley,  47  Barb. 
827.) 

26.  That  provision  applies  only  where 
the  will  cannot  be  proved  without  the 
testimony  of  such  witness,  and  where 
he  can  be  compelled  to  testify  respect- 
ing the  execution  of  the  will,  in  the 
game  manner  as  if  no  devise  or  be- 
quest had  been  made.     (Id. ) 

27.  The  object  of  the  provision  was  to 
secure  the  benefit  of  the  witness's  tes- 
timony to  the  other  parties  entitled  to 
take  under  the  will,  when  it  was  in- 
dispensable and  could  be  compelled. 
(Id.) 

28.  There  is  not  necessarily  a  legal  ob- 
jection to  a  will  made  by  a  ward  in  fa- 
vor of  a  guardian.     (Limburger  agt. 
liauch,  2  Abb.  N.  S.  279.) 

29.  If  the  guardian  procures  the  exe- 
cution of  the  will  in  his  favor,  the 
law  presumes  undue  influence,  and 
casts  the  burden  of  proof  upon  him 
to  show  the  act  to  have  been  that  of 
a  voluntary,  capable,  and  understand- 
ing testator.     (Id.) 

30.  A  devise  and  bequest  of  all  the  tea- 
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tator's  real  and  personal  estate,  sub- 
ject to  the  dower  and  thirds  of  his 
wife,  does  not  entitle  her  to  a  third  of 
the  personal  estate  ;  but  indicates  an 
intention  merely  to  make  a  devise 
and  bequest  subject  to  her  dower. 
(O'Hara  agt.  Deoer,  2  Abb.  N.  S.  418.) 

31.  It  would  be  otherwise  of  a  direct 
provision,  giving  the  wife  dower  and 
thirds.  Under  such  a  provision  she 
would  be  entitled  to  one-third  of  the 
personal  estate  in  addition  to  dower, 
after  payment  of  debts  and  legacies. 
(Id.) 

82.  Pictures,  statues  and  curiosities, 
may  pass  under  a  beqnest  of  "  house- 
hold goods  and  household  furniture," 
according  to  their  connection  with 
the  owner's  residence,  the  frequency 
of  access  to  them,  and  their  mode  of 
being  used  by  himself  and  his  family. 
They  do  so  pass  when  employed  as 
permanent  ornaments,  and  displayed 
constantly  as  such  in  his  residence. 
Their  temporary  absence  therefrom, 
caused  by  a  mere  delay  to  remove 
them  in  case  of  a  change  of  residence, 
without  evidence  of  an  intent  to  aban- 
don such  previous  use  of  them,  does 
not  deprive  them  of  their  character 
as  household  goods  or  furniture. 
(Dayton  agt.  Tillou,  1  RoU.  21.) 

33.  Where  a  testator,  the  owner  and 
keeper  of  a  public  hotel,  leased  to  a 
successor  in  ousiness,  before  making 
his  will,  such  hotel  at  a  certain  rent, 
and  at  a  separate  rent  some  tables, 
chairs,  billiard  tables,  plated  and 
glass  ware,  plate  and  a  time  piece, 
previously  used  in  such  hotel,  and  a 
collection  of  curiosities  previously 
kept  there  as  an  attraction  for  guests, 
and  also  left  on  deposit  in  such  ho- 
tel, to  be  removed  at  his  pleasure, 
certain  pictures,  statues  and  casts : 

84.  Held,  that  under  the  bequest  of 
household  furniture  and  household 
goods,  1st.  Tables  not  used  for  the 
public  refrectory  at  the  hotel,  mirrors, 
glass  ware  and  marble  clock,  would 
pass.  2d.  That  curiosities  at  the 
testator's  private  residence,  and  pic- 
tures, statues  and  casts,  not  used  as 
ornaments  of  the  public  bar  room  in 
the  hotel,  but  only  left  there  until  he 
should  remove  tipm,  would  also  pass. 

•  3d.  Silver  plate, -tot  previously  used 
in  the  testator's  private  residence, 
curiosities  not  found  there,  large  ves- 
sels, suitable  only  for  a  hotel,  as  well 
as  billiard  tables,  with  their  appur- 
tences,  used  at  the  hotel,  did  not  pass. 
(Id.) 

35.  Where  effect  cannot  be  given  to  the 
entire  will,  or  to  an  entire  portion 


thereof,  consistent  with  the  rules 
of  law  applicable  thereto,  any  part 
may  be  sustained  which  is  conforma- 
ble to  such  rules,  provided  it  can  be 
separated  from  the  other  parts  with- 
out doing  violence  to  the  testator's 
general  intention.  (Oxley  agt.  Lane, 
S5N.  Y.  B.  340.) 

36.  Where  the  primary  disposition  of 
the  estate  is  in  accordance  with  the 
rules  of  law,  ulterior  limitations,  by 
which  the  testator  seeks  to  work  ah 
illegal  suspension,  being  void,  may  be 
disregarded,  as  not  affecting  the  va- 
lidity  of    the   primary  dispositions. 
(Id.) 

37.  The  burden  of  showing  that  a  will 
was    obtained    by   undue    influence, 
is  upon  the  party  who  makes  the  alle- 
gation.    ( Tyler  agt.  Gardiner,  35  N. 
Y.  E.  559.) 

38.  When  it  appears,  from  the  proof5 
that  the  will  was  made  by  a  testatrix 
on  her  death-bed  ;  that  her  faculties 
were  enfeebled  by  long  and  wasting 
disease  ;  that  she  had  been,  for  a  con- 
siderable period,  under  the  active  and 
controlling  inffuence  of  the  principal 
beneficiary  ;  that  during  this  period, 
she  had  been  imbued  with  causeless 
antipathy  to  her  only  son,  and  had 
been  induced  to  expel  him  from  her 
home,  and  to  pursue  him  with  un-% 
merited    accusations;    that  the    will 
originated  with  the  chief  beneficiary, 
who  framed  the  written  instructions, 
engaged  the  counsel,   and    superin- 
tended the  execution  ;  that  it  involved 
a    complete  revolution   of  intention, 
and  an  entire  departure  from  previ- 
ous   testamentary  dispositions  ;  that 
it  was  made  under  mistaken  impres- 
sions  of  fact,   recently  imbibed,  and 
vitally  affecting  its  provisions  ;  these 
facts,   coupled  with  gross  inequality 
and  apparent  injustice  in   disposing 
of  her  property,  raise  a  presumption 
of  undue  influence,  and  cast  the  bur- 
den of  repelling  it  upon  the  party  to 
whom  it  is  imputed.     (Id.) 

39.  The  exercise  of  the  influence  spring- 
ing from  the  family  relation,  or  from 
considerations  of  service,  affection  or 
gratitude,  is  not  undue,  even  though 
it  be  pressed  to  the  extent  of  unrea- 
sonable importunity  ;  but  it  is  other- 
wise, when  unfair  and  material  testa- 
mentary changes  are  procured  by  a 
party  for  his  own  special  benefit,  from 
one  in  a  helpless  and  dving  condition, 
and  when  the  transaction  is  attended 
with  all  the  usual  indicia  of  imposi- 
tion and  contrivance.     (Id.) 

40.  The  fact  that  the  principal  benefi- 
ciary is  also  the  chief  actor  in  prepar- 
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ing  or  procuring  a  will,  raises  no  pre- 
sumption against  its  fairness  or  valid- 
ity ;  but,  if  the  person  from  whom  it 
is  obtained,  be  at  the  time  in  extremis, 
it  niiiy,  in  connection  with  other  cir- 
cumstances, have  a  legitimate  and 
important  bearing  on  the  question  of 
undue  influence.  (Id.) 

41.  A  testator  gave  to  his  two  daughters 
M.  and  A.,  twelve  thousand  dollars 
each,  as  an  annuity  during  their  natu- 
ral lives.      He   gave   to    his    grand- 
daughter, H.,  one-fourth  part  of  all 
his  real  and  personal  estate  ;  and  to 
his  remaining  grand-daughters,  nine 
in    number,    the    remaining    three- 
fourths.    He  directed  that,  in  case  of 
the  death  of  either  of  his  daughters, 
M.  or  A.,  her  annuity  should  be  paid 
to  her  child  or  children  until  a  divis- 
ion of  the  e.-tate  between  them  should 
be  made  ;  but  that  no  division  should 
be  made  until  after  the  death  of  his 
said  daughters : 

42.  Held,  that  the  daughters  took  no 
estate  in  the  testator's  property,  be- 
yond the  annuities  given,  except  so 
far  as  the  will  contained  a  special  de- 
vise and  bequest  to  his  daughter  A., 
etc.     (Lovett  agt.  GiUender,  35  N.  Y. 
B.  617.) 

43.  That  the  restrictions  upon  the  di- 
•  vision  of    the  property  among    the 

grand-children,  being  repugnant  to 
the  absolute  and  unqualified  gift  of 
the  estate  to  them,  was  inoperative 
and  void,  so  that  the  estate  vested  in 
the  devisees  and  legatees  at  the  death 
of  the  testator,  subject  to  the  payment 
of  the  annuities,  etc.  (Id.) 

44.  That  the  annuities  given  to  each  of 
the  daughters,  would  cease  at  the 
tune  of  their  respective  deaths.  ( Id.) 

45.  That  the  shares  taken  by  the  grand- 
children were  vested  estates,  taking 
effect  immediately  on  the  death  of  the 
testator.     (Id.) 

46.  That  all  restrictions,  postponements 
or  prohibitions  upon  the  right  to  sell 
or  divide  the  estate,  were  inoperative 
and  void.     (Id. ) 

47.  Where  a  will  has  been  lost  or  de- 
stroyed, under  circumstances  show- 
ing that  it  has  not  been  lost  or  de- 
stroyed with  the  knowledge  or  con- 
sent of  the  testator,  the  fact  of  its  le- 
gal existence  at  the  death  of  the  tes- 
tator, may  be  proved  by  circumstan- 
tial testimony.    (Schultz  agt.  Schuttz, 
35  N.  Y.  R.  653.) 

48.  Where  it  is  proved  that  the  will,  at 
the  time  of  its  execution,  was  placed 
by  the  testator  in  the  hands  of  a  cus- 


todian to  keep,  who  testifies  that  he 
took  charge  or  the  same,  and  locked 
it  up  in  a  trunk,  and  supposed  it  was 
there  at  the  time  of  the  testator's 
death,  but  upon  search  for  the  samo 
after  his  death  it  could  not  be  found, 
the  evidence  of  its  legal  existence,  at 
the  time  of  the  testator's  death,  ia 
sufficient  under  the  statute.  (Id.) 

49.  If,  under  such  circumstances,  the 
will  was  not  in  fact  in  existence  at  the 
death  of  the  testator,  it  becomes  ev- 
ident that  it  was  fraudulently  de- 
stroyed or  lost  during  the  lifetime  of 
the  tenwitor  ;  in  which  case  it  was  hia 
last  will  and  testament.  (Id.) 

WITNESS. 

1.  In  general,  the  opinion  of  a  witness  is 
not  evidence ;  but  there  are  exceptions 
to  the  rule.    The  exceptions  generally 
proceed  on    the    principle    that  the 
question  is  one  of  science  or  skill,  or 
has  reference  to  some  subject  upon 
which  the  jury  are  supposed  to  have 
lees  knowledge  than  the  witness.  The 
case  of  the  value  of  property,  forms 
one  of  the  admitted  exceptions.  The 
opinions  of  witnesses  are  admitted  as 
to  the  value  of  property.     (Robertson 
agt.  Knapp,  ante,  309.) 

2.  In  an  equitable  action  by  judgment 
creditors  to  set  aside  a  deed  of  de- 
fendant's farm  executed  by  himself 
and  wife  to  a  third  person,  on  the 
ground  of  fraud,  witnesses  who  resi- 
ded in  the  neighborhood  of  the  farm 
were  properly  admitted  to  testify  as 
to  the  value  of  the  premises,  although 
not  experts  or  specially  skilled  as  to 
the  price  or  value  of  real  estate.  (Id.) 

3.  Two  of  the  defendants  in  this  case 
were  sworn  as  witnesses  on  their  own 
behalf,  and  were  sought  to  be  exam- 
ined in  respect  to  the  arrangement 
made  and  conversation  had  between 
Pliny  Lobdell,  their  father,  deceased, 
under  whom  thev  claim  as  devisees, 
and  Seymour  Lobdell,  their  brother, 
deceased,  under  whom  the  plaintiffs 
claim  as  heirs  at  law,  in  the  presence 
of  those  two  defendants.    Such  exam- 
ination being  objected  to  as  incompe- 
tent under  the  399th  section  of  the 
Code,  as  it  then  stood,  the  objection . 
was  sustained  and  the  examination 
excluded  : 

4.  Held,  by  this  court,  that  this  was  er- 
ror.   The  transaction  or  communica- 
tion respecting  which  they  sought  to 
testify,  was  not  between  themselves 
and  the  deceased  person,  or,  in  the 
language  of  the  Code,  "had  person- 
ally by  said  party  with   a  deceased 


NEW  YOKE  PBACTICE  BEPORTS. 


609 


Digest. 


person,"  but  between  the  deceased 
person  and  a  third  person.  ( LobdeQ 
agt.  Lobdell,  ante,  847.) 

6.  When  the  legislature  explicitly  limit 
the  exclusion  of  a  party" to  cases  in 
which  he  should  offer  to  testify  in  re- 
spect to  a  transaction  or  communica- 
tion had  personally  by  him  with  the 
deceased  person,  it  is  impossible  to 
construe  that  exclusion  as  meaning 
to  cover  transactions  or  communica- 
tions had  with  a  third  person,  whoever 
he  may  be,  and  however  connected 
with  the  party  offering  to  testify,  with 
the  deceased  person.  (Id.) 

6.  A  witness  cannot  be  asked,  on  his 
cross-examination,  if  he  has  been  in- 
dicted for  perjury.     The  party  can 
prove  the  fact  that  the  witness  has 
been  indicted  for  perjury  only  by  the 
production  of  the  indictment,   or  a 
certified  copy  of  it.  (Peck  agt.  Yorks, 
47  Barb.  131.) 

7.  As  a  general  proposition,  proof  of 
willful  and  corrupt  perjury  as  to  one 
material  fact  in  a  case,  renders  a  wit- 
ness unworthy  of  credit  as  to  any 
other  matter  to  which  he  may  have 
testified.  But  he  may  be  corroborated; 
and  being  corroborated,  he  may  be 
believed,     f  Brett  agt.  Catlin.  47  Barb. 
403.) 

8.  A  witness  having  testified  to  facts 
material  to  the  issue,    the  plain  tiff 
gave  evidence  tending  to  show  that 
the  witness  had  made  statements  out 
of  court  inconsistent  with  his  evi- 


dence given  on  the  trial.  This  testi- 
mony was  objected  to  by  the  defend- 
ant as  immaterial  and  irrelevant ;  no 
other  ground  being  stated  for  the 
objection : 

9.  Held,  that  the  defendant  could  not 
afterwards  urge  the  objection  on  the 

f  round    that  the  witness'  attention 
ad  not  been  directed  to  the  time  and 
place,  and  to  whom  the  declarations 
imputed  to  him  were  made.     (Mc- 
Donald agt.  North,  47  Barb.  530.) 

See  EVIDENCE. 


WEIT  OF  ASSISTANCE. 

1.  Where  a  writ  of  assistance,  having 
been  improperly  granted,  has  been 
executed,  and  is  afterwards  set  aside, 
the  person  dispossessed  under  it  ia 
entitled  to  be  put  back  into  the  pos- 
session.     (Chamberlain  agt.  Choles, 
35  N.  F.  .R.  477.) 

2.  The   court  setting   aside   the  writ, 
should,  by  the  same  order,  requira 
that  the  party  dispossessed  by  it  be 
restored  to  her  possession.    (Id.) 

3.  Such  order  affects  a  substantial  right 
of  the  parties,  and  is  appealable.  (Id.) 

4.  Although  the   person   dispossessed 
may  have  no  valid  title,  yet  the  court 
will  protect  her  possession  until  she 
is  removed  by  due  process  of  law. 
(/<*.) 


VOL.  XXXKL 


39 


INDEX, 


A. 

ABATEMENT. 

When  plea  of,  not  sustainable  in  refer- 
erence  to  co-partners 174 

ANSWER. 

When  insufficient  facts  of  the  complaint 
being  denied  "  for  the  want  of  knowl- 
edge sufficient  to  form  a  belief" . .  266 

APPEAL. 

An  order  on  motion  to  set  aside  a  judg- 
ment and  allow  a  defense,  is  not  ap- 
..  251 


When  court  will  refuse  to  speculate 
upon  the  materiality  of  rejected  evi- 
dence, brought  up  by  exceptions,  287 

Any  irregularity  committed  by  a  jury 
on  the  trial,  the  decision  of  the  judge 
thereon,  is  not  appealable 392 

When  court  below  unauthorized  to  add 
any  new  matter  to  judgment  of  the 
court  of  appeals,  remitted 450 

From  orders — what  papers  must  be  fur- 
nished and  served 308 

From  an  order  in  supplementary  pro- 
ceedings, when  merits  of  the  whole 
case  open  to  review 337 

An  order  denying  a  motion  for  commit- 
ment for  contempt,  when  appealable, 

172 

ARREST. 

When  defendant  not  liable  to  arrest,  on 
the  ground  of  disposition  of  his  prop- 
erty, <fcc 1 

An  order  cannot  be  granted,  on  show- 
ing that  the  property  has  been  re- 
moved or  concealed  by  the  defendant, 
merely 87 

When  motiqn  to  discharge  from,  will  be 
denied,  on  the  ground  that  the  ques- 
tion of  fraud  should  be  tried  by  jury, 
and  not  by  affidavits 396 

ASSIGNEES  FOR  THE  BENEFIT  OF 
CREDITORS. 

Must  all  unite  in  bringing  an  action. 


One  cannot  renounce  his  trust  without 
an  order  of  the  court  ............  145 

ASSIGNMENT  FOR    THE  BENEFIT 
OF  CREDITORS. 

When  fraudulent  as  to  judgment  cred- 
itors ..............  ..............  266 

ATTACHMENT. 

Proceedings  by  the  sheriff  under,  in 
case  of  a  non-resident  debtor  ____  316 

No  jurisdiction  whatever  by  the  levy 
of  an  attachment,  before  the  service 
of  the  summons.  ................  114 

An  affidavit  for,  which  omits  to  state 

,  the  grounds  of  the  cause  of  action,  is 

fatally  defective  ..................  114 


B. 

BILLS  OF  EXCHANGE  AND  PROM- 
ISSORY NOTES. 

The  holder  or  his  transferee  may  fill  a 
blank  date  therein  with  any  day  of 
the  month  .......................  244 

BOARD  OF  HEALTH. 

Of  N.  Y.,  cannot  sever  and  appear  by 
separate  attorneys  .........  .....  3,  5 

When  not  entitled  to  double  costs,  as 
public  officers  ...................  3,  5 

May  abate  nuisances  —  the  act  creating 
the  board  constitutional  ........  7.  11 

BOARD  OF  METROPOLITAN  POLICE. 

The  act  of  the  legislature  of  1867,  au- 
thorizing the  board  to  grant  certain 
licenses,  &c.,  heretofore  granted  by 
the  mayor,  &c.,  of  N.  Y.,  is  unconsti- 
tutional .........................  52 

BOND  AND  MORTGAGE. 

Conditioned  in  terms  to  pay  the  sum  se- 
cured in  gold  and  silver  coin,  will  be 
satisfied  by  payment  of  legal  tender 
notes  ............................  90 
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BREACH  OF  CONTRACT. 

For  services  at  monthly  salary,  may  be 
recovered 416 

BROKER. 

Of  real  estate,  when  entitled  to  bis  com- 
missions   440 

c. 

CITY  JUDGE,  N.  Y. 

Has  no  authority  to  issue  a  writ  of  ha- 
beas corpus  out  of  court 384 

COMMON  CARRIERS. 

When  settlement  made  with  consignees 
ef  cargo,  in  fraud  of  the  rights  of  an 
insurance  company,  is  void 102 

COMPLAINT. 

In  action  to  recover  money  lost  at 
gaming,  when  insufficient 262 

CONSTITUTIONAL  LAW. 

The  act  of  the  legislature  of  1857,  au- 
thorizing the  board  of  metropolitan 
police  to  grant  certain  licenses,  &c., 
heretofore  granted  by  the  mayor,  &c., 
of  N.  Y.,  is  unconstitutional  and  void, 

66 

CONTRACT. 

For  services  at  a  salary  payable  month- 
ly, what  damages  the  party  violating 
it,  bound  to  pay 416 

Breach  of,  in  erecting  a  building — owner 
waives  no  rights  by  taking  possession, 

237 

When  right  of  action  for  a  breach  of 
contract,  is  assignable 324 

CONVERSION. 

When  defendant  may  set  up  claims  upon 
the  property  purchased  by  him  sub- 
sequent to  the  conversion,  in  mitiga- 
tion of  damages 183 

COSTS. 

May  be  inserted  in  a  judgment  against 
a  county,  for  damages  caused  by  a 
riot  or  mob,  without  first  having  pre- 
sented the  claim  for  payment  to  the 
board  of  supervisors 202 

Not  given  by  statute,  in  cases  of  grant- 
ing or  withholding  letters  testamen- 
tary upon  a  will 450 

Double— when    not    allowed    to  New 


York  board  of  health,  as  public  offi- 
cers    3,5 

COUNTY  CLERK,  N.  Y 

When  not  liable  for  damages  in  making 
mistakes  in  searches,  under  the  act  of 
1853 247 

CRIMINAL  LAW. 

When  charges  in  an  indictment  do  not 
constitute  two  distinct  offenses,  ren- 
dering the  indictment  subject  to  the 
objection  of  duplicity ,.  66 

What  evidence  is  proper  and  improper 
on  the  trial  of  an  indictment  for  mur- 
der by  poisoning. .. 66 

CURRENCY. 

When  legal  tender  notes  will  be  consid- 
ered payment  of  a  bond  and  mort- 
gage, conditioned  to  pay  in  gold,  90 

D. 

DEDICATION. 

Of  land  by  the  owner  for  a  public  street 
or  highway,  it  is  not  necessary  that 
he  should  part  with  the  fee  of  the 
laad.  The  effect  of  the  dedication  of 
land  for  a  street  in  the  city,  or  a  high- 
way in  the  country,  is  the  same..  39 

DIVORCE. 

When  new  trial  will  and  will  not  be 
granted  under  the  statute 490 

E. 

EJECTMENT 

When  the  right  or  title  of  plaintiff  to 
the  premises,  does  not  expire  before 
triali  under  the  statute 12 

EVIDENCE. 

Circumstantial,  when  may  be  proper  to 
prove  a  particular  act  of  negligence, 

24 

When  findings  of  referees  will  be  con- 
sidered based  on  a  wrong  rule  of  evi- 
dence   114 

A  release  cannot  be  introduced  as  evi- 
dence, without  it  is  proved  by  the 
subscribing  witness 174 

On  the  trial  that  the  credit  was  obtained 
by  defendants  by  fraud,  does  not 
avoid  the  contract  of  sale  of  the 
goods—the  action  being  for  assump- 
sit.  waiving  the  tort 174 
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A  party  asking  for  relief  on  motion, 
must  make  out  his  case  by  a  prepon- 
derance of  proof 241 

Opinions  of  witnesses,  when  allowed, 

309 

When  a  photograph  view  of  premises 
admissible  in  evidence 436 

When  a  deed  or  will  may  be  given  in 
evidence  by  reason  of  age,  without 
proof  of  execution,  and  where  lost, 
secondary  evidence  of  its  contents 
may  be  given 464 

EXCEPTIONS. 

To  exclusion  of  evidence,  when  court 
on  appeal  will  refuse  to  speculate 
upon  its  materiality 287 

EXCISE  LAW. 

Under  act  of  1857,  when  license  to  a 
non-resident  of  the  town,  no  protect- 
ion  442 

EXECUTION. 

Against  the  person,  not  authorized  for 
costs,  in  an  action  for  recovery  of 
possession  of  real  estate 428 

When  may  issue  against  the  estate  of  a 
deceased  judgment  debtor 289 

When  may  issue  by  the  assignee  of  a 
judgment 289 

[EXECUTORS. 

When  not  liable  for  damages,  by  rea- 
son of  injuries  arising  from  the  neg- 
ligence of  the  tenant  of  the  estate,  or 
his  employer 24 

When  not  incompetent,  under  the  stat- 
ute, to  serve,  and  receive  letters  tes- 
tamentary  456 

F. 

FIBE  DEPARTMENT. 

In  the  city  of  New  York,  when  wooden 
dwelling  houses  therein  may  be 
raised 378 

FOREIGN  CORPORATION. 

When  by  its  officers  coming  within  this 
state,  it  becomes  subject  to  the  laws 
of  this  state,  &c 407 


H. 

HACKNEY  COACH  STANDS. 

In  the  city  of  New  York,  their  appoint- 
ment, duties,  and  privileges 481 


INFANT. 

Is  liable  to  the  same  rule  as  to  negli- 
gence contributing  to  the  injury  for 
which  the  action  is  brought  as  an 
adult  person 193 

INFANT  DEVISEES. 

Have  no  power  to  appoint  an  agent  of 
the  estate,  and  are  not  liable  for  the 
negligence  of  a  janitor  of  the  estate, 
or  his  employe's 24 

INSURANCE  COMPANIES. 

When  may  maintain  action  against  com- 
mon carriers  for  negligence 102 

INSURANCE 

When  the  owner  or  mor^agee  of  the 
property  insured,  can  recover  on  the 
policy,  notwithstanding  the  original 
insurers  had  no  interest  in  the  prop- 
erty at  the  time  of  the  loss 400 

J. 

JOINT  CONTRACT.. 

An  action  against  one  of  two  obligors  or 
contractors,  upon  a  joint  obligation  or 
contract,  is  demurrable  for  defect  of 
parties 80 

JUDGMENT. 

Shall  not  be  deemed  to  be  reversed  on  a 
question  of  fact,  is  not  applicable  to 
orders  made  on  special  motion . . .  241 

On  confession  by  a  married  woman,  is 
voidable  merely 278 

A  valid  judgment  in  a  court  of  one  state 
is  valid  in  every  other  state 18 

On  confession,  what  is  a  sufficient  state- 
ment    444 

When  party  to  not  entitled  to  relief  after 
one  year,  under  §  174  of  the  Code,  490 

JURISDICTION. 

Where  a  court  of  equity  acquires  juris- 
diction of  the  subject  matter  of  the 
action,  they  may  make  complete  rep- 
aration to  the  parties 373 

City  judge  of  New  York  has  no  author- 
ity to  issue  a  writ  of  habeas  corpus, 
out  of  court ' 384 

By  the  courts  of  one  state,  when  ac- 
quired over  a  judgment  of  another 
state  (18  to  23  inclusive) 18 
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Court  does  not  acquire  jurisdiction  of  a 
non-resident  by  levy  of  an  attachment 
before  service  of  summons 129 

Of  the  states  of  New  York  and  New  Jer- 
sey over  the  waters  and  land  under 
water  of  the  bay  of  New  York 407 

JURY. 

The  statute  in  respect  to  sijury  being 
under  the  charge  of  an  officer,  is  di- 
rectory    238 

When  considered  in  contempt  for  ren- 
dering an  improper  verdict 392 

L. 

LANDLORD  AND  TENANT. 

A  lessor  can  have  no  relief  in  equity  lor 
a  breach  of  covenant  not  to  underlet, 

373 

Lessees  who  underlet  in  violation  of 
their  covenant,  are  responsible  for  the 
acts  of  their  tenants 373 

Sufficiency  of  affidavit  in  summary  pro- 
ceedings    238 

When  no  implied  warranty  by  the  land- 
lord that  the  building  shall  continue 
fit  for  the  purposes  for  which  it  was 
demised — nor  that  the  premises  are 
tenantable 24 

The  concurrent  negligence  of  a  tenant 
of  another  portion  of  the  building, 
will  defeat  an  action  Against  the  com- 
mon landlord 24 

When  payment  by  a  tenant  of  rent  due 
to  the  landlord,  to  a  contractor,  under 
the  provisions  of  the  act  of  February, 
1866,  in  reference  to  the  metropolitan 
sanitary  district,  will  be  considered 
an  attornment  to  a  stranger  and  void, 

83 

When  landlord  may  sustain  an  action  to 
recover  damages  for  a  violation  of  the 
covenant  to  repair,  and  not  make 
alterations 136 

LAW  AND  EQUITY. 

Judgments  at  law  and  in  equity  cannot 
be  assimilated  —  when  decree  not 
final 251 

LIBEL. 

When  charge  of,  not  sustained  without 
an  inuendo 177 


M. 

'MARRIED  WOMEN. 

Confession  of  judgment    in  personam 
by,  is  voidable  merely,  not  void. .  278 


MORTGAGE  FORECLOSURE. 

When  and  how  assignee  of  junior  mort- 
gage, to  get  possession  of  mortgaged 
premises 421 

MUNICIPAL  CORPORATIONS. 

The  common  council  of  the  city  of  New 
York  have  power  under  their  charter 
to  establish  hackney-coach  stands,  481 

N. 

NEGLIGENCE. 

The  rule  that  a  person  bringing  the  ac- 
tion must  bo  free  from  negligence 
contributing  to  the  injury,  is  applica- 
ble to  an  infant  six  or  seven  years  of 
age 193 

NEW  TRIAL. 

Will  be  refused  when  parties  consent  to 
deduct  any  amount  from  the  verdict 
deemed  excessive 324 

When  will  be  granted  on  exceptions 
taken  to  questions  put  by  the  court, 

208 

In  actions  for  divorce  for  adultery,  when 
will  and  will  not  be  granted 490 

NOTARIES  PUBLIC. 

Their  authority  in  taking  acknowledg- 
ments of  deeds 312 

P. 

PARTIES. 

In  an  action  to  restrain  lessees  and  their 
tenants  for  violating  the  covenants  in 
the  lease,  all  the  defendants  are  neces- 
sary parties,  although  the  sub-tenants 
committed  the  breach 373 

PILOTAGE. 

State  laws  not  affected  by  laws  of  Con- 
gress, in  reference  to 424 

POSSESSION  OF  PERSONAL  PROP- 
ERTY. 

When  sold  on  execution  after  return 
day,  such  sale  no  defense  to  action  for 
claim  and  delivery 425 


R. 

RAILROADS. 

In  a  city,  when  conductor  only,  author- 
ized to  detach  coupons  from  tickets, 

327 
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Index. 


When  bound  to  keep  the  gates  and  bars 
in  the  fences  on  the  lines  of  their 
road  in  repair "  139 

A  railroad  should  be  regarded  as  a  resi- 
dent of  the  several  towns  and  wards 
through  which  its  road  extends,  with' 
in  the  meaning  of  the  tax  laws. . .  150 

REFEREES. 

When  findings  will  be  considered  based 
on  a  wrong  rule  of  evidence — and  set 
aside 114 

Where  the  findings  by  the  referee  that 
the  contract  upon  which  the  action 
was  founded,  was  conditional,  was  not 
borne  out  by  the  evidence,  the  report 
will  be  set  aside  on  that  ground. .  114 

Trial  before,  how  conducted — and  what 
,   the  case  made  on  appeal  should  con- 
tain  • 385 

What  fees  entitled  to  on  laying  out 
highways,  and  how  coUected 460 

s. 

SPECIFIC  PERFORMANCE. 

Of  a  parol  contract  to  convey  land,  when 
will  be  decreed 347 

STATUTE  OF  FRAUDS. 

When  a  parol  agreement  to  set  off  de- 
mands or  claims,  comes  within  the 
statute 167 

STATUTE  OF  LIMITATIONS. 

When  an  administrator  cannot,  by  in- 
dorsement, revive  a  note  of  the  intes- 
tate   449 

When  applicable,  by  adverse  posses- 
sion   449 

STREETS  AND   HIGHWAYS. 

The  use  thereof  by  any  person,  for  any 
purpose,  other  than  to  pass  and  re- 
pass,  is  a  trespass,  upon  the  owner  of 
thefee 39 

SUPERVISORS. 

A  county  is  liable  for  the  damages  caused 
by  a  riot  or  mob,  by  action,  at  once, 
without  first  presenting  the  claim  to 
the  board  of  supervisors  for  allow- 
ance  202 


SUPPLEMENTARY  PROCEEDINGS. 

Jurisdiction  of  justice  of  supreme  court 
to  make  orders  out  of  the  judicial  dis- 
trict, in  which  the  judgment  debtor 
resides 337 

T. 

TAXES  AND  ASSESSMENTS. 

What  questions  the  court  will  consider, 
on  certiorarj  to  review  an  assessment 
under  the  general  tax  law — duty  of 
assessors — now  railroads  should  b« 
assessed,  &c 150 

TRIAL. 

Before  referees — how  conducted  —  ex- 
ceptions and  case  on  appeal 385 

When  judge  may  refuse  to  receive  a 
statement  or  improper  verdict  from  a 
jury 392 

TRUSTEES. 

One  cannot  divest  himself  of  the  obliga- 
tion to  perform  his  trust,  without  an 
order  of  court,  or  the  consent  of  all 
the  cesluis  que  trust 145 

u. 

UNDERTAKING. 

For  claim  and  delivery  of  personal  prop- 
erty, when  surety  deemed  a  "house- 
holder " 323 

w. 

WELL. 

Construction  of — when  words  "may 
leave"  should  be  construed  "may 
have  " 292 

When  general  power  in  trust  repugnant 
to  an  absolute  devise  and  void . . .  229 

WITNESSES. 

When  their  opinions  allowed  as  evi- 
dence   309 

Who  are  parties,  may  be  allowed  to  tes- 
tify in  respect  to  a  conversation  be- 
tween a  deceased  person  and  a  third 
person  also  deceased,  although  tha 
witnesses  are  interested  in  the  result 
of  the  action 347 
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DECISIONS  RENDERED  JUNE,   1867. 

m 

Judgments  affirmed. 

Canter  agt.  The  People,  &c.  ;  O'Brien  agt.  The  People,  &c. 
Hash  agt.  The  People,  <tc.     (33  How.  384.)    Tuttle  agt.  The  People,  &c. 

Appeals  dismissed  with  costs. 
Potter  agt.  Tan  Vranken  and  Hedden  ;  Dolan  agt.  Schultz  et  al. 

Judgment!  affirmed  with  costs. 

Lasher  agt.  Reynolds  and  Donaldson  ;  Basking  agt.  Baskins. 
Beals  agt.  Home  Insurance  Co.     (36  Barb.  614.)    Lewie  agt.  Mott. 
Cook  agt.  Barnes  ;  Onderdonk  and  Demarest  agt.  Voorhies  et  al. 
Lyon  agt.  Mitchell ;  Willis  agt.  Mott ;  Osgood  and  Curtis  agt.  DeGroot. 
Abeel  agt.  Van  Gelder  and  Shoemaker ;  Robert  agt.  Good ;  Elias  agt.  Farley. 
McCrosson  agt.  Thorn ;  Maverick  agt.  Eighth  Avenue  Railroad  Co. 
Duncan  agt.  Great  Western  Insurance  Co. ;  Williams  agt.  Birch. 
Attorney-General  ex.  rel.  Marselus  agt.  The  Ministers,  &c.,  of  the  Reformed 

Dutch  Church,  &c.     (33  Barb.  303.) 

Kewell  agt.  Wheeler.     (2  Abb.  N.  S.  134.)    Emerson  agt.  Bleakley. 
Rliven  agt.  Hudson  River  Railroad  Co.     (35  Barb.  188. ) 
Northrup  agt.  Syracuse,  Binghamton  and  New  York  Railroad  Co. 
Douglas  agt.  Day  ;  Tanner  agt.  Parshall ;  Ely  agt.  Norton. 
Fire  Department  of  the  City  of  Troy  agt.  Bacon. 
Drew  agt.  Sixth  Avenue  Railroad  Co.    Lee  agt.  Decker. 
Boston  Carpet  Co.  agt.  Journey  ;  Phillips  agt.  Wooster ;  Wood  agt.  Fleet. 
Devlin  agt.  Brady.     (32  Barb.  518.)    Van  Rensselaer  agt.  Dennison. 
Same  agt.  Whitbeck  ;  Same  agt.  W.  H.  Lohnis  ;  Same  agt.  J.  G.  Lohnia. 
Bame  agt.  Carmichael  (two  cases);  Craig  agt.  Ward.     (36  Barb.  317.) 
Stewart  agt.  Keteltas ;  Van  Bergen  agt.  Bradley. 
Wilson  agt.  New  York  Central  Railroad  Co.  ;  Lyman  agt.  Wilbur. 
Slocum  agt.  Freeman  ;  Wait  agt.  Green  ;  Mittnacht  agt.  Kelly. 
Turner  agt.  Bank  of  Fox  Lake  ;  Harrison  agt.  Harrison  et  al.     (42  Barb.  162.) 
Waters  agt.  Green  et  al.  ;  Van  Etten  agt.  Currier. 
Buckmaster  agt.  Thompson  and  Logan  et  al. 

Brand  agt.  Fockt  and  Gunson.     (31  How.  313. )    Howell  agt.  Gould. 
De  Beerski  agt.  Paige.     (47  Barb.  172. )    Cornwell  agt.  Wooley. 
Devoy  agt.  Mayor  of  the  City  of  New  York.     (35  Barb.  264 ;  22  How.  226.) 
'  Harbeck  agt.  Same. 

Judgment  reversed  and  new  trial  ordered  ;  costs  to  abide  the  event,  unless  the  defendant, 
within  twenty  days  after  the  service  of  notice  of  this  judgment,  stipulate  to  add  to  the 
judgment  herein  interest  on  the  items  mentioned  in  the  second  and  (hiid  findings  of 
the  referee  from  the  date  therein  mentioned ;  if  such  stipulation  is  give*,  then  the 
judgment  is  affirmed,  without  costs  of  this  appeal. 

Adams  agt.  Fort  Plain  Bank.     (23  How.  45.) 
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Order  granting  new  trial  affirmed,  with  costs. 
Hudler  agt.  Golden. 

Order  granting  new  trial  reversed,  and  judgment  on  report  of  referee  affirmed,  with  costt. 
Westerlo  agt.  DeWitt.     (35  Barb.  215.) 

Order  granting  new  trial  reversed,  and  judgment  on  verdict  affirmed,  with  costs. 
Shephard  agt.  Parker. 

Orders  granting  new  trial  affirmed,  and  judgment  absolute  for  plaintiff,  and  supreme 
court  directed  to  ascertain  the  amount  of  plaintiff"1  s  damages,  and  render  judgment 
therefor  with  costs. 

Irving  bank  in  the  city  of  New  York  agt.  Wetherald  and  Young.   (34  Barb.  323.) 
Brown  agt.  Penfleld  et  al.     (24:  Sow.  64.)    Conkey  agt.  Bond.     (34  Barb.  276.) 

Judgment  reversed,  and  judgment  fen-  plaintiff  with  costs,  in  accordance  with  opinion 
of  DAVIS,  G.  J. 

Guernsey  agt.  Guernsey  and  Thompson  et  al. 

Order  reversed  and  proceedings  vacated  with  costs. 
The  People  ex.  rel.  Dann  agt.  Williams  et  al. 

Judgments  reversed  and  new  trial  ordered  ;  costs  to  abide  the  event. 
Smith  agt.  Tracy  :  Vrooman  agt.  King. 
Disosway  agt.  Winant.     (34  Barb.  578  ;  33  How.  466.) 

Solms  agt.  Rutgers  Fire  Insurance  Co.  ;  Osburn  agt.  Bobbins.     (37  Barb.  481.) 
Lobdell  agt.  Lobdell.     (32  How.  1 ;  33  How.  347.) 

Order  appealed  from  affirmed  with  costs. 
Brush  agt.  Lee.    (17  Abb.  398.) 


DECISIONS  BENDEBED  SEPTEMBEB,  1867. 

Judgments  affirmed  with  costs. 
Dougald  McQueen,  appellant,  agt.  Sally  Babcock  and  ano.,  exaoutor,  &c.,  resp't. 

(41  Barb.  337  ;  22  How.  229.) 

Louis  Emile  Dahens,  appellant,  agt.  Thomas  Fielden  and  others,  respondents. 
James  Orton  et  al.  agt.  Lina  Orton  et  al. 
Stephen  B.  Lee  et  al.  agt.  The  Trustees  of  the  Presbyterian  Congregation  of 

Fort  Edward. 

Mary  Bing  and  ano.,  respondents,  agt.  Daniel  Steele  and  ano.,  appellants. 
Bufus  K.  Delafield  and  ano.,  resp'ts,  agt.  Aaron  DeGrauw,  appel't.     (9  Bosw.  1.) 
Joseph  B.  Van  Dervoort,  respondet,  agt.  Edward  S.  Gould,  appellant. 
Bern  B.  Hegeman,  respondent,  agt.  George  Bemsen,  sheriff,  Ac.,  appellant. 
Harry  C.  Dunham,  surv'r,  &c.,  resp't,  agt.  The  Troy  Union  Bailroad  Co.,  appelt. 
Elizabeth  Beed,  respondent,  agt.  The  City  of  Buffalo,  appellant. 
William  Barker,  appellant,  agt.  William  White  et  al.,  respondents. 
Henry  Bawles  and  ano.,  respondents,  agt.  John  G.  Deshler,  appellant  (two  cases). 

(28  flow.  66;  26  Id.  378.) 
Edmund  Savage,  resp't,  agt.  The  Corn  Exchange  Fire  and  Inland  Navigatioa 

Insurance  Co.,  appel't.     (4  Bosw.  1.) 
Bichard  Butcliff,  respondent,  agt.  Horatio  N.  Carey,  appellant. 
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George  A.  Osgood  and  ano.,  rec'r,  Ac.,  respondents,  agt.  William  Laytin  and 

others,  appellants. 

Labau  Jacobs,  assignee,  Ac.,  respondent,  agt.  George  Remsen,  sheriff,  Ac.,  ap- 
pellant. (35  Barb.  384  :  12  Abb.  390.) 

Lncy  Wright,  adm'x,  Ac.,  respt,  agt.  Thomas  Paige,  appel't.     (36  Barb.  438.) 
Francis  Morris,  appellant,  agt.  Margaret  A.  Ward,  respondent. 
The  People,  &o.,  and  John  T.  Hoffman,  mayor,  Ac.,  respondent,  agt.  Thomas  C. 

Acton  et  al.,  com'rs,  \<-.,  appellants.  •  '  •' 

Samuel  Pindar,  as'gnee,  Ac.,  resp't,  agt.  The  Kings  County  Fire  Ins.  Co.,  app't. 
"Nathaniel  Haywood,  appellant,  agt.  The  Liverpool  and  London  Life  and  Fire  Ins. 

Co-respondents.     (7  Bosw.  385.) 
John  McLellan,  respondent,  agt.  George  Bemsen,  sheriff,  Ac.,  appellan^t.    (36 

Barb.  622 ;  23  How.  175) 

Bamuel  Thomas,  respondent,  agt.  Horace  Hunt  and  Andrew  Kingsley,  appellant. 
Henry  B.  Fatham,  respondent,  agt.  Samuel  W.  Goodridge  and  ano.,  appellants. 
Amelia  Trevor,  by  guardian,  resp't,  agt.  The  Eighth  Avenue  Railroad  Co.,  appel't. 
Joseph  Burnett  et  al.,  resp'ts,  agt.  Edward  Phalon  et  al.,  appel'ts.  (11  Abb.  157 ; 

12  Abb.  186 ;  19  How.  530 ;  21  Id.  100 ;  6  Bosw.  622 ;  9  Id.  122.) 
Jno.  Hochrein,  infant,  resp't,  agt.  The  Eighth  Avenue  Bailroad  Co.,  appel't. 
The  Mayor,  &c.,  of  New  York,  resp't,  agt.  The  Exchange  Fire  Ins.  Co.,  appel't. 

(9  Abb.  243;  9  Bosw.  424.) 

Bufus  Story,  respondent,  agt.  Abraham  B.  Conger,  appellant. 
The  Beardsley  Scythe  Co.,  appellant,  agt.  John  G.  Foster,  respondent. 
William  Doughty  et  al.,  comm'rs,  &c.,  appellants,  agt.  Bowland  Brill,  respondent. 

(36  Barb.  488.) 
Ezra  B.  Davis,  rec'r,  &c.,  appel't,  agt.  Francis  Morris,  impl'd,  &c.,  respondent. 

(35  Barb.  227.) 

Theo.  F.  Secor  et  al.,  respondent,  agt.  George  Law,  appellant.     (9  Bosw.  163.) 
The  Bank  of  the  State  of  Indiana,  app'lt  agt  Oliver  Bugbee,  resp't. 
Reynolds  Schneider,  repondent  agt.  Benjamin  B.  McLane,  and  another,  appcll- 

lants.     (36  Barb.  495.) 
John  Owen  and  another,  respondents  agt.  John  T.  Cawley  and  another,  appellants. 

(36  Barb.  52 ;  42  Id.  105 ;  13  Abb.  13 ;  22  How.  10.) 

Amos  Rowley,  respondent  agt.  The  Empire  Fire  Insurance  Company,  appellant. 
Jacob  Stover  et  al.,  resp't  agt.  Jacob  C.  Eyclesheimer,  appe'lt.     (46  Barb.  84.) 
In  the  matter  of  the  accounting  of  the  executors  of  the  estate  of  Francis  Salters, 

deceased. 

Austin  Melvin  and  another,  resp'ts  agt.  James  Wood,  impleaded,  Ac.,  appellant. 
Mercy  Ranger,  appellant  agt.  Charles  B.  Goodrich,  respondent. 
The  Atlantic  Dock  Company,  respondent  agt.  The  City  of  Brooklyn,  appellant. 
Henry  B.  Hewitt,  respondent  agt.  Elijah  Fisk  and  another,  appellants. 
Nathaniel  C.  Moak,  receiver,  &c.,  app'lt  agt.  Moses  Coats,  resp't.     (33  Barb.  498.) 
George  Vankleeck,  appellant  agt.  Frederick  Woodruff,  collector,  &c.,  respondent. 
David  D.  Fosher,  app'lt  agt.  Cornelius  Van  Wyck,  et  al.,  assessors,  &c.,  resp'ts. 

Order  granting  new  trial  reversed,  and  stipulation  of  plaintiffs  vacated,  with  lib- 
erty to  defendants  to  move  in  supreme  court  for  such  relief  as  they  may  be  enti- 
tled by  reason  of  the  affirmance  of  judgment  in  Francis  agt.  Manwaring  and 
others,  with  costs  to  appellants  of  this  appeal. 

John  Manwaring  and  another,  appellants  agt.  John  Francis,  respondent. 

Order  affirmed  with  costs,  and  judgment  absolute  for  plaintiff,  and  the  supreme 
court  is  directed  to  ascertain  the  amount  due  the  plaintiff  in  the  bond,  and  to  ren- 
der judgment  therefor  with  costs. 

John  Francis,  respondent  agt.  John  Manwaring  and  others,  appellants. 
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Judgment  affirmed  without  costs. 
Jacob  Staiger,  respondent  agt.  Jacob  S.  Schulz  et  al.,  appellants. 

Judgments  affirmed. 

The  People,  &c.,  defendants  in  error  agt.  Eicb.  Lewis,  defendant  in  error.    (28 
Sow.  159;  Id.  470.) 

Appeal  from  order  dismissed  without  costs. 
Robert  K.  Grace,  respondent  agt.  Jackson  8.  Scbultz  et  al.,  appellants. 

Order  affirmed,  with  costs  of  appeal  of  both  parties  to  be  paid  by  the  trustee  out  of 
funds  of  the  estate. 

In  the  matter  of  the  petition  of  George  W.  Bobinson  for  the  appointment  of  a 
trustee  of,  the  estate  of  Alex.  Robinson,  deceased. 

Judgment  affirmed  with  costs,  and.  five  per  cent  damages. 

Jared  W.  Mass,  administrator,  &c.,  respondent  agt.  George  Brisbane,  appellant. 
Eli  Benedict,  repondent  agt.  William  H.  De  Groot  et  al.,  appellants. 

Judgments  reversed  and  a  new  trial  ordered,  costs  to  abide  the  event. 
Anna  M.  Cook,  administratrix,  &c.,  appellant  agt.  The  New  York  Central  Bail- 

road  Company. 

Willard  Hatch,  respondent  agt.  Dan  Pryor,  appellant. 
Charles  B.  Russell,  appellant  agt.  "William  H.  Bussell,  respondent. 
Daniel  W.  Tomlinson,  respondent  agt.  Charles  G.  Miller,  appellant. 
John  M.  Mattice,  respondent  agt.  William  G.  Allen  and  another,  appellants.    (33 

Barb.  543.) 
Alexander  E.  Orr,  respondent  agt.  The  City  of  Brooklyn,  appellant. 

Order  granting  new  trial  reversed,  and  judgment  of  the  Special  Tsrm  affirmed,  with 

costs. 

The  New  York  Life  Insurance  and  Trust  Company,  appellant  agt.  Isaac  Covert 
and  others,  respondents.     (29  Barb.  435.) 

Order  granting  new  trial  affirmed,  and  judgment  absolute  for  the  defendants,  with  costs. 
Charles  G.  Merchant,  appellant  agt.  Frederick  D.  BunneU  and  wife,  respondents. 
Smith  Davis  and  another,  appellants  agt.  Cornelius  B.  Duffie,  et  al.,  respondents. 
(18  Abb.  360  ;  8  Bosw.  617  ;  Id.  691.) 

Orders  appealed  from  affirmed. 
John  Percy  appellant  agt.  John  Ten  Eyck  et  al.,  respondents. 

Orders  granting  new  trial  renewed,  and  judgment  on  report  of  referee  affirmed,  with 

costs. 

John  W.  Price,  Jr.,  et  al.,  appellants  agt.  James  8.  Davenport  et  al.,  respondents. 
Blase  Lorrilard,  respondent  agt.  George  U.  M.  Silver,  appellant.    (35  Barb.  132.  ) 

Appeals  dismissed,  with  costs. 

Charles  G.  Havens  and  another,  app'lts  agt.  Thomas  E.  Davis  and  others,  respts. 
Abraham  B.  Hasbrouck  et  al.,  appellants  agt.  The  Kingston  Board  of  Education, 

respondent. 
The  People,  &c.,  appellant  agt.  The  Kingston  Board  of  Education  and  others, 

respondents. 
Thomas  Bigney  and  another,  resp'ts  agt:  George  Savory  and  another  appl'ts. 
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Judgment  affirm«d  with  costs  and  ten  percent  damages. 

The  Butchers'  and  Drovers'  Bank  of  Providehce,  respondent  agt.  Frederick 
Jacobson,  et  al.,  appellants.  (9  Bosw.  595.) 

Order  appealed  from  affirmed,  with  a  modification  that  appellant  be  at  liberty,  instead 
of  paying  the  money  into  court,  as  required  by  said  01  der,  to  give  a  bond  to  tlie  people 
of  the  state  of  New  York,  to  be  exeeuted  by  himself  and  two  sufficient  suretiest  each  to 
justify  in  double  the  amount  to  be  secured  by  said  bond,  and  said  bond  to  be  approved 
of  as  to  form  and  sufficiency  of  surety,  by  one  of  the  justices  of  the  supreme  court  of 
the  seventh  judicial  district;  said  bond  to  be  filed  with  the  clerk  of  the  county  nf 
Monroe,  and  conditioned  to  pay  the  amount  mentioned  in  said  order  of  special  term 
of  June,  1863.  with  interest  at  the  rate  of  seven  per  cent  per  annum,  from  July  14th, 
18(54,  whenever  the  same  sliall,  by  an  order  of  the  supreme  court,  be  directed  to  be  paid, 
.and  to  the  person  or  persons,  or  officer  or  officers,  to  whom  said  court  shall  direct  the 
same  to  be  paid,  and  that  said  appellant  shall  abide  the  orders  of  said  court  in  the 
premises,  and  that  said  appellant  pay  the  respondent  $10,  costs  of  this  motion. 

Ernest  Cayet  and  another,  respondent  agt.  Aldrich  Hubbell,  appellant. 

Orders  affirmed,  with  costs. 

Patrick  Kelly,  respondent  agt.  The  Indemdity  Fire  Insurance  Co.,  appellant. 
David  L.  Gardiner,  appellanlt  agt.  Julia  G.  Tyler  et  al.,  repondents.    (16  Alb. 
17  ;  25  How.  215.) 

Judgments  affirmed,  with  modification  as  contained  in  opinion  of  DAVIES,  Ch.  J 
Judgment  to  be  settled  by  DAVIES,  Ch.  J. 

George  Farnham  and  another,  executors,  &c.,  respondents  agt.  Hiram  W.  Bost- 
•wick,  survivor,  <fcc.,  appellant. 

George  Farnham  and  another  executors,  respondents,  &c.  agt.  William  M.  Mai- 
lory  appellant. 

Re-arguments  ordered. 

Charles  W.  Swift,  appellant  agt.  The  City  of  Poughkeepsie,  respondents. 

The  Commercial  Bank  of  Rochester,  app'lt  agt.  The  City  of  Rochester,  resp't. 
(41  Barb.  341 ;  42  Id.  488.) 

Judgment  affirmed  with  costs,  in  favor  of  Pierre  F.  Lahens  and  Edward--!!.  Lahens, 
and  judgment  in  favor  of  Louis  E.  Lahens,  reversed,  and  a  new  trial  ordered,  costs 
to  abide  the  event. 

Thomas  Fielden  et  al.,  survivor,  &c.,  appellants  agt.  Pierre  F.  Lahens  et  al., 
survivor,  &c.,  resdondents.  (14  Abb.  48  ;  15  Id.  177  ;  9  Bosw.  430.) 

Judament  reversed,  and  judgment  for  plaintiff,  in  accordance  with  the  opinion  of 
DAVIES,  Ch.  J.,  and  no  coits  allowed  to  any  or  either  of  the  parties.  Judgment  to 
be  settled  by  DAVIES,  Ch.  J, 

The  Union  Bank  of  Sullivan  County,  app'lt  agt.  Abiel  Bush  et  al.,  resp'ts. 

Judament  affirmed  with  costs,  and  the  three  appeals  taken  by  defendants  from  orders 
affirmed,  with  costs. 

Samuel  Cheever  and  wife,  resp'ts  agt.  John  Granger  and  others,  app'lts. 

Order  granting  new  trial  affirmed,  and  judgment  absolute  for  plaintiff,  and  the 

supreme  court  is  directed  to  ascertain  the  amount  of  the  plaintiff's  damages,  and  to 

render  judgment  therefor,  with  costs. 
George  Ressique  and  another,  respondents  agt.  Benjamin  W.  Anthony  and 

another,  appellants. 

Judgment  reversed,  and  judgment  for  defendants  on  demurrer,  with  costs. 
George  Weatherhead,  respondent  agt.  Elijah  B.  Allen  et  al.,  appellants.    (28 

Sarb.  661.) 
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